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Juſtices of the peace. 


pointed by the king, to be juſtices within certain 

limits, for the conſervation of the peace, and for the 
execution of divers things comprehended within their 
commiſſion, and within divers ſtatutes committed to their 
charge. Dall. c. 2. 

And a record or memorial made by a juſtice of the peace, 
of things done hefore him judicially in the execution of 
his office, ſhall be of ſuch credit, that it ſhall not be 
gainſaid. One man may aflirm a thing, and another man 
may deny it; but if a record once ſay the word, no man 
ſhall be received to aver or ſpeak againſt it; for if men 
ſhould be admitted to deny the fame, there would never 
be any end of controverſies. And therefore to avoid all 


J pmed by of the peace are judges of record, ap- 


contention, while one faith one thing, and another faith - 


another thing, the law repoſeth itſelf wholly and ſolely 
in the report of the judge. And hereof it cometh, that 
he cannot make a ſubſtitute or deputy in his office, ſeeing 
that he may not put over the confidence that is put in him. 
Great cauſe therefore have the juſtices to take heed that 
they abuſe not this credit; either to the oppreſſion of the 
ſubject by making an untrue record, or the defrauding of 
the king by ſuppreſſing the record that is true and lawful. 
Lamb. 63—66, 

Hereof alſo it cometh, that if a juſtice of the peace 
certify to the king's bench, that any perſon hath broken 
the peace in his preſence, upon this certificate ſuch perſon 
ſhall be there fined, without allowing kim any traverſe 
thereto. Dalt. c. 70. 

And that I may treat intelligibly concerning this Office 
(of which L. Cote ſays the whole chriſtian world hath not 
> ons if it be duly executed, 4 In. 170.) I will ſet 
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Conſervators by 
election. 


Conſeryators by 
office. 


Juſtices ok the peace, 


— 


. The office of conſervators of the peace at the 
common law, before the inflitution of juſtices 

F the peace. 

II. The commiſſion of the juſtices of the peace, 

founded on the flatute law. 


II. Oaths to be talen by juſtices of the peace. 

IV. Fees to be taken by juſtices of the peace. 

J. Some general directions relating to juſtices of 
the peace, not falling under any particular 
title of this book. 

VI. Their indeninity and protection by the law, in 
the right execution of their office ; and their 
puniſhment for the omiſſion of it. 


J. The office of conſervators of the peace at the con- 
mon law, before the inſtitution - of juſtices of the 
peace. | 


Of ancient times ſuch Officers or miniſters, as were in- 
ſtituted either for preſervation of the peace of the county, 
or for execution of juſtice, becauſe it concerned all the 
fubjetts of that county, and they had a great intereſt in 
the juſt and due exerciſes of their ſeveral places, were by 
force of the king's writ in every ſeveral county choſen in 
full or open county by the freeholders of that county: As 
before the inſtitution of juſtices of the peace, there were 
conſervators of the peace in every county, whole office 
(according to their names) was to conſerve the king's 
peace, and to protect the obedient and innocent ſubjects 
from force and violence, Theſe conſervators, by the an- 
cient common law, were by force of the king's writ choſen 
by the freeholders im the county court, out of the prin- 
cipal men of the county; after which election ſo made, 
and returned, then in that caſe the king diretted a writ to 
the party ſo elected, to take upon him and execute the 
office until the king ſhould order otherwiſe. And thus the 
coroniers ſtill continue to be choſen in full county: As alſo 
the knights of the ſhire for the parliament. 2 J. 555 


59. 
Beſides theſe conſervators of the peace properly ſo called 
there were and are other conſervators of the peace by virtue 
of certain offices: As for inſtance ; 


(1) The 


Juffites of the peace. 


1) The lord chancellor, and every juſtice of the king's 
bench, have, as incident to their offices, a general autho- 
rity to keep the peace throughout all the realm, and to 
award proceſs for the ſurety of the peace, and to take re- 
cognizance for it. 2 Haw 32. | 

(2) Alſo, every court of record, as ſuch, hath power to 
keep the peace within its own precinct. Id. 

(3) Alſo, every juſtice of the peace is a conſervator of 
the peace. Crom. 6. | 

(4) Alſo, every ſheriff is a principal conſervator of the 

peace, and may without doubt ex officio awaril procels of 
the peace, and take ſurcty for it. And it ſeen: the better 
opinion, that the ſecurity ſo taken by him 1s by the com- 
mon law looked on as a recognizance, or matter of record, 
and not as a common obligation. 2 Haw. 33. 
(5) Alſo, every coroner is another principal conſervator 
of the peace, and may certainly bind any perſon to the 
peace, who makes an affray in his preſence. But it ſeems 
the better opinion, that he has no authority to grant pro-. 
ceſs for the peace; and it ſeems clear, that the ſecurity 
taken by liim for the keeping the peace (except only where 
t is taken by him as judge of his own court for an affray 
done in ſuch court) is not to be looked on as a recognt- 
zance, but as an obligation. 1d. 

(6) Alſo, every high and petit conſtable are, by the 
common law, conſervators of the peace. 2 Haw. 33. 
And it is ſaid, that if a conſtable ſee perſons engaged in 
an aſſray, or upon the very point of entering upon it, as 
where one ſhall threaten to kill, wound, or beat another, 
he may impriſon the offender of his own authority for a 
reaſonable time, till the heat ſhall be over, and alſo after- 
wards detain him till he find ſurety of the peace by obliga- 
ton. 1 Haw. 137. | 
But it is ſaid, that a conſtable hath no power to arreſt 
a man for an affray done out of his own view ; for it is the 
proper buſineſs of a conſtable to preſerve the peace, not to 
puniſh the breach of it; nor doth it follow from his having 
power to compel thoſe to find ſureties who break the peace 
in his preſence, that he hath the ſame power over thole 
who break it in his abſence. 1d. 

There were alſo other conſervators of the peace by te- 
nure; who held lands of the king by this ſervice, among 
others, of being conſervators of the peace within ſuch a 
diſtrict. 2 Hato. 33. 

Allo there were other conſervators of the peace by pre- 
(cription ; who claimed ſuch power from an immemorial 
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Juſtites of the peace. 


we in thernſelves and their predeceſſors or anceſtors, or 
thoſe whoſe eſtate they had in certain lands, which wholly 
depended upon ſuch uſage, both as to its extent, and the 
manner in which it was to be exerciſed. 2 Haw. 33. 

Thus it is ſaid, that a mayor of a corporation may be a 
conſervator of the peace by preſcription. Crem. 6. 

It is queſtioned indeed by ſome, whether any ſuch power 
can be claimed by ulage ; yet if the power of holding plea 
and even of courts of record, which are of ſo high a nature, 
and imply a power of keeping the peace within their own 
precintts, may be claimed by uſage, as it ſeems to be cer- 
tain that they may; it ſeemeth that the bare authority of 
keeping the peace in a certain diſtrift may as well be claimed 
by ſuch uſage. 2 Haw. 34. 

The authority which ſuch conſervators of the peace, 
whether by election, or tenure, or preſcription, have at 
common law, 1s the ſame authority which conſtables of a 
vill or wapentake have at this day. Crom. 6. 2 Haw. 34. 

The general duty of the conſervators of the peace by the 
common law, is to employ their own, and to command 
the help of others, to arreſt and pacify all ſuch who in 
their preſence, and within their juriſdiction and limits, by 
word or deed, ſhall go about to break the peace. Dal. 
c. I. 

And if a conſervator of the peace, being required to ſet 
the peace kept, ſhall be negligent therein, he may be in- 
dicted and fined. I. 

And if the conſervators of the peace have committed or 
bound over any offenders, they are then to ſend to, or be 
preſent at, the next ſeſſions of the peace, or gaol deliver}, 
there to object againſt them. 77. 


Il. Of the commiſſion of juſtices of the peace. 


Juſtices of the peace at this day are of three ſorts: 1. By 
act of parliament ; as the biſhop of Ely and his ſucceſſor 
and the archbiſhop of York, and biſhop of Durham, 27 H.. 
c. 24. 2. By charter, or grant made by the king under 
the great ſcal; as mayors and the chief officers in divels 
corporate towns. 3. By commiſſion. 1% 

At the firſt, by the ſtatute of the 1 Ed. 3. which is the 
lirſt ſtatute that ordains the aſſignment of juſlices of the 
peace by the king's commiſſion, thole juſtices had no other 
power but only to keep the peace. But the very next jen 
the form of the commiſhon was enlarged, and continn 


ſill further to be enlarged, both in that king's reign a. 


6s 
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Jiftices of the peace. 


in the reign of almoſt every other ſucceeding prince, until 
the zoth year of the reign of Q. Elizabeth, when by the 
number of the ſtatutes particularly given in charge therein 
to the juſtices, many of which nevertheleſs had been a 

while before repealed, and by much vain repetition, 
and other corruptions that had crept into it, partly by the 
miſwriting of clerks, and partly by the untoward — 
of things together, it was become ſo cumberſome au 
foully blemiſhed, that of neceſſity it ought to be redreſſed. 
Which imperfections being made known to Sir Chr. Mrey, 
then L. Ch. J. of the king's bench, he communicated the 
fame with the other judges and barons, ſo as by a general 
conference had amongſt them, the commiſſion was care- 
fully refined in the Michaelmas term 1590, and being then 
alſo preſented to the lord chancellor, he accepted thereof, 
and commanded the ſame to be uſed: Which continues 
with very little alteration to this day. Lamb. c. 9. 

Which is as follows: 

George the third, by the grace of God, of Great Britain, 
France, and Ireland, king, defender of the faith, and fo forth, 
To A. B. C. D. &c greeting. 

Know ye that we have aſſigned you, jointly and ſeverally and 
every one of you our juſtices to keep our peace in our county of 
W. And to keep and cauſe to be kept all ordinances and 
ſlalules for the god of the peace, and for preſervation of the 
ſame, and for the quiet rule and government of our people made, 
in all and fingular their articles in our ſaid county (as well 
within liberties as withqut) according, to the force, form, and 
ect of the ſame ; And to chaſtiſe and puniſh all perſons that 
offend againſt the form of thoſe ordinances or flatutes, or any 
one of them, in the aforeſaid county, as it ought to be done ac- 
cording t9 the form of thyſe ordinances and flatutes ; And to cauſe 
e come before you, or any of you, all thoſe who to any one or 
more of aur people concerning their bodies or the firing of their 
hauſes have uſed threats, to find ſufficient ſecurity for the peace, 
or their good behaviour, tawards us and our people; and if 
they ſhall refuſe to find ſuch ſecurity, then them in our priſons 
until they ſhall find ſuch ſecurity is cauſe to be ſafely kepi. 

We have alfs aſſigned you, and every two or more of you 
of whom any one of you the aforeſaid A. B. C. D. &c. we 
wrll ſhall be one) our juſtices ta inquire the truth more fully, 
by the oath of good and lawful men of the aforeſaid county, by 
whom the truth of the matter ſhall be the better known, of all 
and all manner of felonies, poi ſanings, inchantments, ſorceries, 
arts magick, treſpaſſes, foreflallings, regratings, ingralſings, and 
extortions whatſoever ; and of all and ſingular other crimes and 
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Juſtices of the peace. 


offences, of which the juſtices of our peace may or ought ly. 
fully to ingilire, by whamfoever and after what manner ſorver, 
in the ſaid county dene or perpetrated, or which ſhall happen 
t2 be there done or attempted ; and alfa of all thofe whz in 
the aforeſaid county in companies againſt our peace, in diſturh- 
ance of our people, with armed force have gone or rade, or 
hereafter ſhall e to go or ride; And alſo of all theſe 
who have there lain in twat, or hereafter ſhall preſume 18 lie 
in wait, to maim or cut or kill our people ; Aud alſs of all 
victuallers, and all and ſingular other perſons, who in the abuſe 
of weights or meaſures, or in ſelling viclualt, againſi the farm 
of the ordinances and flatutes, or any one ef them therefore made, 
for the common benefit of England, and our people theres 
have :ffended or attempted, or hereafter ſhall preſume in the 
faid county to offend or attempt; And alſo of all jheriffs, bai- 
liffs, flewards, con/lables, keepers of gazls, and other officers, 
who in the execution of their offices about the premiſes, ur any 
of them, have unduly behaved themſelves, or hereafter ſpul 
preſume to behave themſelves unduly, or have been, or ſhall 
happen hereafler to be careleſs, remiſs, or negligent in our 
aforeſaid county; And of all and ſingular articles and circum: 
flences, and all other things whatſoever, that concern the pre- 
miſſes or any of them, by whomſoever, and after what manner 
forever, in our aforeſaid county done or perpetrated, ar which 
hereafter ſhall there happen to be done or attempied in what 
manner ſocver: And to inſpect all indiftments whatſoever ſi 
before you or any of you taken or to be taken, or befare others late 
our juſtices of the peace in the aforeſaid county made or laken, 
and not yet determined; and to make and continue proceſſes 
thereupon, againſt all and ſingular the perſons ſo indicled, er 
who before you hereafter ſhall happen to be indifted ; until they 
can be taken, ſurrender themſelves, or be outlawed : And to hear 
and determine all and ſingular the felonies, poiſonings, inchant- 
ments, ſorceries, arts magick, treſpaſſes, foreſtallings, regrat- 
ings, mgre'ſſmgs, extortions, unlawful aſſemblies, indictmenis 
aforeſaid, and all and ſingular other the premiſſes, according 
to the laws and ſtatutes of England, as in the like caſe it has 
been accuſlomed, or ought to be dine; And the ſame fenders 


and every of them for their offences, by fines, ranſons, anti- 


ciamenis, farſettures, and other means as according 10 the law 
and cuſtom of England, or form of the ordinances and falle 
aforeſaid it has been accuſtamed, or dught to be dane, to chaſliſe 
and puniſh. 

Provided always, that if a caſe of difficulty, upon the aeter- 
mination of any the premiſſes, before ym, or any bebt ar ure of 
you, ſhall happen to ariſe ; then lei Judgment in na wi? & 
3 g 
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Juſtices of the peace. 


given thereon, before you, or any Iwo or more of you, unleſs in 
the preſence of one of our juſtices of the one or other bench, or of 
one of our juſtices appointed to held the afſizes in the aforeſaid 
county. 

And therefore we command you and every of you, that to 
keepi-g the peace, ordinances, ſlatutes, and all and ſin gular other 
the premiſſes, you diligently apply you r/elves ; and that at certain 
days and places, which you or any ſuch tw9 or more of you as 
1s aforeſaid ſhall appoint for theſe purpoſes, into the premufſes ye 
male inquiries ; and all and fingular the premiſſes hear and de- 
termine, and perform and fulfil them in the afreſaid form, 
doing therein what to juſtice appertains, according to the laty and 
cuſtom of England: Saving to us the amerciaments, and other 
things to us therefrom belonging. 

And we command by the tenor of theſe preſents our ſheriff of W. 
that at certain days and places, which you or any ſuch two or 
more of you as is aforeſaid, ſhall make known to him, he cauſe 
to come before you, or ſuch two or more of you as aforeſard, fo 
many and ſuch good and lawful men of his bailrwick (as well 
within liberties as without) by whom the truth of the matter in 
the premiſſes ſhall be the better known and inquired into. 

Laſlly, we have aſſigned to you the aforeſaid A. B. keeper of 
the ralls of our Y row in our ſaid county: Aud therefare you 
ſhall cauſe to be brought before you and your ſaid fellows, at the 
days and places aforeſaid, the writs, precepts, proceſſes, and in- 
dictments aforeſaid, that they may be inſpected, and by a due 
ecurſe determined as is 1 

In witneſs whereef we have cauſed theſe our letters to be 
made patent, Witneſs ourſelf at Weſtminſter, &c. 


George the third, &c.] This manner of iſſuing the com- 
miſſion in the king's name, ſeems to be founded on the 
ſtatute of the 27 H. 8. c. 24. which enacts, 'that all juſtices 
of the peace ſhall be made by letters patent under the king's 
great ſeal, in the name and by authority of the king ; but 
reſerves to all cities and towns corporate which have juſtices, 
the liberties which they have enjoyed in that behalf. 


T: A.B. C. D. &c. greeting] From the perſons here 
named in the commiſſion, it may be proper to conſider, 
who may, or may not, be juſtices of the peace. 

By the ſtatutes of 13 K. 2. c. J. and 2 H. 5. ft. 2. c. 1. 
The juſtices ſhall be made within the counties of the molt 
ſufficient knights, eſquires, and gentlemen of the law : 

And by the 18 G. 2. c. 20 it is enacted as follows: viz. 
No perſon ſhall be capable af being or acting as a juſtice of 
dhe peacp for any county, who ſhall not have iu law or 
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Juftices of the peace. 


equity, for his own uſe, in poſſeſſion, a freehold, copyhold, 
or cuſtomary eſtate for life, or for ſome greater eſtate, or 
an eſtate for ſome long term of years, determinable upon 
one or more lives, or for a certain term originally created 
for 21 years or, more, in lands, tenements, or heredita- 
ments, in England or Wales, of the clear yearly value of 
1001. above what will diſcharge all incumbrances aſſett- 
ing the ſame, and all rents and charges payable out of the 
ſame, or Who ſhall not be intitled to the immediate rever. 
ſion or remainder of lands leaſed for one, two, or three 
lives, or for any term of years determinable on the death 
of one, two, or three lives, upon reſerved rents of the clear 
yearly value of zool. | 

By the 1 M. . 2. c. 8. No ſheriff ſhall exerciſe the 
office of a juſtice of the peace, during the time that he ads 
as ſheriff. And the reaſon ſeems to be, becauſe he cannot 
act at the ſame time both as judge and officer, ſor ſo he 
would command himſelf. to execute his own precepts, 
Dalt. c. 3. 

Alſo if he be made a coroner, this by ſome opinions is a 
diſcharge of his authority of juſtice, Id. 

But if he be created a duke, archbiſhop, marquis, ear], 
viſcount, baron, biſhop, knight, judge, or ſerjcant at law, 
this taketh not away his authority of a juſtice of the peace. 
«x Bd. DB. . J. N c. 3. 

Alſo, no attarney, ſolicitor, or proftor, ſhall be a juſtice 

of the peace for any county, during the time he ſhall con- 
tinue in the practice of that buſineſs. 5 G. 2. c. 18. /.2. 
But this doth not extend to charter juſtices. 

By Hall Ch. J. Though a man be a mayor, it doth not 
follow that he is a juſtice of the peace, for that mult be 
by a particular grant in the charter. L. Raym. 1030. But 
although he be not a juſtice of the peace by the charter, 
vet there are many caſes, wherein he hath the ſame power 
as a juſtice of the peace given unto him by particular ſla- 
tutes; as for inſtance, with regard to the cuſtoms, ale- 
houſes, Lord's Day, ſwearing, gaming, weights, ſervants 
fuel, leather, orchards, ſoldiers, and divers others. 


' Know ye that tue have aſſigned you] This is founded on 
the ſtatute of the 1 Ed. 3. c. 16. wiz. for the better keep- 
ing and maintenance of the peace, the king wills, that id 
every county, good men and lawful, which be no mam. 
tainers of evil, or barretors in the country, ſhall be aſſigned 
to keep the peace. 5 

And from this act we are to date that great alteration in 


our conſlitution whereby the election of conſervators of 
t 


Juſtices of the peace. 


the peace was taken from the people, and tranſlated to the 
aſſignment of the king. Lamb. 20. f 

And here we may obſerve, that the commiſſion hath two 
arts; or conſiſteth of two different aſſignments: By this 
firſt aſſignment, any one or more juſtices have as well all 
the ancient power touching the peace, which the conſer- 
vators of the peace had at the common law, as alſo that 
whole authority which the ſtatutes have ſince added there- 
to. Dall. c. 5. 


Faintly and ſeverally, and every one of you| Whatſoever 

any one juſtice alone may do, the ſame allo may lawfully 

be done by any two or more juſtices ; but where the law 
giveth authority to two, there one alone cannot execute 

it, Dall. c. 6. | 
And yet where a ſtatute appointeth a thing to be done 

by two juſtices or more, if the offence be any miſdemeanor 

or matter againſt the peace, there, upon complaint made of 

the offence to any of thoſe juſtices, it ſeemeth that one 

of them may grant out his warrant to attach the offender, 

and to bring him before the ſame juſtice and the other juſ- 

tice ſo appointed (at ſome convenient place), and then they 

to hear and determine the ſame. Id. 

But it ſeemeth, that when a thing is appointed by any 

ſtatute to be done by or before one'perlon certain, ſuch 

thing cannot be done by or before any other: and by ſuch 

expreſs deſignation of one, all others are excluded, and 

their proceedings therein are coram non judice. 1d. 


Our juſtices] In that the king calls them eur juſtices, 
their authority determines of courſe by his death or demiſe, 
ſo that he being once dead, or having given over his crown, 
they are no more his juſtices, and the juſtices of the next 
prince they cannot be, unleſs it ſhall pleaſe him afterwards 
ſo to make them. Dalt. c. 3. 
But by the 1 Ann. fl. 1. c. 8. /. 2. No patent or grant of 
any olhce or employment ſhall determine by the king's 
death or demiſe, but ſhall continue in force for ſix months 
alter, unleſs in the mean time made void by the ſucceſſor. - 
Allo, before his death or demile, the king may determine 
the commiſſion at his pleaſure z and that either expreſſed, 
as by writ under the great ſeal, or by implication, by 
making a new commiflion, and leaving out the former 
Jullices' names. But until notice, or publiſhing of the 
new commiſhon, the acts of the formtr juſtices are good 
in law, Dall. c. 3. | 


But 
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But to mayors and chief officers in corporations, which 
have the authority of juſtices of the peace, or of conſerva. 
tors of the peace, by grant under the king's letters patent 
to them and their ſuccellors, the authority remaineth, not- 
withſtanding the king's death or demiſe. Id. 

Neither can the king diſcharge theſe again at his plea, 
fure : but yet ſuch grants and charters may for ſome great 
and general deſect, or miſcarriage, in the execution of the 
powers herein granted, be,xepealed, and the liberties ſeized, 


Dall. c. 3, 
Fuftices to keep our peace] Although they are in no part 


of the commiſſion called keepers of the peace, yet inaſmuch 
as by the 18 Ed. 3. c. 2. they are expreſly called keeper: if 
the peace, and the principal end of their office is for the 
keeping of the peace, and their uſual deſcription in cer- 
tioraries is by the name of keepers of the peace; it hath been 
adjudged, that in the caption of an indictment, keepers of 
the peace, and juſtices of aur lord the king, is good without 
expreſly naming them juſtices of the peace. 2 Haw. 38. 


To keep our peace] Theſe words ſeem to give them the 
authority which the conſervators of the peace had at com- 
mon law: and all that follows in the commifhon, ſeems an 
addition to the power of the ancient conſervatoys, 


Our. peace] It hath been reſolved, that the deſcription of 
juſtices of the peace, by the name of juſtices of cur lord the 
king to keep the peace, is good, without ſayuig, the peace 
ef our lord the king; for that is neceſſarily implied. 2 
Haw. 38. | 

Alſo, by theſe words our peace, when the king dies, the 


. Tarety of the peace is diſcharged ; for when he is dead, it 


is not his peace. Crom. 124. 


In our county of W. ] Here are two conſiderations; One 
18, how far a juſtice can act when he is out of the count): 
And the other is, when he is in the county, how far his 
power extends to other counties. 

As to the former caſe, when he is out of the county, 
it is ſaid, that the juRices have no coercive power when out 
of the county; and therefore, that an order of baſtardy, er 
for payment of labourers wages, made by them out of the 
county is not binding. Yet it is ſaid, that recignirunct 
and informations voluntarily taken before them in any place, 
are good. 2 Haw. 27. 

And L. Hale ſays, that a juſtice of the peace may do 4 
miniſterial act out of his county, as examining a party!, b 


< 
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bed whether he knows the felons : but that he cannot do 
a compulſory act, as committing a perſon for not giving 
xecognizance. 2 H. H. 50, 51. ; | 

But by 28 G. 3. c. 49. Any juſtice acting as ſuch for 
any two or more counties, being adjoining counties, may att 
in all matters and things whatſoever, concerning or in any 
wiſe relating to any or either of the faid counties: And all 
acts of ſuch juſtice, and of any conſtable or other officer in 
obedience thereto, ſhall be as yalid, good, and effeQual in 
Jaw, as if they had been done in the county to which they 
more Þarticularly relate, And all conſtables and other 
officers of the ſaid county to which ſuch atts relate, are 
required to obey the warrants, orders, directions, and acts 
of ſuch juſtice, ſo granted and done, and to do and per- 
ſorm their ſeveral duties, under the pains and penalties to 
which any conſtable or other officer may be liable for a ne- 
glect of duty. /. 1. 

Provided always, That ſuch a juſtice be perſonally reſident 
in one of the ſaid counties, at the time of doing ſuch act; 
and that the warrants, orders, or directions, be directed 
and giyen in the firſt inſtance, to the conſtable or other 
officer of the county to which the ſame more particularly 
relate. ib. | 
And it ſhall be lawful for any conſtable or other peace- 
oficer, or any other perſon apprehending or taking into 
cuſtody any offender, and whom they lawfully may and 
oupht to apprehend, by virtue of their office, or otherwiſe 


county, and reſident in ſuch adjoining county; and fo to 
att in all things as if the ſaid juſtice were reſident within 
the ſaid county io which they reſpectively belong. And 
all perlons obſtrukling ſuch conſtables, or other peace offi- 
cers, in the execution of their reſpective offices, in ſuck 
adjoining county, ſhall be liable to the ſame pains and pe- 
nalties, as if the ſame had been committed in the county 
tor which the ſaid conſtables or other peace officers were 
| appointed to a(t, £4 

And it ſhall be lawful for any ſheriff, conſtable, peace- 
othcer, or o her perſon, lawfully taken into, or having in 
his cuſtody, any offender, whom he might lawfully convey 
to gaol or place of ſate cuſtody, to convey ſuch perſon into 
and through any part of the {aid counties ſo adjoining, in 
the way to ſuch gaol or place of ſafe cuſtody, within the 
veunty wherein ſuch offence was committed, And all 
perions eſcaping from ſuch cuſtody, or aiding or aſſiſting 
ſach eſcape, or reſcuing ſuch olleuder, hall be ſubjett ay 
t 


how ſoever, to convey him to any juſtice acting for the ſaid 
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=" like pains and penalties as if the ſame had been donedn 


the county wherein ſuch offence was committed. /. z. 
And'as to the latter caſe, wherein it is ſuppoſed that his 
power is limited unto that county only, it is enacted by 


the 24 G. 2. c. 55. that if any perſon againſt whom a war- 


rant ſhall be iſſued, ſhall eſcape, go into, reſide, or be 
in any place out of the juriſdiction of the juſtice granting 
the warrant, any juſtice of the place where ſuch perſon 
ſhall be, upon proof on oath of the hand-writing of the 
Juſtice granting ſuch warrant, ſhall indorſe (2) his name 
thereon, which ſhall be a ſufficient authority to execute the 
warrant within ſuch other juriſdiction. 

And the juſtice may further order (if he thinks fit) the 
party, according as he ſhall appear bailable or not bail. 
able upon the face of the warrant, to be brought before 
himſelf or ſome other juſtice or juſtices of that county, or 
to be carried back into the county from whence the war- 
rant did iſſue. 

Juſtices either of the county from which tenants frandu- 
lently remove goods, or of that in which they are con- 
cealed, may convitt the offenders in their reſpective coun- 
ties. Unleſs facts are ſtated to make the contrary appear, 
the court always preſumes in favour of the acts of inferior 
juriſdictions. K. v. Morgan, H. 22 G. 3. Cal. Caf. 156. 

Alſo, by the 9 G. c. 7. A juſtice dwelling in a city or 

recinct that is a county of itſelf, within the county at 
— may act at his own dwelling houſe for ſuch county 
at large. 

And whereas doubts have ariſen on the conſtruftion of 
the ſaid act, for the removing whereof, it is enacted by 
28 G. 3. c. 49. / 7. That it ſhall be lawful for any juſtice 
acting for any county at large, to act as ſuch at any place, 
within any city, town, or precinct, being a county of eh, 
and ſituate within, ſurrounded by, or adjoining to any ſuch 
county at large: But the ſame ſhall not extend to give 

wer to the juſtices for any county at large, not being 


Juſtices for ſuch city, town, or precin&, or any conſtable 


or other officer acting under them, to act or intermeddle 
in any matter or thing, ariſing within any ſuch city, tow, 
or precinct, in any manner whatſoever. 

And by 33 G. 3. c. 55. / 3. where diſtreſs cannot be 
found in the juriſdiction of juſtices granting warrants for 
that purpoſe,” it is provided, that the ſame may be levied 


ä 22 —— — 


(a) For the form of fuch indorſement, ſce title (Watraih 
4th Vol. 2 
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in any other county or place, upon ſuch warrant being in- 
dorſed by a juſtice of ſuch other county or place (a). 

And to kerp and cauſe to be kept all ordinances and flatutes 

for the good of the peace] It ſeems certain, that by virtue 
hereof, they may execute all ſtatutes whatſoever, made for 
the better keeping of the peace, and conſequently thoſe of 
Wincheſter and Meſiminſier and all others concerning the 
peace, made before the reign of Ed. 3. in whoſe time (as 
- hath been ſaid) juſtices of the peace were firſt inſtituted ; 
for all thoſe ſtatutes were expreſly mentioned in the ancient 
commiſſions of the peace, and have always been undoubt- 
edly taken to be included in theſe general words of the pre- 
ſent commiſſion. And yet none of the ſtatutes which or- 
dain the office of juſtices of the peace, ſay any thing con- 
cerning the execution of the ſaid former ſtatutes; ſo that 
the power of juſtices of the peace in relation to thoſe ſta- 
tutes ſeems entirely to depend on the king's commiſſion, 
and yet hath always been unqueſtionably allowed, From 
whence it appears, that regularly the king, by his com- 
miſſion, may authorize whom he pleaſes to execute an att 
of parliament. 2 Haw. 37. 
But if no power be expreſly given in any ſuch ſtatute to 
any one juſtice alone, he cannot proceed upon it, but he 
may prefer the cauſe at the ſeſſions, and work it to a pre- 
ſentment upon the ſtatute. Dall. c. 5. | 

But beſides the ſtatutes relating to the peace, there are 
alſo many other ſtatutes which are not ſpecified in the com- 
miſſion, and yet are committed to the charge and care of 
the juſtices of the peace, by the expreſs words of ſuch ſta- 
tutes; and all ſuch ſtatutes are to them a ſufficient war- 
rant and commiſſion of themſelves, altho* they be not re- 
cited in the commiſſion, and are to be executed by them, 
according as the ſame ftatutes themſelves do ſeverally pre- 
ſeribe and ſet down. Id. 


Statutes for the good of the peace] Although a præmunire 
1 not within the letter of the commiſſion, yet inaſmuch as 
it is againſt the peace of the king and of the realm, any 
juſlice may cauſe a perſon to be apprehended for ſuch of- 
tence, and take his examination, and informations againſt 
him, and certify the ſame to the king's bench or gaol de- 


livery. 2 Haw. 39. And the ſame may be ſaid of other 
like offences. 


— 


Aa) Reſptitiniy #hich, ſee more fully, Diſtreſs by warronts of 
8. 


Fallias of the peace. Title Diſtreſ 
. And 


Juſtites of the peace. 

And for the quiet government of our people) Of our peo; 
ple ;—yet it ſeemeth, that the fubjetts of a foreign prince 
coming into England, and living under the protection of 
our king, ſhall be ſubject to and bave the bentfit of the 
laws, in reſpect of the local allegiance which they owe to 
him. 2 Haw. 35: 1 H. H. 93, 94: 


As well within liberties as without] By theſe words ſhall 
be intended ſuch liberties and franchiſes which have return 


of writs, and not ſuch as are counties of themſelves, as 
London, Norwich, York, and ſuch like. Crom. 8. 

But yet from hence it ſeems clearly to follow, that they 
may execute their office within a town (not being a county 
of itſelf) although it have a ſpecial commiſſion of the peace 
for its own limits, unleſs ſuch commiſſion have a clauſe; 
that no other juſtices except thoſe named in it, ſhall any 
way concern themſelves in-the keeping of the peace within 
the liberties of ſuch town: And it may be queſtioned; 
whether ſuch a ſpecial clauſe in ſuch a commiſhon do ab- 
ſolutely make void the act of any county juſtice within 
ſuch town; ſince the commiſſion for the county feems as 
fully to give thoſe named in it a juriſdiction over all ſuch 
towns within the precintts of it, as ſuch commiſſion for a 
town doth exclude them. And the juſtices for the county 
ſeem to be under no neceſſity of informing themſelves of 
the contents of a commiſſion, which they have nothing to 
do with. Yet if they have expreſs notice given them of 
fuch a reſtraining clauſe, and proceed to att within ſuch 
town 1n defiance of it, they may perhaps be puniſhable for 
their contempt of the king's prohibition ; and yet perhaps 
it may be queſtioned whether their acts be void, for the 
reaſons above-mentioned. 2 Haw. 37. 

And L. Hale, treating on the ſame ſubject, ſays, if the 
king by charter grant to a corporation, that the mayor, 
and recorder, or other, ſhall be juſtices within the ſame, 
yet if there be no words of excluſion, the juſtices of the 
county have a concurrent juriſdiction: But if this fran- 
chiſe of being juſtices be granted, / that the juſtices of 1h! 
county ſhall not intermeddle {ſe non intromittant) ; then tho 
a ſubſequent commiſſion be granted in the county at large, 
it ſeems they have no juriſdiction in this corporation ot 
town; yet it is queſtionable, whether an indifment in the 
franchiſe be void, or only a contempt in the juſlices. 
2 H. H. 47. 

But in the caſe of Talbot and Hubble, T. 14 C. 2. The 


queſtion was, whether, as* the city of New $@rum had at 
: excluſive 
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excluſive commiſſion of the peace, the juſtices of the county 
of Vils could by virtue of the 12 C. 2. c. 23. & 15 C. 2. 
+. 2. aft in exciſe matters within the city. This caſe 
was "argued three times at the bar, and this term Lee 
Ch. ]. delivered the reſolution of the court: 1. That the 
crown might grant to any city, to have juſtices of their 
own within themſelves, and exclude "the county juſtices 
from intermeddling in the ordinary buſineſs of a juſtice of 
the peace. 2. That in ſuch cafe, the act of the county 
juſtices would be void, and not to be conſidered only as a 
breach of the franchiſe. 3. That tho” the 12 C. 2. gives 
the juriſdiction in exciſe matters to the juſtices of the peace 
reſiding near the place where the forfeiture ſhall be made, 
or offence committed; yet it never was the deſign of the 
epiſlature, to make any alteration in the reſpettive juriſ- 
ditions of the juſtices, but only to veſt the exciſe juriſdic- 
tion of juſtices of counties, cities, and places, with reſpett to 
their ſeveral local juriſdictions within ſuch places. Sr. 1154. 

And in the caſe of Blankley v. M inſlanley and another, 
it was adjudged, that a charter granting juriſdiction to 
borough magiſtrates over a diftritt not within the borough, 
does not exclude the county juſtices from having a concur- 
rent juriſdiction, without expreſs words in the charter, 


Durnf. & Eaft, 3 J. 279. 


Concerning their bodies] Lambard and Dalton both think 
it ſeems clear, that if a man is in fear that another will 
hurt his /ervants, or cattle, or other goods, the ſurety of 
the peace ſhall not be granted; but Mr. Daltan is of opi- 
nion, that if one threatens to hurt a man's wife, or child, 


he may crave the peace by virtue of theſe words. Lams. 
82. Dalt. c. 116. 


Have uſed threats] It ſhould ſeem from the many cauſes 
which from time to time have been adjudged ſufficient to 
bind to the good behaviour, that this expreſſion is not to 
de underſtood of words only, but of threatening actians like- 
wiſe, or any thing whereby a man has juſt cauſe to appre- 


bend the burning of his houſes, or ſome bodily hurt to be 
done to him, 


To find ſufficient ſecurity] This is done by recognizance z 
by A realonable intendment of law, more than by any eſpe- 
clal law in that caſe provided. Crom. 125. 


Fir the peace or their goed behaviour} L. Hale ſpeaking of 
(he ſlatute of the 34 Ed. 3. c. 1. (on which Mr. Crompton 
ays the power of Juſtices to bind to the good behaviour 18 
grounded) 
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grounded) ſays, that this power of binding, tho' expreſſed 
generally, and without any time limited, yet is not in- 
tended to be perpetual, but in nature of bail, viz. to ap- 
pear at ſuch a day at their ſeſſions, and in the mean time 
to be of good behaviour. 2 H. H. 136. 


In eur priſon] The king's priſon is the common gaol of 
the county : But by the ſtatute of the 6 Ces. c. 19. the jul. 
tices may commit vagrants and other criminals, and yer. 
ſons charged with ſmall offences, either to the gaol, or to 
the houſe of correction, by their diſcretion, for ſuch of. 
fences, or for want of ſureties. 


We have alſo aſſigned you and every two or more of yu] 
Here beginneth the ſecond part of the commiſſion, or the 
ſecond aſſignment : All the buſineſs within which aſſign- 
ment belongeth to the ſeſſions of the peace. Dall. c. 5, 

And by this it appeareth, that two juſtices may hold a 
ſeſſions, but that one juſtice cannot. Crom. 6, 7. 


Of whom any one of you the aforeſaid A. B. C. D. &c. ur 
will ſhall be one] This clauſe which gives power to two or 
more juſtices to hear and determine offences, requires that 
at leaſt one of thoſe juſtices be of that ſelect number, 
which is commonly termed of the Querum (from that word 
in the Latin commiſſions, Duorum—unum efſe volumus). 
For thoſe of the quorum were wont to be choſen ſpecially 
for their knowledge in the laws: and this was it which 
led the makers of teveral ancient ſtatutes exprefly to ena, 
that ſome learned in the laws ſhould be put into the com- 
miſſion of the peace; and (to ſay the truth) all ſtatutes that 
require the preſence of the quorum, do tacitly ſignify uct 
a learned man. For albeit that a diſcreet perſon (not cot» 
verſant in the ſtudy of the laws) may ſufficiently follow 
ſundry particular directions concerning the ſervice of te 
peace; yet when the proceedings muſt be by way of pre- 
jentment or indiment, upon the, evidence of witnells 
and oaths of jurors, and by the order of hearing and deter- 
mining, according to the ſtreight rule and courſe of tre 
law, it muſt be confeſſed that learning in the laws is ve 
neceſlary. Lamb. 48, 49. 

But learning being now greatly advanced and improve 
ſince the firſt inſtitution of this office, this diſtinction 
not of much uſe, but all or moſt of the juſtices are non 
equally aſſigned to be of the quorum; and by the ſtatute of 
26 G. 2. 4. 27. no act, order, adjudication, warrant, 1 
denture of apprenticeſhip, or other inſtrument done 0 
executed by two or more juſtices, which doth not ef 


_— _ \ L 
1 J 
- 1 en. TK 


— 


Juſtices of the peate. 


that one or more of them is of the quorum, (altho' the ſta- 
tutes reſpectively require that / one of the * ſhall be 
of the quorum) ſhall be impeached, ſet aſide, or vacated, 
for that defect only. 

And by the 7 G. 3. c. 21. In cities, boroughs, towns 
corporate, franchiſes, and liberties, Which have only one 
juſtice of the quorum; all atts, orders, adjudications, 
warrants, indentures of 8 or other inſtru- 
ments, done or executed by two or more juſtices qualified 
to alt therein, ſhall be valid, although neither of the ſaid 
juſtices ſhall be of the quorum. 


By the cath of good and lawful men] That is, by a jury 
ſworn. 


Of all and all manner of felonies] That is, either by the 
common law, or by ſtatute. Crom. 8. | 


Felanies] Tho? the commiſhon doth not mention murders 
and manſlaughters, by expreſs name, but only felonies ge- 
nerally, yet by theſe general words, they have power to 
hear and determine murder and manſlaughter, and alſo may 
take an indiftment of ſe defendende, contrary to the opinions 
of Fitzherbert and Stamford. But tho' the juſtices have this 
power, yet they do not ordinarily proceed to hear and de- 
termine theſe offences, and rarely other offences, without 
clergy, both becauſe of the monition and clauſe in their 
commiſſion, in caſe of difficulty to expect the preſence of 
the-juſtices of aſſize; and alſo becauſe of the direction of 
the ſtatute of the 1 & 2 P. & M. c. 13. which directs juſ- 
tices of the peace, in caſe of manſlaughter and other fe - 
lonies, to take the examination of the priſoner, and the 
information of the fact, and put the ſame in writing; and 
then to bail the priſoner, if there be cauſe, and to certify 
the ſame with the bail at the next gaol delivery: And 
therefore in caſes of great moment, they bind over the 
proſecutors, and bail the party, if bailable, to the next 
gaol delivery; but in ſmaller matters, as petit larceny, 
and ſome caſes within clergy, they bind over to the ſeſ- 
lions: But this is only in point of diſcretion and conve- 
nience, not becauſe they have not juriſdiction of the crime. 
2 H. H. 46. 

So alſo, an inquiſition of /e/f-murder, if the body can- 
not be ſeen, and ſo not inquired of by the coroner, may 
be taken before juſtices of the peace; for it is a felony, 
and within the extent of their commiſſion. 1 H. H. 414. 

Lo alſo, if a perſon hath committed treaſon, though the 
Jultices have no cognizance of it as treaſog, yet they have 
Vol. III. B cognizance 
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cognizance of it as a felony, and as a breach of the 
peace; and therefore a juſtice of the peace, upon informa- 
tion on oath, may iſſue his warrant- to take the traitor, 
and may take his examination, and commit him to priſon, 


1 HH. H. 580. 


Poiſonings] The word in the Latin commiſſions was 
veneſicida; and before the ſtatute of the 9 C. 2. . . 
which aboliſheth witchcraft, was in the Lygliſh tranſlations 
rendered witchcrafts. | 

Inchantments, ſorceries, arts magicꝶ] Theſe alfo are aboliſh- 
ed by the ſaid ſtatute, which enacts, that no proſecution 
{hall thereafter be commenced againſt any perſon, for 
witchcraft, ſorcery, inchantment, or conjuration. 

And from the words continuing in the commiſſion, 
when the crime itſelf is aboliſhed, we may obſcrve the 


averſeneſs in the ſuperior courts from altering ancient 


forms. 

Treſpaſſet] This is founded on the ſtatute of the 34 
Ed. 3. c. 1. which enaftts, that the juſtices ailigned ſhall 
have power to reſtrain the offenders, rioters, ant all other 
barators, and to chaſtiſe them according to their treſpals 
or offence. 

And upon this Mr. Hawkins obſerves, that the word 
treſpaſs is of a very general extent, and in a large ſenſe 
not only comprehends all inferior offences, which ate 
properly and directly againſt the peace, as aſſaults and 
batteries, and ſuch like, but alſo all others which are ſo 
only by conſtruction, as all breaches of the law in ge- 
neral are ſaid to be. Yet-it hath been of late ſettled, 
that juſtices of the peace have no juriſdiction over forgery 
or perjury at the common law; the principal reaſon ot 
which reſolution, he ſays, as he apprehended, was, that 
maſmuch as the chief end of the inflitution of the office 
of theſe juſtices was, for the preſervation of the peace 
againſt perſonal wrongs, and open violence; and the 
word treſpaſs in its moſt proper and natural ſenſe, is taken 
for ſuch kind of injuries, it ſhall be underſtood in that 
ſenſe only in the faid ſtatute and commiſſion, or at tho 
moſt to extend to ſuch other offences only as have 2 di- 
rect and immediate tendency to cauſe ſuch breaches of the 
peace, as libels, and ſuch like, which on this account 
have been adjudged indictable before juſtices of the peace 
2 Haw. 40. ; 

The word for treſpaſſes in the old Latin commiſſions, i 


tranſgreſſuones. .... 
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F:reflallings, regratings, ingryſings] Over theſe offences 
the juſtices in ſeſſions had juriſdiction given to them, by 
the ſlatute of the 5 & 6 Ed. 6. c. 14. which is now repeal- 
ed; but the ſame ſtill continue offences puniſhable by in- 
dictment at the common law. 


Extortiant] The intent of this word is, to inquire of 
thoſe who have done exceſſive wrongs; for wrong done by 
any one is properly treſpals, but exceſſive wrong done by 
any one is called extortion ; and this is more properly in 
officers, as ſheriffs, mayors, bailiffs, eſcheators, and other 
officers whatſoever (as well ſpiritual as temporal) who by 
colour of their office have done great oppreſſion and ex- 
ceſſive wrong to the _ ſubjects, in taking exceſhve 
rewards or fees for doing their offices. Crom. 8. 

The juſtices have no exprels power given them over 
this offence by any ſlatute; upon which Mr. Hawkins ob- 
ſerves, that juſtices of the peace have juriſdiftioa of all 
inferior crimes within their commiſhon, whether ſuch 
crimes be mentioned in any ſtatute concerning them or 
not; for that all ſuch crimes are either directly or at leaſt 
by conſequence and judgment of law, againſt the peace : 
and upon this ground principally, he ſays, as he appre- 
hended, it was lately reſolved, that they may take an in- 
dictment of extortion. 2 Haw. 40. 


Aud of all and fingular other crimes and offences of which 
the juſitces of our peace may or ought lawfully to inquire} 
Which general words ſeem to include the vaſt number of 
offences over which they have a juriſdiction given them 
by many ſtatutes, and which are not particularly men- 
tioned in the commiſſion. 


And alſo of all thaſe who in companies againſt our peace in 
d'lurbance of our people with armed force have gone or rade] 
By theſe words they are to inquire of riots, routs, and all 
unlawful aſſemblies. Crom. 8. 


Weights or meaſurts] This clauſe was firſt eſtabliſhed by 
the 34 Ed. 3. c. 5. And they have further power given 
herein by ſeveral lubſequent ſtatutes, all which ſtatutes muſt 
be firialy purſued in relation to the ſeveral offences. 


Selling victualt] Over this they have a juriſdiftion given 
them, by the 2 & 3, Ed. 6. c. 15. intituled, The bill of 
coſpiracies of vifluallers and craftſmen. 


And alſo f all ſheriffs, bailiffs, flewards, conflables, keeps 
ers of gaols, and other officers, wha in the execution of their 
B 2 offices 
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offices have unduly behaved themſelves] This clauſe is as an- 
cient as the 4 Ed. 3. c. 2. on which it is founded. 

And it hath been ſuffered to remain in the commiſſion, 
not as of any neceſſity at all (fince it is incident to every 
court of record to do correction upon whatſoever officers 
and mmifters do ſerve them), but only for the plainer de- 
claration of the power of theſe juſtices in that behalf, and 
for the more aſſured terrifying of fuch as ſhall, either of 
contempt or negligence, do that which is amiſs. Lamb. 49, 


And to inſpect all indiftments ſo before you taken] But they 
cannot proceed upon indictments taken before coroners, 
or juſtices of oyer and terminer or gaol delivery; but on 
indiftments taken before the ſheriff in his turn they may 
proceed. Hale's Pl. 168. 

Or before other late our juſtices] This is founded on the 
ſtatute 11 H. 6. c. 6. which enacts, that no indictment, 
plea, ſuit or proceſs ſhalt be diſcontinued by a new com- 
miſſion ; but the juſtices in the new commiſſion, after 
they ſhall have the records of the ſame pleas and proceſſes 
defore them, fhall have power to continue the ſaid pleas 
and proceſſes, and to hear and finally to determine the ſame, 
as the former juſtices might have done, 


And to make and continue proceſſes] This is by venirs 
aiftringas, capias, or exigent, as the caſe ſhall be. And it 
differs from a warrant, in that a warrant is only to attach 
and convene the party before indictment, and may be 
either in the name of the king or of the juſtice ; but th! 

roceſs iſſues after indictment, and muſt be in the name 
of the king only. Dalt. c. 193. 

Uniil they can be taken, ſurrender themſelves, or be u- 
lawed] For the proceſs is ſent out to this end, that either 
the party fhall come in to anſwer and to be juſtißed by 
the law; or elſe that be ſhall for his contumacy be de- 


prived of the benefit of the lw. Lamb. 521. 


Or be outlawed] It is obſervable that the power of the 
juſtices ſtops here, and goes no further; ſo that they 
cannot make out a capias utlagatum, but the outlawry mul 
— certified into the king's bench. Lamb. 521. 2H 

62. 

But by tlie 12 Co. 103. they that have power to award 
proceſs of outlawry, have alſo a power to award a Capt 
wilagatum, as — to their authority and juriſdiction. 

Hear and determine] This power was firſt given to then 
by the ſtatuts of the 18 Ed. 3. fl. 2. c. 2. and alte wal 
eohirmed and enlarged by divers other ſtatutcs. Ya 
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Yet this clauſe doth not in propriety make the juſtices 
of the peace juſtices of oyer and terminer, becauſe that is 
4 diſtinct commiſſion ; and therefore a ſtatute limiting an 
offence to be heard and determined before juſtices of oyer 
and terminer, gives not the power therein to juſtices oł the 
peace. Hale's Pl. 165. 

And thereupon it is ſaid, that although they have power 
to hear and determine felonies, yet they cannot deliver a 
perſon ſuſpected thereof by proclamation (as juſtices of 
gaol delivery may) until an inquiſition taken; but if an 
inquiſition be taken, and an ignoramus found, they may 
deliver him as it ſeemeth. 2 H. H. 46, 47. 

Likewiſe, although commithoners of oyer and terminer 
may indi and try at the ſame ſeſſions, yet it hath been 
ruled otherwiſe in caſes of juſtices of the peace, unleſs by 
conſent : but certainly conſtant uſage and learned opinion 
mult give that expoſition upon thole reſolutions, that it 
muſt extend only to popular actions or indictments for 
miſdemeanors, and not in caſes of felony. 2 H. H. 48. 


By fines, ranſoms, amerciaments, forfeitures, and other 
means—t9 chaſtiſe and puniſh Hereby the juſtices are now 
armed with far more ample authoruy and power, than the 
ancient conſervators of the peace were; for they had no 
power to convene the offender before them, nor to exa- 
mine, hear, or determine the cauſe, nor to puniſh, except 
in ſome few caſes as mentioned before. Dall. c. 6. 

But the juſtices may not award any recompence to the 
party wronged, otherwiſe than by perſuaſion. Dall. c. 5. 

Nevertheleſs, theſe words are inſerted, not as of neceſſity 
(for the puniſhment of all offenders is implied in the word 
&etermine), but for the plainer declaration of the juſtices 
power, and for the more aſſured terrifying of offenders. 
Lamb. 49. | | 

If a caſe of difficulty ſhall happen to ariſe] That is, a diſfi- 
culty in point of law. Cream. 6. . 

Then let judgment in nowiſe be given] But yet if they liſt 
to proceed without the judge's advice, their judgment 1s 
not void; but it ſtandeth good and effectual, until it be 
reverſed by a ſuperior court. Lamb. 50. 


At certain days and places] That is, when they hold their 
ſeſſions, which they are empowered and required to do by 
ſexeral ſtatutes. 


Laſtly, we have aſſigned you the aforeſaid A. B. keeper of 
be rolls) This is in purſuance of the ſlatute of the 37 H. 8. 
B 3 4. I. 
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c. 1. which enacts, that the lord chancellor ſhall by com- 
miſſion aſſign ſuch perſon to be cu/tes rotulorum as the king 
ſhall by wnting under his hand appoint, 


HI. Oaths of office and qualification to be taken by 


Oath of office. 


juſtices of the peace. 


On renewing the commiſhon of the peace (which ge- 
nerally happeneth as any perſon is newly brought into the 
ſame) there cometh a writ of dedimus poteſtatem diretted out 
of chancery, to ſome ancient juſtice (or other) to take the 
oath of him which is newly inlerted, which is uſually in a 
ſchedule annexed ; and to certify the ſame into that court, 
at ſuch a day as the writ commandeth. Unto which 
oath are uſually annexed the oaths of allegiance and ſupre- 
macy. Lamb. 53. | | 

The form' of which oath of office at this day is as fol- 
loweth: y 

Ye ſhall fwear, that as juſtice of the peace in the county if 
W. in all articles in the king's commiſſion 19 you directed, you 
ſhall do equal right to the pour and ts the rich, after your cun- 
ning, wit, and power, and after the laws and cuſtoms of the 
realm, and flatutes thereof made: And ye ſhall not be of coun- 
fel of any quarrel hanging before you: And that ye hold yaur 
ſeſſions after the form of the Ratutes there;f made: And the 
iſſues, fines, and amerciaments that ſhall happen to be made, 
and all forfeitures which ſhall fall before you, ye ſhall cauſe to 
be entered without any concealment (or embezilling) and truh 
fend them to the king's excheguer. Ye ſhall not let, for gift ur 
other cauſe, but well and truly ye ſhall de your office of juſtice 
of the peace in that behalf ; And that you take nothing for your 
office of juſtice of the peace to be done, but of the king, and fet 
accuſtumed, and coſis limited by flatute. And ye ſhall not di. 
ref, nor cauſe to be direfied, any warrant (by you to be made) 
to the parties, but ye ſhall direct them to the bailiff of the ſaid 
county, or other the king's officers or miniflers, or other itt 
different perſons, to do execution thereof. So help you God. 

This oath ſeems to be founded;on the ſtatute of the 13 
R. 2. c. 75. which enacts, that the juſtices ſhall be ſworn 
duly and without favour, ta keep and put in execution al 
the ſtatutes and ordinances touching their offices. 

And ſuch as have once taken the oaths under a writ of 
dedimus poleſtatem, ſhall not be obliged, upon the ſuing ol 
a new commiſſion, to ſue out or have any other deci pr 
te/tatem from the clerk of the crown ; but the clerk ot t- 


peace, or his deputy, ſhall on every new C omiſſion be 
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iſſued, prepare a parchment roll, with the oaths annexed: 


to 21d uſually taken under the {aid writ of dedimus poleſlatem 
ingtoſſed on ſuch roll, and ſhall adminiſter without fee to 
{uch juſtices the oaths in ſuch roll ſpecified ; which juſtices, 
having taken the ſaid oaths, {hall ſubſerthe their names on 
the ſaid parchment roll; and the ſaid roll ſhall be kept 
amongſt the records of the ſeſſions. 1 G. 3. c. 13. / 2. 

But by the 7 C. 3. c. 9. Such perſons as have been or 
ſhall be appointed juſtices by any commiſhon granted by 
his preſent majeſty, and have taken and ſubſcribed or ſhall 
take and ſubſcribe the oaths mentioned in the ſaid aft of 
1 C. 3. and ſuch perſons as ſhall be appointed juſtices 
by any commiſhon which ſhall be granted after his ma- 
jeſty's demiſe by any of his ſoccelfors, and ſhall have, 
after iſſuing the firſt commiſſion whereby ſuch perſons ſhall 
be appointed juſtices in the reign of any ſucceeding king, 
taken and ſubſcribed the ſaid oaths, — ſhall not be obliged, 
during the reign of his. preſent majeſty, or during any 
future reign in which ſuch oaths ſhall have been ſo taken 
and ſubſcribed as aforeſaid, to take and ſubſcribe the ſame 
oaths by reaſon of ſuch perſons being again appointed juſti- 
ces by any ſubſequent commiſſion which ſhall be granted 
during any ſuch teign. [That is, they ſhall not be obliged 
to'take and ſubſcribe the ſaid oaths more than once in one 
king's reign.) 
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By the 18 G. 2. c. 20. No perſon ſhall be capable of Oath of quali 


acting as a juſtice of the peace, who ſhall not, before he 
atls, at the ſeſſions of the county where he intends to act, 
take and ſubſcribe the oath following; I A. B. do ſwear, 
that I truly and bona fide have ſuch an eſtate, in law or 
equity, to and for my own u/e and benefit, conſiſting of 
(lpecifying the nature of ſuch eſtate, whether meſſuage, 
land, rent, tithe, office, benefice, or what elſe) as doth 
qualify me to act as a Juſtice of the peace for the county, riding, 
or diviſion of according ta the true intent and meaning 
of an att of parliament made in the 18th year of the reign of 
bis majefly king George the ſecond, intitled, An Act 19 amend 
and render more effeflual an aft paſſed in the fifth year of his 
preſent majeſfty's reign, intitled, An act for the further quali- 
fication of Juſlices of the peace ; and that the ſame (except 
where it conſiſts of an office, benefice, or eccleſiaſtical pre- 
ferment, which it ſhall be ſufficient to aſcertain by their 
known and uſual names) is lying or being, or iſſuing out f 
lands, tenements, or hereditaments, being within the pariſh, 
Inonſhip, or precinefs of er in the ſeveral pariſhes, 
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fication. 


24 Juſtices of the peace. 


tnonſbipt, or precincis of in the county of —— 
in the ſeveral counties of (as the caſe may be). 

Which oath taken and ſubſcribed, ſhall be kept by the 
clerk of the peace among the records of the ſeſſions. 

And the clerk of the peace (hall, on demand, forthwith 
deliver an atteſted copy to any perſon, paying 28. for the 
ſame; which being proved to be a true copy of ſuch oath, 
ſhall be admitted in evidence on any iſſue in an aftion 
brought on this act. | 

Penalty, And if any perſon ſhall act as juſtice, without having 
taken and ſubſcribed the ſaid oath, or without being quali- 
fied as above, he ſhall for every offence forfeit 1001. ; half 
to the poor of the pariſh in which he moſt uſually reſides, 
and half to him who ſhall fue, with full coſts. The proſe. 
cution to be in fix months. 

And in ſuch action, the proof of the qualification ſhall 
lie on the perſon againſt whom it is brought. 

And if the defendant intends to inſiſt on any lands not 
contained in ſuch oath, he ſhall, at or before the time of 
pleading, deliver to the plaintiff or his attorney a notice 
m writing, ſpecifying ſuch lands, and the pariſh and county 
where they are ſituate (offices and benefices excepted, 
which it ſhall be ſufficient to aſcertain by their uſual names): 
And if the plaintiff in ſuch ſuit ſhall think fit thereon not 
to procced further, he may with leave of the court diſcon- 
tinue ſuch ſuit, on payment of coſts to the defendant as the 
court ſhail award. 

And upon trial no eſtate, but what is contained in the 
oath and notice, ſhall be admitted as any part of the quali 
fication, 

Provided, that where the qualification, or any part there- 
of,” conſiſts of rent, it ſhall be ſufficient to ſpecify in ſuch 
vath or notice, ſo much of the lands, out of which ſuch 
rent is iſſuing, as ſhall be of ſufficient value to anſwer ſuch 
rent. 

And if the plaintiff or informer ſhall diſcontinue (other- 
wiſe than as aforeſaid) or be non-ſuit, or judgment be give 
againſt him, he ſhall pay treble coſts. | 
Kxceprionofpars But this aft ſhall not extend to any city, town, of . 
tieular places. berty, having juſtices of their own ; nor to any peer, lor 
of the privy- council, judge, attorney or ſolicitor general, 
to the juſtices of the great ſeſſions for Cheſhire and Wat 

or to the eldeſt fon or heir apparent of a peer, or of a 
perſon qualified to ſerve as a knight of a ſhire. a 

Nor to the officers of the board of green cloth, or pri 
cipal officers of the navy, or the two under-ſecretane | 
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each of the offices of the principal ſecretary of ſtate, or the 
ſecretary of - Chelſea college, in their reſpettive hberties ; 
nor to the heads of colleges or halls, or vice-chancellor of 
either of the univerſities, or to the mayor of Oxford or 
Cambridge. | 

And by 1 G. 3. c. 13. and 7 G. 3. c. 9. All perſons Thoſe caths need 
who were juſtices at the demiſe of his late majeſty, or who be taken 
have been or ſhall be appointed juſtices by any commiſhon Se 
granted or to be granted by his preſent majeſty or any of king. 
his ſucceſſors, and have taken and ſubſcribed, or ſhall after 
the iſſuing of the firſt commiſſion, whereby they ſhall be 
appointed juſtices, have taken and ſubſcribed the oath of 
office before the clerk of the peace or his deputy as afore- 
ſaid, and alſo this oath, ſhall not be obliged during the reign 
of his preſent majeſty, or during any future reign in which 
ſuch oaths ſhall have been ſo taken and ſubſcribed, to take 
and ſubſcribe the ſame again. And generally there is an 
indemnifying clauſe in ſome att in almoſt every ſeſſion of 
parliament, provided they qualify as aforefaid according to 
the 18 G. 2. c. 20. within a time in ſuch att limited. 

Alſo he ſhall within fix months take the oaths of alle- Oaths of allegi- 
giance, ſupremacy, and abjuration, and make and ſybſcribe a. — 
the declaration againſt tranſubſtantiation, in one of the * 
courts at Meſiminſier, or at the general or quarter ſeſſions 
of the place where he ſhall be or reſide, as other perſons 
quality ing ſor offices. 

— B. There is a clauſe of indemnity in ſome act of 
parliament almoſt every ſeſſion, to give further time to juf- 
tices of the peace to take the ſaid oaths, provided they take 
the ſame within the time therein ſpecified. And provided 
alſo, that the ſame ſhall not extend to any perſon againſt 
whom final judgment ſhall have been given; nor to exempt 
any ſuch juſtice from ſuch penalties who ſhall act without s 
being * qualified, The laſt of which acts is 36 G. 3. 

c. 57. 


IV. Fees to be taken by juſtices of the peace. 


In the oath of office above-mentioned are theſe words: 
And that you take nothing for your office of juſlice of the peace 


to be done, but of the hin „ and fees accu/iomed, . 
med by flatu * 8 fees accuſtomed, and cofts li- 


And by ſtatute their fees in many caſes are limited and 


aſcertained ; as is noted under. their reſpective titles where 


they fall in throughout this book. 


And 


26 Juſtices of the peace. 

1 And for the reſt, it is provided generally by the ſtatute of 
the 26 G. 2. c. 14. That the juſtices at Midſummer ſel. 
fions 1753, ſhall ſettle a table of their clerks fees; which 
being approved by the juſtices at the next ſuccecding ſeſ- 
fons, with ſuch alterations as the juſtices there ſhall think 
proper, ſhall be laid before the judges at the next afſizes, 
who ſhall confirm the ſame, with ſuch alterations, addi. 
tions, or abatements, as to them ſhall appear juſt and rea. 
ſonable: And the ſeſſions from time to time may make am 
other table of fees, and after the ſame {hall have been ay. 
proved by the next ſucceeding ſeſſions, ſhall lay the fame 
before the judges at the next aſſizes, who may ratify the 
ſame in like manner: and no table of fees ſhall be valid, 
until confirmed by the judges. /. 1. 

And it after three months from the time that ſuch table 
{ſhall be confirmed, any juſtice's clerk ſhall demand or take 
any other or greater fee than ſhall have been fo confirmed, 
he ſhall forfeit 201. to him who ſhall ſue in three months, 


2. 4. | 

/ And the ſaid table of fees ſhall be depoſited with the clerk 
of the peace, who ſhall cauſe true copies thereof to be kept 
conſtantly in a conſpicuous part of the room where the {cl- 
lions are held, on pain of 101.  /. 3. 

And by the 27 G. 2. c. 16. In Middleſex, the hke table 
ſhall be confirmed, by. the two lords chief juſtices, and the 
lord chief baron, or any two of them. /. 4. 


V. Some general directions relating ts juſtices of the 
peace, not falling under any particular title of tit 


book. 
JuSice beirg a Regularly, juſtices of the peace ought not to execute 
— their office, in their own caſe ; but caufe the offenders tv 


be convened or carried before ſome other juſtice, or defire 
the aid of ſome other juſtice being preſent. Dall. c. 173 
By Holt Ch. J. M. 10 K. The mayor of Hereford wi 
laid by the heels, for ſitting in judgment in a cauſe where 
he himſelf was leſſor of the plaintiff in ejectment, though 
he by the charter was ſole judge of the court. 1 Salk. 396. 
H. 3 An. The caſe of Foxham tithing in the county of 
Wilts. A juſtice of the peace was ſurveyor of the high- 
ways, and a matter which concerned his office coming 
queſtion at the ſeſſions, he joined in making the order, and 
his name was put in the caption. By Hall Ch. |. 1 
ought not to be; as if an action be brought by my Join 


chief juſtice Trevor in the court of common pleas, it on 


Juſtices of the peace. 


he before Edward Nevill, knight, and his aſſociates, and not 
before Thamas Trevor, Ic. And it was quaſhed. 2 Salk. 


99% 16 G. 2. Great Chart and Kennington. An order of 
removal of a poor perſon from Great Chart to Kenning/on 
was quaſhed, becauſe one of the juſtices who made the or- 
der wis an inhabitant of Great Chart at the time, and 
charged to the poor rate there. And by the court, no rule 


of law or reaſon is more eſtabliſhed, than that a judge 


ought to Rand diſintereſted. Burr. Seftl. Caf. 194. 

Yer in ſome caſes, if the juſtice ſhall act in his own 
cauſe, it feemeth to be juſtifiable ; as when a juſtice ſhall 
be alſaulted, or (in the doing his office eſpecially) ſhall be 
abuſed to his face, and no other juſtice preſent with him; 
then it ſeems he may commit ſuch offender until he ſhall 
find ſureties for the peace or good behaviour, as the caſe 
ſhall require : But if any other juſtice be preſent, it were 
fitting to deſire his aid. Dalt. c. 173. Str. 420, 421. 

And by the 16 G. 2. c. 18. (which ſeems to have been 
made in conſequence of the determination in the caſe of 
Great Chart and Kennington aforeſaid) the juſtices may do 
all things appertaining to their office, ſo far as the ſame re- 
lates to the laws for the relief, maintenance, and ſettlement 
of the poor; for paſſing and puniſhing vagrants; tor repair 
of the highways; or to any other laws concerning parochial 
taxes, levies, or rates; notwithſtanding that they are rated, 
or chargeable with the rates within any place affected by 
ſuch their acts. Provided that this ſhall not empower any 
Jultice for any county at large, to act in the determination 
of any appeal to the quarter- ſeſſions of ſuch county, from 
any order, matter, or thing, relating to any ſuch pariſh, 
townlhip, or place, where ſuch juſlice is ſo charged or 
chargeable, 

And in the caſe of K. v. Yarpole, M. 31 G. 3. it was 
determined, that on an appeal to the ſeſſions againſt an 
order of renioval, thoſe juſtices who are rated to the relief 
of the poor in either of the contending pariſhes, have not 
a Tight to vote. Durnf. and Eaſt, 4 V. 71. 

And as it is unjuſt in many cales for the magiſtrate to aft 
in his own cauſe, ſo it is alſo imprudent : To which pur- 
pole the advice of L. Cote is applicable, who upon the oc- 
caſion of mentioning a certain judge, who made a ſettle- 
ment of his eſtate which was void in law, and brought an 
action in his own name, which all the other Judges, of Ins 
own ſhewing in the count, were of opinion did not lie, 
makes this obſeryation ; That it is not ſafe for any man (be 


Fuſtice, being aſ- 
ſaulted or abuicd 


to his face. 1 
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Acting without 
authority. 


* Where two juſ- 
tices are required 
to do any judi- 
cial act, they 
ought to be toge- 
ther. 


Whether they 
may ſuperſede 
their own pro- 
cecdings. 


Cannot deter- 
mine in caſes of 


Juſtices of the peate. 


he never ſo learned) to be of counſel with himſelf in hig 
own cauſe, but to take advice of other great and learned 
men; and the reaſon he gives is, for that men are gere. 
rally more foohſh in their own concerns, than in thoſe of 
other people. 1 uff. 377. | 

If a juſtice exceed his authority, in granting a warrant, 
yet the officer muſt execute it, and is indemnified for ſo 
doing; but if it be a caſe wherein he hath no juriſdiQon, 
or in a matter whereof he hath no cognizance, the officer 
ought not to execute ſuch warrant ; 7, that the officer i; 


bound to take notice of the authority and juriſdiction of 


the juſtice. Cro. Car. 394. 10 Co. 76. 

hus if a juſtice ſend a warrant to a conſtable to take up 
one for 9 a or the like, rhe juſtice hath no juriſdiftion 
in ſuch caſes, and the conſtable ought to refuſe the execy- 
tion of it. M bad. b. 1. c. 7. 

But by the 24 G. 2. c. 44. If the officer in fix days after 
demand ſhall grant to the party complaining the peruſal and 
copy of the warrant, he ſhall not be liable to any action, 
but the juſtice only. 

Where an act of parliament gives power to two juſtices 
finally to hear and determine any offence, or when ther 
are to do any other judicial act, as making an order « 
baſtardy [a], adjudging the ſettlement of a pauper [ 
appointing overſeers of the poor [c}, allowing the inden- 
tures of a pariſh apprentice 4], and ſuch like, it is ne- 
ceſſary that they ſhould be both together to hear the ev- 
dence, and to conſult together. 

T. 2 G. Pancras and Rumbald. There was an order of 
two r- for the removal of a poor perſon from the 

riſh of Pancras to Rumbald. Within three days, the 
juſtices reciting that they were ſurpriſed, ſuperſeded it; and 
commanded the church-wardens to return the former order 
to be cancelled. It was inſiſted, that the juſtices could nt 
iſſue ſuch a N But by the court, The ſuperſedes 
is well ſent by the juſtices, and to prevent the charge of a 
appeal. And the laſt order was confirmed. Str. 6. 

In the caſe of the mayor and corporation of York apaink 
Sir Lionel Pilkington, My 14, 1742, The plaintiffs claim. 
ed the ſole right of fiſhing in the river Ouſe, and the & 


_ — 


a] Billings v. Prins, Black. Rep. 1017. 

b] K. v. Cola St. Aldwin's, Burr. Settl. Caf. 136. 
fc] K. v. Forreſt, Durnf. & Eafl, 3 J. 38. | 
14] K. v. Hanſlall Kidzare, Durnf. & Eaſt, 3 F. 308. 


ſen 


Juſtices of the peace. 


fendant claimed a right likewiſe ; and a bill and croſs bill 
were brought in chancery to eſtabliſh their ſeveral rights. 
Whilſt thele ſuits were depending, the plaintiffs cauſed the 
agents of the defendant to be indifted at York ſeſſions for a 
breach of the peace in fiſhing in their liberty. A motion 
was made in behalf of the defendant, to ſtop the proſecu- 
tion. By the lord chancellor Hardwicke : This court hath 
not originally and ſtrictly any reſtraining power over cri- 
minal proſecutions z but, in this caſe, if the defendant had 
applied to the attorney-general he would have granted a 
noli proſegui. If an action of treſpals had been brought, 
this court would have ſtopped them. But, tho* I cannot 
grant an injunction, yet as the parties have ſubmitted their 
right to this court, I can make an order to reſtrain the 
parties from proceeding at the ſeſſions, till the hearing of 
the cauſe in this court, and till further order, Which or- 
der was made accordingly. 2 4k. 302. 


* 


In ſummary convictions the party ought to be heard, Not to condems 


and for that purpoſe ought to be ſummoned in fact; and 
if the juſtice proceed againſt a perſon without ſummoning 
him, it would be a miſdemeanor in him, for which an in- 
formation would lie. 1 Salk. 181. L. Raym. 1407. Str. 
678, 

[But before an information is granted, the court will 
firſt require, that the conviction be removed before them. 
Str. 915. 

E. 11 G. . X. and Harwood. The defendant being a 
Juſtice of the peace, was convicted on an information, for 
a conviction by him made of an alehouſe-keeper, who was 
never ſummoned or heard. It was moved, as of courſe, to 
diſpenſe with his appearance. This was oppoſed, unleſs 
there was ſome reaſon given, or affidavit made. And upon 
debate the court reſolved, it was not of courſe; and the de- 
tendant afterwards appeared in perſon. Str. 1088. 

M. 9 G. X. againſt Todd and others. By the 6 G. c. 21. 
the jullices of the peace have a juriſdiction given them in 
ſome cales to receive an information, and make their de- 
termination, upon a ſeizure of brandy. Upon information 
exhibited by the officer of the cuſtoms, the fact appeared 
not to warrant the ſeizure ; but the juſtice, in favour of 
the officer, refuſed to diſmiſs the * ſo as the 


owners might have their brandy again. And now a man- 
damus was moved for, to compel him to determine the 

matter; which was granted accordingly. S!r. 539. 
H. ) G. K. againſt Newton and others. By the 1 C. 
© 13. / 11. it is enafted, that two juſtices may ſummon 
any 


* 


any perſon uu- 


heat 


Refuſing to pro- 
ceed in a cauſe 

depending Lefure 
them. 
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Whether a juſ- 
tice may iſſue his 
warrant for of- 
fences cog wa- 
ble only in the 
Leſſions. 


Juſtices of the peace. 


any perſon to take the oaths before them; and if they 4g 
not appear, then on oath of ſerving ſuch ſummons, the 
juſtices are to certify the ſame to the quarter ſeſſions, where 
if the party ſo ſummoned doth not appear to take the oaths, 
he ſhall ſtand convicted of recuſancy. The defendants 
were juſtices of the peace, and iſſued their ſummons ac. 
cordingly; but coming afterwards to underſtand, that the 
party was a gentleman of faſhion, and not ſuſpected to be 
againſt the government; leſt a tranſaftion of this nature 
ſhould be an imputation upon him, they refuſed to give the 
proſecutor his only of the ſervice of ſuch ſummons, that the 
matter might go no further. And now upon motion 
againſt them for an information, the court declared, that the 
juſtices had no diſcretionary power to refuſe to put the act 
in execution, and therefore granted an information againſt 
them. Fir. 413. 

Where a ſpecial authority is given to juſtices out of (el. 
ſions, it ought to appear in their orders, that that authority 
was exactly purſued. 2 Salk. 475. 

In all caſes where juſtices may hear and determine out 
of ſeſſions (viz; on their own view, or confeſſion, or 
oath of witneſſes) the juſtices ought” to make a record in 
writing under their hands of all the matters and proofs; 
which record notwithſtanding in many caſes they may keep 
by them. Dall. c. 115. 

And if upon ſuch conviction, the offender is to be fined 
to the king, then the juſtices are to eſtreat«ſuch fine, an 
to ſend the eſtreat into the exchequer, whereby the barons 
of the exchequer may cauſe the ſaid fine or forfeiture to 
be levied for the king's uſe. id. 

L. Hate ſays (contrary to the opinion of L. Cute) that 
the juſtices out of ſeſſions may iſſue their warrant fer ap- 
prehending perſons charged of crimes within the cogni- 
zance of the ſeſſions, and bind them over to appear at the 
ſeſſions, although the offender be not yet inditled. 1H. 
H. 579. 

Bot in another place he ſays, this ſeemeth doubtful ; and 
that one thing which ſeemeth to make againſt it is, that i 
moſt caſes of this nature, though the party were indicted, 
or an information preferred, yet a capias was not the bl 
proceſs, but a venire facias, and diſiringas. 2 H. H. 113 

And Mr. Hawkins on this point faith thus: It ſeems that 
anciently no one juſtice could legally make out a warra 
for an offence againſt a penal ſtatute, or other miſdemean0\ 
cognizable only by a ſeſſions of two or more juſtices; for 
that one ſingle juſtice hath no juriſdiction of ſuch offenct 


ans 


Juftices of the peace. 


and regularly thoſe only who have juriſdiction over a cauſe 
can award proceſs concerning it; yet the long, conſtant, 
aniverſal, and uncontrolled practice of juſtices of the peace, 
ſeems to have altered the law in this particular, and to 
have given them an authority in relation to ſuch arreſts, 
not now to be diſputed. 2 Haw. 84. 

However, as the authoruy of juſtices of the peace 1s by 
the ſtatute law, and no ſtatute hath expreſly given to them 
fuch power (unleſs in ſpecial caſes ; which operate againſt, 
rather than eſtabliſh, a general power) ; it ſeemeth beſt in 
ordinary caſes, and more conſonant to the practice of the 
ſuperior courts, to iſſue a ſummons againſt the offender, 
and not a warrant, in the firſt inſtance ; unleſs in caſes of 
ſelony, or where the offender in other reſpects is to ſuffer 
corporal puniſhment. 

Foraſmuch as moſt of the buſineſs of a juſtice of the 
peace conſiſleth in the execution of divers ſtatutes, which 
cannot be ſufficiently abridged, but that they will come 
ſhort of the ſubſtance and body thereof, therefore it ſhall 
be ſafeſt for the juſtices to have an eye to the ſtatutes at 
large, and thereby to take their further and better direc- 
tions for their whole proceedings: For (as L. Coke ob- 
ſeweth) abridgments are of good and neceſſary uſe to ſerve 
We 25 tables, but not to ground any opinion, much leſs to pro- 
ceed judicially upon them. Dall. c. 173. 

In like manner, it is not ſafe for them to truſt alto- 
gether to the care and judgment of their clerks, in drawing 
warrants and other inſtruments; much leſs, to the ſki!l 
of pariſh officers in making copies of orders, and the like; 
But rather it is advifable to have good printed forms ; and 
inſtead of copies to be taken upon occaſion, ta make out 
duplicates. 


VI. Their indemnity and protectian by the law in the 
right execution of their office ; and their puniſhment 


for the omiſſion of it. 


A juſtice of the peace is ſtrongly protected by the law 
in the juſt — he Bis N 28 4 f 
Thus, in the firſt place, he is not to be flandered or 
dbuſed ; as appears by the following report: M. 11 G. 
ion and Blagrave. The plaintiff declared, that he was 
| juſtice of the peace; and that, upon a colloquium of him 
nd the execution of his office, the defendant ſaid, You 
e a raſcal, a villain, and a liar. After verdict for the 


3 plaintiff 
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plaintiff it was moved in arreſt of judgment, that theſe 
words are not actionable. It was urged for the plaintiff; 
There is a great difference between magiſtrates and com. 
mon tradeſmen : Words of the latter muſt aſſect them in 
their particular way of dealing; but any thing that tend 
io impeach the credit of the former is actionable: And 
although an indicimen. m_ not lie for theſe words, 2 
perhaps not tending to a breach of the peace, yet never. 
theleſs they are aclionable; for in many caſes words are 
actionable which are not indictable. After conſideration, 
Pratt Ch. J. delivered the opinion of the court, that 
though raſcal and villain were uncertain, yet being joined 
with liar, and ſpoken of a juſtice of the peace, they dd 
import a charge of acting corruptly and partially, and 
therefore there ought to be judgment for the plaintif, 
Str. 617. L. Raym. 1396. | 
Afterwards, T. 15 G. 2. Kent and Pocock. Theſe words 
ſpoken of a juſtice of the peace in the execution of his 
office, and relating thereto, were held attionable, . 
Mr. Kent is à rogue; according to the aforeſaid calc of 
Alion and Blagrave. Str. 1168. 
E. 7 G. A. and Reuel. The defendant was indied, for 

ſaying of Edward Lawrence a juſtice of the peace, in the 
execution of his office, You are a rogue and a liar, It ws 
moved, after verdict for the king, in arreſt of judgment, 
that though the juſtice might have committed him tor the 
contempt, yet the words are not indictable, ſince it i 
not to be preſumed they would provoke the juſtice to: 
breach of the peace, which is the reaſon why indictment 
have been held to lie for words. But by the court, The 
allowing he might be committed, ſhews they were inditt- 
able. It is true, the juſtice may make himſelf judge and 
puniſh him immediately; but fill, if he thinks proper bo 

roceed leſs ſummarily by way of indictment, he maj 
om true diſlinction is, that where the words are ſpoken 
in the preſence of the juſtice, there he may commit; 
but where it is behind his back, the party can be only u- 
e for a breach of the peace. Judgment for the king: 

Ir. 420. p 
T. 14 G. 2. X. and Peacock. An information was moved 
for againſt the defendant, on account of words ſpoken - 
Mr. Kent a juſtice of the peace. And the affidavit ſlates 
that in a converſation about a watrant granted by Mr, 
Kent, the defendant aſked, if Mr. Kent was a ſworn juflic: 
and being anſwered, to be ſure he was, elſe he would ot 


act, the defendant replied, 1f he is a feorn jiſlice _ 
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rogue, and a for:ſwarn rague. To this it was objected, that 
the words were not ſpoken to him in the execution of his 
office, but only in relation to what he had formerly done: 
And by the court, There ought to be no information; it 
is not the ſame inſult and contempt, as if ſpoken to him in 
the execution of his office, which would make it a matter 
indictable. Sir. 1157. . 

Nevertheleſs, according to the diſtinftion in the afore- 
faid caſe of Afton and Blagrave, although an information or 
indiment might not lie, yet it doth not follow but that 
the words were aclionalle; and ſo it ſeemeth to have been 
held in the caſe laſt but one abovementioned, of Kent and 
Pococt, which ſeemeth to have been no other than an ation 
brought for this very ſame offence, after it had been deter- 
mined that an information would not lie. 

In the next place; he is not pur.iſhable at the ſuit of the 
party, but only at the ſuit of the king, for what he doth 
as judge, in matters which he hath power by law to hear 
and determine without the concurrence of any other ; for 
regularly no man is liable to an action for what he doth as 
judge: But in caſes wherein he proceeds miniſterially, ra- 
ther than judicially, if he acts corruptly, he is liable to an 
action at the ſuit of the party, as well as to an information 
at the ſuit of the king. 2 Haw. 85. 

And more explicitly, in the caſe of the X. v. Young and 
Pitts, eſquires, juſtices of the peace for Miliſbire, E. 31 
G. 2. which was upon an information moved for againſt 
the juſtices, for arbitrarily and unreaſonably refuſing to 
grant an alehouſe licence; L. Mansfield Ch. J. declared, 
that the court of king's bench hath no power or claim to 
review the reaſons of juſtices of the peace, upon which 
they form their judgments in granting licences by way of 
appeal from their judgments, or over-ruling the diſcretion 
in that behalf intruſted to them. But if it clearly appears, 
that the juſtices have been partially, maliciouſly, or cor- 
ruptly influenced in the exercile of this diſcretion, and have 
(conſequently) abuſed the truſt repoſed in them, they ar- 
liable to proſecution by indictment, or information; or 
even, pollibly, by action, if the malice be very groſs and 
njuricus, If their judgment is wrong, yet their heart 
and intention pure, God forbid that they ſhould be 
puniſhed, And he declared that he ſhould always lean 
towards favouring them ; unleſs partiality, corruption, or 
malice ſhall clearly appear. Mr. J. Deniſon alſo exprelsly 
allowed the diſcretionary power ot the ullices in granting 

"ences, without appeal from their judgments, or having 
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their juſt and honeſt reaſons reviewed by any body. But 
yet, an improper and unjuft exerciſe of their diſcretion, 
he ſaid, ought to be under control. But it muſt be a 
clear and apparent partiality or wilful miſbchaviour, to 
induce the court to grant an information: Not a mere 
error in judgment. Mur. J. Feſter concurred in the ſame 
general principles. And Mr. J. Ailmat was allo very ex- 
plicit, that the ſole diſcretion of granting licences is in 
the juſtices of the divifion. Which being fo, the rule is 
invariable, that this court will never interpoſe to puniſh a 
Juſtice of the peace for a mere error in judgment. There- 
fore, even ſuppoſing the juſtices in the — caſe to have 
been miſtaken from beginning to Ks ; yet there is no 
ground, from any of the affidavits, to infer any partiality, 
malice, or corruption. And the court being unanimouſly 
of opinion, that the juſtices had ated in this affair with 
candour and impartiality, diſcharged the rule to ſhew 
cauſe, with coſts. Burr. Mansf. 556. 

And in the caſe of the K. and Cox, E. 32 G. 2. On 
ſhewing cauſe why an information ſhould not be granted 
againſt the defendant, being a juſtice of the peace, for te- 
fuſing to receive an information againſt a baker for exer- 
eiſing his trade on a Sunday ; the court declared, that they 
would never grant an information againſt a juſtice ſor 
mere error in judgment: But in this caſe they were of opi- 
nion that the juſtice had acted right in refuſing; and they 
ordered the rule to be diſcharged, with colts. Burr, 
Mansf. 785. 

And finally, in the caſe of the X. v. Palmer and Bain, 
eſquires, and others, E. 1 G. 3. Upon ſhewing cauſe 
why an information ſhould not be granted againſt two 
Juſtices of the peace and others, for a miſdemeanor, fe- 
lating to the conviction of a poacher, and the circum- 
ſtances attending it ; the court thought proper, on con- 
ſideration of the affidavits, to diſcharge the rule, as to al 
the defendants ; with coſts to be paid to the juſtices, but 
without coſts as to the others. And they were, upon this 
occaſion, moſt explicit in their declaration, that even 
where a juſtice atis illegalty (which however was not the 
preſent caſe), yet if he has afted honeſtly and candidly 
without oppreſſion, malice, revenge, or any bad view dt 
ill intention whatſoever, the court will never puniſh him 
in this extraordinary courſe of an information; but lea 
the party complaining to their ordinary legal remedy d 
method of proſecution, by aclien or by indicimeni. Bur. 
'Aansf. 1162. 
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So in the caſe of K. v. Fack/on and another, Caſ. Durnf. 
ts Ei, 1 V. 653. Per Cur. Wherever magiſtrates 
at uprightly, tho” they may miſtake the law, no informa- 
tion will be granted againſt them. But, if they act im- 
properly, knowingly, information ſhall be granted, as in the 
caſe of K. v. Halland and another, 27 G. 3. Caf. Durnf. & 
Eaft, 1 V. 692; and X. v. Filewod and another, E. 26 
G. 3. for granting an ale licence, previouſly refuſed by 
other juſtices, upon good grounds, informations were 
granted, 

And the juſtice ſhall not be liable to be puniſhed both 
ways, that 1s, both criminally and civilly ; but before the 
court will grant an information, they will require the party 
to relinquiſh his civil action, if any ſuch is commenced. 
And even in the caſe of an indictment, and though the 
indictment is actually found, yet the attorney-general (on 
application made to him) will grant a nali praſegui upon ſuch 
indictment, if it appear to him that the proſecutor is deter- 
mined to carry on a civil action at the ſame time. Bur. 
Mansf. 719. K. 2nd Fielding. H. 32 G. 2. 

In the next place, by the 7 F. c. 5. it is enacted, that 
if any action ſhall be brought againſt a juſtice for any thing 
done by virtue of his office, he may plead the general iſſue, 
and give the ſpecial matter in evidence; and it he recovers, 
he ſhall have double coſts, 

And by the 21 J. c. 12. ſuch action ſhall not be laid, but 
in the county where the fatt was committed. 

And moreover, by the 24 G. 2. c. 44. it is enacted, that 
no writ ſhall be ſued out againſt, or copy of any procels at 
the ſuit of a ſubject ſhall be ſerved on any juſtice, for any 
thing done by him in the execution of ; his office; until no- 
tice in writing ſhall have been given to him, or left at his 
uſual place of abode, by the attorney for the party, one 
month before the ſuing out, or ſerving the ſame ; contain- 
ing the cauſe of action, and indorſed with his name and 
place of abode; for which he ſhall be intitled to a fee of 
208. and no more. . 1. 

And unleſs it is proved upon the trial, that ſuch notice 
was given, the juſtice ſhall have a verdiR and colts. J. 3. 

And the juſtice may at any time, within one month 
after luch notice, tender amends to the party complaining, 
or to his attorney; and if the ſame is not accepted, he may 
plead ſuch tender in bar to the action, together with the 
plea of not guilty, aud any other plea with leave of the 
court ; and if upon iſſue Joined, the jury ſhall find the 
amends tendered to have been ſufficient, they ſhall give a 
C 2 verdict 
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verdift for the de ſendant; and in ſuch caſe, or if the plain. 
tiff ſhall be nonſuit, or diſcontinue, or if judgment be 
given for the defendant upon demurrer, the juſtice ſhall be 
intitled to. the like coſts, as if he had pleaded the gener 
iſſue only. And if the jury ſhall find that no amends, or 
not ſufſicient, were tendered, and alſo againſt the defend. 
ant on ſuch other plea, they ſhall give a verdict for the 
plaintiff, and ſuch damages as they ſhall think proper, 
which he ſhall recover with coſts. /. 2. 

And if the juſtice ſhall neglett to tender amends, or ſhall 
have tendered inſufficient, before the action brought, he 
may, by leave of the court before iſſue joined, pay into 
court ſuch ſum as he ſhall ſee fit ; whereupon ſuch proceed. 
ings and judgment ſhall be had, as in other actions where 
the defendant is allowed to pay the money into court. /. 4 

And no evidence ſhall be permitted to be given by tle 
plaintiff on trial, of any cauſe of action, except ſuch as is 
contained in the notice. /. 5. 

And no attion ſhall be brought againſt any conſtable or 
other officer, or any perſon acting by his order and in his 
aid, for any thing done in obedience to the warrant of a 
Juſtice, until demand hath been made, or left at the uſual 
place of his abode, by the party, or by his attorney, in 
writing, ſigned by the party demanding the ſame, of the 
peruſal and copy of ſuch warrant, and the ſame hath been 
refuſed or neglected for fix days after ſuch demand: And 
if aſter compliance therewith, any ſuch aktion ſhall be 
brought, without making the juſtice, who ſigned the wal. 
rant, defendant ; on producing and proving ſuch warrant 
at the trial, -the jury ſhall give their verdict for the defend- 
ant, notwithſtanding any deſect of juriſdiftion in the jul- 
tice, And if ſuch action be brought jointly againſt the 
Juſtice and conſtable, on proof of ſuch warrant the jury 
ſhall find for the conſtable: And if the verdict ſhall be 
given againſl the juſtice, the plaintiff ſhall recover his colts 
againſt him, to be taxed in ſuch manner by the proper ol. 
ſicer, as to include ſuch coſts as the plaintiff is liable to 
pay to ſuch defendant, for whom ſuch verdi& ſhall be 
found. /. 6. 

And moreover, no aftion ſhall be brought againſt any 
juſtice for any thing done in the execution of his office, 
unleſs commenced within ſix months after the act commit- 
ted. /. 8. 

On the other hand, it is enafted likewiſe, by the aft 
mentioned ſtatutes, that where the plaintiff in ſuch action 
againſl a jullice, ſhall obtain a veid. &, and the judge ſhall 
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in open court certify on the back of the record, that the 
injury for w ch ſuch action was brought, was wilfully and 
maliciouſly committed, the plaintiff ſhall have double coſts, 
24 G. 2. c. 44+ / 7+ 

Moreover, if à juſtice will not, on complaint to him 
made, execute his office, or ſha!l miſbehave in his office, 
the party grieved may move the court of king's bench, for 
an information, and afterwards may apply to the court of 
chancery to put him out of the commiſſion. Crom. 7. 2 
Ath. 2. 

But the moſt uſual way of compelling them to execute 
their office in any caſe, is by writ of mandamus out of the 
king's bench. | ; | 

And in actions brought againſt the juſtices (for miſde- 
meanor in the execution of their office), they are obliged 
to ſhew the regularity of their convictions ; and the infor- 
mations laid before them, upon which the convictions are 
grounded, muſt be produced and proved in court. 1 Se. 
Caf. 372. Hill and Bateman, 12 G. 

In the caſe of the King and Symonds, E. 9 G. 2. An 
information was moved for againſt the defendant, for aſ- 
Wh faulting and beating the mayor of Yarmouth, being a juſ- 
Wtice of the peace, in the execution of his office. On 

ſhewing caule, the queſtion was, Whether the defendant 

could juſtify, the mayor having ſtruck him firſt. By L. 

Hardwicke, Ch. J. He may juſtify it; for though a ma- 

giſtrate is protected by the law whilſt he is in the execu- 

tion of his office, yet in this inſtance he hath forfeited that 
protection, by beginning a breach of the peace himſelf. 

WC u/es in the time FIL. Hardwicke, 240. 5 
. 12 G. 3. X. & Skimer. On motion to quaſh an 
Wnditment againſt Mr. Skinner, a juſtice of the peace for 
be town of Poole, for ſcandalous words ſpoken by him 
Wn the general ſeſſions of the peace, in which he ſaid to the 
grand jury, “ You have not done your duty; you have 
Wo dilobeyed my commands; you are a ſeditious, ſcandal- 
* 0us, corrupt, and perjured jury.“ It was urged in 
upport of the indiftment, that it was of high importance 
hat the jury, who are one of the main pillars of the con- 
itution, ſhould not be thrown into open contempt ; that 
n action by any of them ſeparate would not be good, be- 
auſe the offence is not againſt them in their ſeveral and 
ole capacity, but againſt them as one body, as a grand 
ury; and neither could they ſue jointly, becauſe they are 
0 corporate body: therefore the remedy by indiftment is 
oper and neceſſary, and is the only remedy they can 
C 3 | have, 
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have, this being the natural and uſual proceſs in all cring 
againſt the public.— On the other hand, againſt the indig. 
ment, it was contended, that this is a new and very ſingu- 
Jar proceeding. If the words were not ſpoken againſt the 
jury in the execution of their office, they are not words 
liable to an indictment; and if they were ſpoken, whilf 
they were ſitting in the execution of their office, the judge 
was allo fitting in the execution of his office; and the 
rinciple is clear, that a judge of a court of record is not 
liable to an indictment for words ſpoken+by him fitting a 
Judge. By L. Mansfield Ch. J. As the counſel in ſup- 
rt of the indictment have not lound any precedent in the 
iſtory of England for an indictment of this kind, I am 
willing to give them time till next term to find any, What 
the counſel on the other fide have obſerved 1s very jult; 
neither party, jury, nor judge, can be put to anſwer, ci- 
villy or criminally, for words ſpoken in office, 1t the 
words ſpoken are opprobrious, or not relevant to the cile 
in hand, the court will take notice of them as a contempt, 
and examine on information. If any thing of mala mew 
is found on ſuch inquiry, it will be puniſhed ſuitebly, 
The words are extremely improper. It the party wee 


3 | not a borough- juſtice, 1 think there might be ground to 
= apply to the great ſeal to remove him from his office. But 
bs to go upon an indictment, would be ſubverſive of all idea 
1 of a conſtitution. If any precedent can be found, you 
—_ | ſnould have time to make uſe of it; otherwiſe it would be 
= | proper to quaſh the indifiment immediately. Left, 55. 
—_— Other matters relating to the very extenſive «flce of 
= this magiſtrate, may be tound under their proper heads, in 
x almolt every title of this book. 
3 » — — as SEPT =E — — — 
= | Labourers. See Servants. 
= Landlord and tenant. See Diſtreſs. 
—_—_— | | Br 
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. 4 | | HE land tax hath ſucceeded into the place of the 
4 ancient fiſteenths and ſubſidies: And the land tat 


acts are framed in many reſpetts aſter the manner of 


ancient ſublidy acts. | We 
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We meet with the payment of fiſteenths as far back as 
the ſtatute of Magna Charta; in the concluſion of which, 
the parliament grant to the king, for the conceſſions by him 
therein made, a fifteenth part of all their moveable goads. ; 

This taxation was originally ſet upon the ſeveral indi- 
viduals. Afterwards, to wit, in the eighth year of Edward 
the third, a certain ſum was rated upon every town, by 
commiſſioners appointed in the chancery for that purpoſe, 
in like manner as commiſſioners are now appointed by the 
ſeveral land tax acts for carrying the ſaid acts into execu- 
tion; which commiſſioners rated every town at the fifteenth 
part of the value thereof at that time, and their taxation 
was recorded in the exchequer : And the inhabitants rated 
themſelves proportionably for their ſeveral parts to make 
up the general ſum upon the whole townſhip, * This f 
teenth amounted in the whole to 29,000 l. or near there- 
abouts. 

But as the neceſſities of government multiplied, and the 

values of things increaſed, this fifteenth was inſufficient for 
the occaſions of the public ; and thereupon the number 
of fifteenths was augmented to two or three fiſtcenths, 
Which {till proving defetlive, another and quite different 
taxation was ſuperadded, namely the ſubjzdy ; which was 
an aid to he levied of every ſubject of his lands or goods, 
aſter the rate of 4 8. in the pound for lands, and 2 s. 8d. for 
goods. And accordingly, in the ancient ſubſidy acts, 
there is firſt a grant of ſo many fi//eenths, and then the 
grant of a ſubſidy. 
' Theſe fifteenths were certain, as hath been ſaid, from 
the time of the eigth of Edward the third; hut the ſubſidy 
was uncertain, and amounted anciently to about 70,000 l.; 
and a ſubſidy of the clergy at the ſame time (including 
the monaſteries) was 20,0001. In the 8 -Eliz. a ſubſidy 
amounted to 120,000 l. In the 40 Eliz, it was not above 
78,0001. Afterwards it fell to 70,000 l.; and by reaſon 
of a looſe and uncertain way of aſſeſſing the ſame, kept 
continually decreaſing, until the parliament found it ne- 
ceſſary to change the method of taxation, and in the time 
of the long parliament certain ſums were fixed upon the 
ſeveral counties; which courſe of taxation ſtill continues. 
2 Inſt. 77. 4 Inſt. 33. 34. Hume Hiſt. of Eng. vol. 5. 
þ- 226, 7. Gill. Excheg. ch. 14. 

The land tax acts are annual, but with little variation. 
The ſubje& matter thereof, according to the natural order 
af the buſineſs, diſtributes itſelf under the following heads: 
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J. The firſt meeting of the commiſſioners, for iſſuing 
precepts to return aſſeſſors. 

IT. The ſecond meeting: Charge to the aſſeſſort, and 
therein concerning the manner of laying the 
aſſeſſment. 

III. The third meeting: Signing the aſſeſſment, with 
warrant to collect. 

IV. Fourth meeting : The appeal, 

J. Collecting. 

VI. Collector paying to the receiver- general. 

VII. Receiver paying into the exchequer. 

VIII. Duplicates to be tranſmitted. 
IX. General penalty on officers not doing their duty, 
X. Indemnity of officers in doing their duty. 


I. The firſt meeting of the commiſſioners, for iſſuing 
| precepts to return aſſeſſors. 


No perſon ſhall be capable to act as commiſſioner in 
any county or riding at large (the counties of Meri:neth, 
Cardigan, Carmarthen, Glamorgan, Montgomery, Pembrite, 
and Monmouth excepted) unleſs he be ſeized of lands, te- 
nements, or hereditaments, being freehold, copy hold, or 
leaſehold, over and above all ground rents, incumbrances, 
and other reſervations, payable out of or in reſpett of ſuch 
leaſehold eſtates, which were taxed or did pay, in the year 
next before, in the ſame county or riding, for the value of 
100]. a year of his own eſtate. 

But this ſhall not extend to commiſſioners being inha- 
bitants of cities, boroughs, towns corporate, or cinque 
ports, or the inns of court or chancery, 

And no attorney or ſolicitor, or perſon praQiſing as 
ſuch, ſhall att as commiſſioner, without having 1001. a 
= as above. Nor ſhall any receiver-general, or col- 
ector of any aid granted to his majeſty, act as commil- 
ſioner. 

And if any commiſſioner diſabled ſhall preſume to aft, 
he ſhall forfeit 501. to him who ſhall ſue (in ſix months, 


3G. 40. 21.). 


And if there is not a ſuficient number of qualified com- 
miſſioners within any city or place for which commiſſionets 
are particulaily appointed, the commiſſioners of the county 
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oaths of ' allegiance, ſupremacy, and abjuration, which 
ſhall be adminiſtered to him by two or more commiſſioners, 
on pain of 2001. to the king. [And by 28 G. 3. c. 2. 
49. likewiſe, if required, an oath ſpecifying in writing the 
ariſh, ſituation, quantity of land, whether freehold or co- 
pyholJ, of the premiſes which entitle him to att as a com- 


miſhoner. | 


And they ſhall meet at rhe moſt uſual and common Time and placs 


places of meeting. . on or before April zo. 


At which firſt meeting, they may ſubdivide themſelves, $ubgividing. 


and the other commiſſioners not then preſent, ſo as three 
or more be appointed for each div iſion: but {hall not there- 
by reſtrain any commiſſioners from acting in any other part 
of the county. : 

And ſhall ſet down in writing, who, and what number 


of the commiſſioners {hall act in each diviſion, and ſhall 


deliver a copy thereof to the recerver-general. 

And clerks ſhall be appointed by a majority of the act- 
ing commiſſioners preſent at each relpective meeting, 
within every ſuch diviſion, 

Each reſpective meeting. ] H. 26 G. 3. K. v. Commil- 
ſioners of St. Martin in the Fields. L. Mansfeld ſaid, If 

clerks were appointed under the land tax act each time of 
meeting, there would be no end to the elections: But they 
receive their allowance under an annual warrant, and 
their appointment is at leaſt for a year. Durnf. and Eaſſ, 

1. 147. 

Which receiver-general ſhall be appointed by the king, 
or in purſuance of his directions; and ſhall have a ſalary 
allowed to him by the lords of the treaſury, not exceeding 
2d. a pound. | 

And the death or removal of a receiver-general ſhall be 
notified to two or more commiſſioners, by the commil- 
ſioners for the affairs of taxes, before the time of the firſt 

quarterly payment, 

And the receiver-general ſhall give notice under his 
band and ſeal of his appointing a deputy (which appoint- 
ment ſhall be alſo under hand and ſeal) to two or more 
ommiſſioners, in ten days after the firſt meeting, and in 
ten days after the death or removal of a deputy. | 

And the faid commiſſioners, at ſuch firſt meeting, 
et down in writing the ſums to be charged on each 
viſion, in proportion to the ſums which were aſſeſſed 


TH x * land tax act, in the fourth year of the reign 
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Note: There is ſaid to have been a hearing on Fes, 10, 
1746, before the barons of the exchequer, upon the que. 
ſtion, whether the commiſſioners of the land tax, at their 
genera] meeting for the city and liberty of Veſiminſſir, 
have power to alter the quzta's in their ſeveral Parithes, 
which was continued next day, and that the barons de- 
clared they could not depart from the 4 Y. M and the 
parliament only could redreſs the aggrieved pariſhes. And 
alſo in the caſe of K. v. St. Paul's, Covent Garden, H. 22. 
G. 3. reſpecting the county rate, it was determined that 
the proportions in which the county rate had ulually been 
aſſeſſed on the ſeveral pariſhes could not be altered. Cal. 
Caf. 158. 

But where the proportion upon any diviſion ſhall ex. 
ceed 4s. in the pound, by reaſon of the eſtates of papill 
and nonjurors having been charged double within ſuch 
diviſion, in the 4 FF. & M. (the Sum raiſed in that year 
on every diviſion governing the proportions at preſent, and 
the ſaid eſtates are not now liable to pay double, by rea 
ſon of their being in the hands of perſons who have taken 
the oaths; in ſuch caſe, two or more commiſſioners way 
certify the ſame to the barons of the exchequer, who may 
order ſo much of the proportion upon ſuch diviſion, to be 
abated, as exceeds the full ſum of 48. in the pound upon 
the eſtates therein. 

Alfo, at ſuch firſt meeting, two or more commiſſioners 
ſhall direct their ſeveral or joint precepts (A) to ſuch in- 
habitants, high conſtables, peity conflables, bailiffs, and 
other officers and miniſters, and ſuch number of them a 
they ſhall think moſt convenient, to be preſentors and 2. 
ſeſlors, requiring them to appear before the ſaid commil- 
fioners, at ſuch time and place, not exceeding eight days 
alter the date of ſuch precept, as they ſhall appoint. _ 

They ſhall alſo appoint aſſeſlors and collectors in priv- 
leged and extraparochial places. 

But no perſon in a city, borongh, or town corporate, 
ſhall be compelled to be an aſſeſſor or collector out of the 
limits thereof. 

And by the 20G. 3. c. 17. At the ſaid meeting for 
appointing aſſeſſors, the commiſſioners ſhall cauſe to 
delivered to each aſſeſſor, a printed form of an aſſeſſmelt, 
according to which they ſhall make their aſſeſſmens 
which ſhall be in this manner: 


Coun 


Land tar. 


County of N. J An Aſſeſſment made in purſuance of 
to wit. an act of parliament paſſed in the 
( year of his majeſty's reign, for grant= 


For the pariſh 


of —— 11 the : ing an aid to his majeſty by a land tax 


ſaid county. * 
F ſervice of the year 


to be raiſed in Great Britain, for the 


Names of proprietors. | Names of occupiers. | Sums aſſeſſed. 
A. B. —dää. Himſelf. — — — — 
A. 3, — . D. — — — — 
E. F —— . . mas ac, | we. 
© i G. H. — — ca: aw 
J. K. 
and — N. O. — — — — — 
L. M. 
R. S. | 
2 — —— and — — — — — 
* T. U. | 
Signed this — day of 17—. 
By us, 
: . A B- K Aſſeſſors. 


And if any perſon or perſons ſhall hold or occupy meſ- 
ſuages, lands, or tenements, belonging to different own- 
ers, the ſame ſhall be ſeparately and diſtintily rated in 
ſuch aſſeſſments, that the proportion of the land tax to be 
paid by each ſeparate owner reſpettively may be known 


and aſcertained, 


Il. The ſecond meeting: Charge to the aſſeſſors, and 
therein concerning the manner of laying the 


aſſ. ſment. 


Aſſeſſor not appearing, without lawful excuſe to be 
made out on the oath of two witneſſes; or appearing, and 
refuſing to ſerve, ſhall forfeit to the king, not more than 


51. nor lels than 408. 


The commiſſioners ſhall openly read, or cauſe to be 
read, to the aſſeſſors, the ſeveral rates, duties, and charges, 
and openly declare the effe of their charge unto them, 
and how and in what manner they ought to make their aſ- 
ſeſſments, and how to proceed in the execution of the act. 


Which hall be in the manner following; that is to ſay, 


Towards raiſing the ſums required (ſuppoſing the tax to 
be laid at 45. in the pound for that year, the charge upon 
þ1ſonal eſtates ſhall be thus; viz. All perſons having an 
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Aſſeſſment on 
perſonal eſtates. 
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On real eſtates. 


Rent charge. 


Fe- farm 1ents 
of the crown. 


i 


Land tax. 


eftate in goods, wares, merchandizes, or other chattels, a 
rlonal eſtate whatſoever, within Great Britain or without, 
longing to or in truſt for them, ſhall pay 4 s. in the pound, 

— — to the true yearly value thereof; that is to ſay, 
for every 100 l. of ſuch ready money and debts, and for every 
100 l. worth of goods, 20s. ; and after that. rate for every 
greater or leſſer quantity. Excepting and deducting there. 
out ſuch ſums as they bona fide owe, and ſuch debts as the 
commiſſioners ſhall judge deſperate ; and except ſtock upon 
lands and houſhold ſtuff, and debts and loans owing from 
his majeſty. 

Every perſon having any public ce or employment and 
their ſubſtitutes ſhall pay 48. for every 208. of their ſalaties. 
Except military officers in the army or navy. 

Every perſon having an annuity ar penſion out of the ex- 


chequer, or out of any branch of the revenug, or to be paid 


by any perſon whatſoever, ſhall pay 4s. for every 20s. ; ex- 
cept ſalaries charged upon lands which pay to the full, and 
except annuities eſpecially exempted by act of patliament, 
And except annuities paid to ſuperannuated commiſſion or 
warrant ſea officers, or to the widows of ſea officers ſlain 
in the ſervice of the crown. And except money lent, or 
advanced to the government, on the ſecurity of the att, 
And except turnpike tolls, and the ſalaries of turnpike of- 
ſicers. 

The charge upon real eſtates ſhall be as follows: That 
the entire ſum may be raiſed, all manors, meſſuages, lands 
and tenements; all quarries, mines of coal, tin and lead, 
copper; mundick, iron and other mines, iron mills, fur- 
naces, and other iron works; ſalt ſprings, and ſalt works; 
all allom mines and works; all parks, chaſes, wartens, 
woods, underwoods, coppices; all fiſhings, tithes, tolls 
annuities, and all other yearly profits; and all heredita- 
ments whatſoever—ſhall be charged with as much equality 
and indifference as poſſible, by a pound rate, to make up 
the ſeveral ſums charged by the act on each county et 
place. | 
Where manors, meſſuages, lands, tenements, titbes 
and hereditaments are encumbered with rent-charges, an- 
nuities, fee-farm rents, rent ſervice or other rents ther& 
upon reſerved or charged, the owners thereof may detain 
out of the payment of the ſame, a proportionable ſhare of 
the land tax ; provided that ſuch rent or annual payment 
amount to 208. a year or more. 

Receivers of fee-farm rents, or other chief rents due io 
the king, or to any perſon claiming by grant or purchai 


{rom 


* 


Land tax. 


ſrom him (by which are meant ſuch fee- ſarm rents only, as 
are anſwerable to the king, or have been purchaſed from the 
crown by virtue of the ſtatutes of 22 C. 2. 6 6. and 22 & 
23 C. 2. c. 24. or one of them, and which before March 
25, 1693, were not payable to any college, hoſpital, reader 
in the univerſities, or other perſon exempted) ſhall allow 
48. for every pound of the ſaid rents, and ſo proportionably 
for any greater ſum than 108. to the party paying the ſame; 
on pain of 201, to the party grieved, with full coſts. Pro- 
vided that ſuch deduction or allowance do not exceed the 
ſum aſſeſſed on the whole eſtate out of which ſuch purchaſed 
fee-farm rent iſſues. : 

But nothing herein ſhall charge any college or hall in 
Oxford or Cambridge, or the colleges of Windſor, Eaton, 
Winton or Wetminſicr, or the corporation of the governors 
of the charity for the relief of the poor widows and chil- 
dren of clergymen, or the college of Boney, or any hoſ- 
pital for or in reſpect of the ſites of the ſaid colleges, halls, 
or hoſpitals, or any of the buildings within the walls or 
limits of the ſame: Or any maſter, fellow, or ſcholar, or 
exhibitioner of any ſuch college or hall, or any reader, of- 
ficer, or maſter of the ſaid univerſities, colleges, or halls, or 
any maſters or uſhers of any ſchools; for or in reſpe& 


Wo! any ſtipends, wages, rents, profits, or exhibitions what- 


ſoever, ariſing or growing due to them in reſpect of the ſaid 
ſeveral places or employments: Or any of the lands which 
defore March 25, 1693, did belong to the ſites of any col- 
lege or hall, or to Chr:/?'s hoſpital, St. Bartholomew, Bride- 
rell, St. Thamas and Bethlehem hoſpitals in Landen and South 
wark; or any other hoſpitals or alms-houſes, in reſpe& of 
any rents, or revenues, which before March 25, 1693, 
vere payable to them, being to be received and diſburſed 
or the immediate ule and relief of the poor of the ſaid hoſ- 
ditals and alms-houſes only. 

But this ſhall not diſcharge any tenants of any houſes 
dr lands belonging to the ſaid colleges, halls, or hoſpitals, 
ims-houſes, or ſchoo!s, who by their leaſes or other con- 
atts are oblig:d to pay and diſcharge all rates, taxes, and 

poſitions. 

H. 28 G. 3. Harriſin againſt Bulceck and others. Upon 
n action of treſpaſs in the Common Pleas, it was deter- 

ned, That a houſe within the limits of an hoſpital, ap- 
ropriated to an cflicer of the hoſpital for the time being, 

not aſſeſſable to the land tax. Caf. by H. Black. 1 V. 68. 

In general, all ſuch lands, revenues, or rents belonging 
d any hoſpital or alms- houſe, or ſettled to any charitable or 

pious 


Charities ex- 
empted, 


Land tax. 
pious uſe, as were aſſeſſed in the 4 1. M. ſhall be lia. 
ble; and no other lands, revenues; or rents then belonging 
to any hoſpital, or alms-houſe, or ſettled to any chan. 
table or pious uſe, ſhall be charged, taxed, or aſſeſſed. 

And if there ſhall.be any queſtion, how far any lands or 
tenements belonging to any hoſpital or alms-houſe, not ex. 
empted by name, {hall be liable, the ſame ſhall be finally 
determi ned at the appeal. 

[But lands given to charities ſince the 4 W. & N. (hall 
not be exempted, becauſe the ſums upon the ſeveral diu. 
ſions being now charged as they were in that year, if any 
lands not then exempted, ſhould now, by being appropr. 
ated to charities, or otherwiſe become exempted, this woull 
lay a greater burden upon all the reſt. But charities then 
exempted do lay no greater burden upon the reſt now, be. 
cauſe they were not charged in the general ſum upon the 
diviſion at that time. And ſuch charities were exeimpted al 
along in the ſubſidy acts before. 

Superannuated Alſo ſuperannuated ſea- officers, and the penſions of 7 

ſea-officers, &c. widows of ſca-officers {lain in the ſervice of the crown, | 

— and of the poor knights of Viudſor, and the revenue d 
the order of the garter. 32 G. 3. c. 5. /. 105. 

sums payable And in all caſes where proviſion is made for the payment 

2 dedue- of any ſum without deduction, the ſame ſhall not be 

f chargeable with this duty, but ſhall be clear of all tas 

and charges whatſoever. id. 106. 

Poor cxerapted, No poor perſon ſhall be charged with, or liable to the 
ound rate, whole lands, tenements, or hereditaments ate 
not of the full yearly value of 20s. in the whole. 
1 The commiſſioners ſhall aſſeſs the aſſeſſors. 
Jo what e And all places, conſtablewicks, diviſions, and alla. 
divifions perſons ments, ſhall be aſſeſſed in ſuch county, hundred, raps 
tall be aileiſed. wapentake, conſtablewick, diviſion, place, or allotment, u 
they have been uſually aſſeſſed in. 
Every perſon, whether he hath a certain place of ff. 
dence or not, ſhall be rated for his perſonal eſtate at tir 
lace where he is reſident at the time of the execution d 
the act: And if he is out of the realm at the time of tit 
 alſeſſment, he ſhall be rated at the place where he was li 
abiding in the realm. | 
H. 7 G. Purrett and Weeks. At Taunton aſſizes, befor 

Price, baron of the exchequer. The plaintiff was an c, 

ciſeman, and lived in the county of Devon, and execul 

his office in ſeveral pariſhes in that county, and alſo n! 

pariſh that extended into Somerſetſhire, And the commi 

fioners of that county, apprehending they had a gy” 
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Land tar. 47 
wer with the commiſſioners of Devon to tax him for 

his ſalary, on account that he executed his office in their 

county, they tax him accordingly, and for want of pay- 

ment diſtrain. For which, treſpaſs was brought; and ruled, 

that it well lay; for though he rides about to the publick 

houſes in that county, yet he muſt be ſaid to keep his 

office in the town where he lives and hath his books, and 

there he was only taxable. Sr. 417. 

And every houſeholder ſhall, on demand of the aſſeſſors, 
ive an account of the names and qualities of ſuch perſons 
as ſhall ſojourn and ladge in their houſes; on pain of 51. to 
be recovered as the other penalties. 
In a city or town corporate, perſons having their houſe in 

, one pariſh or ward, and goods in another, thall be aſſeſſed 

or the whole where they inhabit. 

1 But if a perſon hath goods in any other county than where 
he is reſident, or had his laſt reſidenge; he may be aſſeſſed 
for ſuch goods in the county where they are, 

Members of parliament ſhall be aſſeſſed for their perſonal 
eſlate, at their manſhon houſes, or places where they moſt 
uſually reſide during the interval of parliament. 

Officers (hall pay for the profits of their offices or employ- 
ments, where the office is executed; and not where the 

Salary is payable: but all other penſians, ſtipends, and an- 
nuities {not charged upon lands) ſhall be aſſeſſed where they 
are payable. | 

Officers in the receipt of the exchequer, and other pub- 
lick offices, ſhall, on requeſt of the aſſeſſors, deliver gratis 
true liſts or accounts of all penſions, annuities, ſtipends, or 
other annual payments, and all fees, ſalaries, and other al- 
lowances; and if the tax thereupon ſhall not be afterwards 
paid, it ſhall be ſtopped in ſuch offices, and an account 
thereof ſhall be given to the collectors. 

And deputies in office ſhall pay for their principals. 
| [ By the 32 G. 2. c. 33. relating to the duty upon offices, 
It is provided, that in all future aſſeſſments to the land tax, 

Joch officers ſhall not be aſſeſſed at an higher rate to the 

and tax, than they were in the year 1758. | 

If a perſon, having two places of reſidence or otherwiſe, 

all be doubly charged tor any perſonal eſtate, office, or other- 

viſe; then on certificate of two commiſſioners for the place 
pf his laſt perſonal reſidence, under hand and ſeal, of the 

n charged upon him there, and on oath made of ſuch 

ertificate before a juſtice of the place where the certificate 


all be made, the perſon ſo doubly charged ſhall be diſ- 
barged elſewhere. 
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If any perſon who ought to be taxed ſor his perſona 
eſtate, ſhall, by changing his place of reſidence, or by ny 
other fraud or covin, eſcape from the taxation, and the ſame 
be proved before two commiſſioners or one juſtice when 
ſuch perſon reſideth, within one year after ſuch tax made, 
he ſhall pay treþle, to be Jevied on his lands and goods, on 
certificate there made into the exchequer by ſuch juſlice 
or commiſſioners, 

Every perſon ſhall be aſſeſſed for. lands where they lie, 
and not elſewhere. 

And ſuch tax ſhall be paid by the tenant, who ſhall de. 
duct it out of his rent: and if any difference ſhall ariſe he. 
tween landlord and tenant, the commiſſioners, or two 
them, ſhall ſettle the ſame. 

But contracts between landlord and tenant, or other per. 
ſeons, about paying taxes, ſhall not be avoided thereby. 
2 88 The tax on foreign miniſters“ houſes ſhall be paid by the 

; landlord, * 
Papitts and non- Every papiſt, or reputed papiſt, being 18 years of age, 
Jurors. f 
and upwards, who ſhall not have taken the oaths of alle. 
giance and ſupremacy, 1 W. c. 8. ſhall pay double; unle 
he take the ſaid oaths, before two commiſſioners in ten day 
after the firſt meeting. 

Allo every perſon (whether papiſt or not) being 18 year 
old and upwards, and not having taken the ſaid oaths, and 
upon ſummons under hand and ſeal of two commiſſioner, 
refuſing to take them, or neglecting to appear, ſhall pay 
double in ike manner. 

Quakers. But quakers refuſing to take the oaths, ſhall not pq 
double, if they ſhall make and ſubſcribe the declaration of 
fidelity in the act of 1 V. c. 18. 
Appolnting a And at and after the charge given, the commiſſioners 
time to bring in ſhall take care, that warrants be iſſued forth, and direded 
their ajlclſ= to two at leaſt of the moſt able and ſufficient inhabitants 
N.ents. oe * # | 
appointing and requiring them to be aſſeſſors (B); and 
{hall alſo therein appoint a day and place for the ſaid afſel 
ors to appear before them, and to bring in their aſlelſmeni 
in writing. 
Ast ment to be And the ſaid aſſeſſors ſhall make three duplicates of tit 
purup on the aſſeſſments; and ſhall (at leaſt 14 days before delivering 
Pang Fe 3-09 the aſſeſſments to the commiſſioners) cauſe one of the fa 
to be made. duplicates, or a fair copy thereof, to be put up upon the 
door of the church or chapel; or if it be for an cap. 
rochial or other place where there is no church or che 
then on the door of the church or chapel next adjong 


20 G. 3. c. 17. 
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. The third meeting: Signing the aſſeſſment, with 


"warrant to collect. 


| The aſſeſſor, after he is appointed, neglecting or refu- 
= fing to ſerve, or not appearing at ſuch third meeting, 
| without lawful excuſe, to be proved on oath of two wit- 
neſſes, or not performing his duty, ſhall forfeit to the king 
any ſum not exceeding 401. to be levied as the rates, and 
charged to the receiver-general. 

At ſuch third meeting, the aſſeſſors ſhall deliver three 
duplicates of the aſſeſſment in writing, ſigned by them, to 
the commiſſioners. 20 G. 3. c. 17. 

And ſhall then alſo return the names of two or more 
able and ſufficient perſons, living within the places where 
they ſhall be chargeable reſpectively to be collectors; for 
whom the pariſh or place ſhall be anſwerable. 

Which collectors ſhall, if required, give ſecurity to three 
commiſſioners, equal to the amount of the whole rate on 
the. reſpettive diſtrièts, for paying to the receiver-general 
ſuch money as ſhall come to their hands; on failure where- 
of, they may appoint two or more perſons who ſhall give 
ſuch ſecurity : if none are able or willing, then the as 
firſt named ſhall land. 

Then three or more commiſſioners ſhall ſign and ſeal the 
ſaid three duplicates, and -deliver one of them to the col- 
leQtors (whom they ſhall nominate and appoint) with war- 
rant to the ſaid collettor to collect the ſame. (C). 

And they ſhall at the ſame time pive notice to the col- 
lectors, at what time and place appeals may be heard and 
determined; which ſhall be at leaſt 30 days from the time 
of ſigning and ſealing and delivering the duplicate to the 
collectors, | 


IV. Fourth meeting: The appeal. 


Every colleQor ſhall, within ten days after the receipt 
of the duplicates, cauſe publick notice to be given in every 
pariſn church or chapel within his diſtritt, immediately 
after divine ſervice on the Lord's day, (if any ſuch divine 
ſervice ſhall be performed therein within that time,) of the 
ume and place fo appointed by, the commiſſioners for 
hearing and determining appeals: And ſhall alſo, on the 
lame day, cauſe the like notices to be fixed in writing on 
the door of ſuch church or chapel. 

And the collector ſhall permit the duplicates to be in- 
ſpeQted, at all ſeaſonable times of the day, without fee. 

Vor. III. D : Every 


Penalty on the 
aff: for not ap- 


pearing, 


Duplicates to be 
delivered in. 


Collectors 
am s to be re- 
turned. 


Signing the du- 
plicates, 


Appointing the 
appeal day. 


Notice of the 
appeal day to be 
given in the 
church, &. 


Duplicates m 
be inf. Qed. * 
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Appellant to 
give notice in 
writing, 


Commiſſioner 
intereſted to 
withdraw, 


Relief in cafe of 
overcharge, 


Appeal deter. 
mined, una. 


Particular ap- 
peal with re- 
ſpect to parlia- 
mentary voters, 


ÞPemand, 


Land tar, 


Every perſon intending to appeal, ſhall give notice there. 
of in writing to one or more aſſeſſors that they may attend, 
if they think fit, to juſtify the aſſeſſment. 

And in caſe of any controverly in apportioning the af. 
ſeſſments, which concerns any commiſſioner, ſuch com. 
miſſioner concerned therein in his own right, or in right of 
any other for whom he ſhall act as ſteward, agent, attor. 
ney, or ſolicitor, ſhall have no voice, but ſhall withdraw 
until it be determined; on pain of any ſum not exceeding 
201. to be levied and paid as the other fines. x 

And where it appears by proof upon oath, that lands 
are overcharged by the pound rate, the commiſſioners at 
the appeal may make abatement, and cauſe the ſum abated 
to be re- aſſeſſed upon the whole hundred, lathe, wapentake, 
or other diviſion where the overcharges happen, although 
the pound rate of 48. in the pound be thereby exceeded; ot 
upon any perſon therein undercharged: ſo that the whole 
ſum charged on ſuch diviſion be fully anſwered. 

And appeals once heard and determined on the apped 
day ſhall be final, without any farther appeal upon any 
pretence whatſoever; and without further trouble or ſuit 
in law, either in the king's bench or any other court. 

[It the name of the owner of any meſſuage, land, or 
tenement, intitled to vote for a knight of the ſhire, (hal 
not appear to be inſerted in the aſſeſſment, he may, on 

iving notice in writing to one of the aſſeſſors, appeal to the 
0 commiſſioners; who ſhall amend the aſſeſſment as they 
ſhall ſee cauſe. And if any perſon (hall think himfelt 
aggrieved by the determination of the commiſſioners, he 
may appeal to the juſtices at the next ſeſſions, giving ten 
days notice thereof to one of the commiſſioners who ſigned 
the duplicate, and to one of the aſſeſſors of the place when 
the eſtate lies: and the ſeſſions may award coſts to eithe! 
of the parties, and by their order or warrant levy the lane 
by diſtreſs. And the commiſſioners ſhall cauſe one of tle 
duplicates ſo amended to be returned to the aſſeſſors, to ie 
by them delivered to the high conſtable, and by him to the 
clerk of the peace, to be had recourſe to in his poſſeſſion 
in caſes of election of knights of the ſhire, 20 C. 3. 


6. 17.4 
F. Collecting. 


The collectors ſhall make demand of the parties then. 
ſelves if they can be found, or elſe at the place of their lf 


abode, or upon the premiſes charged. a 


C 


Land tax. 


And if any perſon ſhall refuſe or neglect to pay to the Difref. 
collector on demand, he may levy the ſame by diſtreſs and 
ale of the goods of the perſon fo neglecting or refuling : 

D. E. F. 

f And os any refuſal, neglect, or reſiſtance ſhall be 
made, he may (calling the conſtable to his aſſiſtance) break 
open in the day time any houſe, and by warrant of two 
commiſſioners any cheſt, trunk, box, or other thing, where 
any ſuch goods are: 

Or he may diſtrain upon the meſſuages, lands, tene- 
ments, and premiſſes; and the diſtreſs ſo taken, may keep 
for four days, at-the charges of the owner ; and if not paid 
in four days, then the diſtreſs ſhall be appraiſed by two in- 
habitants or other ſufficient perſons, and ſold by the collec- 
tor, returning the overplus immediately (if any be) over 
and above the tax, and charge of taking and keeping the 
diſtreſs. 

And if any difference ſhall ariſe upon taking the diſtreſs, 
the ſame ſhall be determined and ended by two commil- ' 
ſioners. 

And whereas doubts have ariſen touching the authority 
of collectors to diſtrain for nonpayment of the land- tax, 
under the warrants uſually granted by commiſſioners at the 
time of their appointments, It is enacted, that if any perſon 
ſhall refuſe or neglect to pay any ſum whereat he is aſ- 
ſeſſed, upon demand by the colleQor, according to the pre- 
cept to him delivered by the commiſſioners ; ſuch collector 
ay levy the ſum aſſeſſed, by diſtreſs and ſale of the goods 
and chattels of ſuch perſon, or diſtrain upon the meſſuages, 
lands, tenements, and premiſſes ſo charged, without any 
urther authority from the commiſſioners for that purpoſe. 
28 G. 3. c. 2. /. 17. SIE. 

n che caſe of the India Company and Skinner, T. 7 1. 
be defendant pleaded the general iſſue; and upon evi- 
cc it was objected, that the warrant was to break open 
n caſe of oppoſition; and this warrant was granted be- 
ore any default ; which ought not to be, no more than a 
arrant to diſtrain for poor rates before demand made; 
or the firſt ought only to be a confirmation of the aſſeſſ- 
Went, and afterwards upon refuſal a new warrant is to be 
hade for diſtreſs. And Holt Ch. J. ſaid, that ſtrictly it 
as ſo; but the practice having been, in this caſe of taxes, 


o grant ſuch a conditional warrant to diſtrain, communis 


rar facit jus. Caſes of S. 250. 
| However it is ſafer not to leave the non-feaſance of the 
arty to the judgment of the officers; but firſt to iſſue war- 
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Collector to pay 
to the receiver. 


Land tax. 


rants empowering them to collect, as the aQ direfteth; 
and then on proof of their refuſal, after ſummoning the 
party, grant a warrant to diſtrain. ] 

If any perſon ſhall refuſe or neglett to pay for ten day 
after demand, or ſhall convey his goods ſo that diſttes 
cannot be made, he ſhall be committed (unleſs he i; ; 
peer) by warrant of two commiſſioners to the common 


-gaol, until payment of the money aſſeſſed, and of the 


charges for bringing in the ſame. ' 
Arrears may be levied by the preſent commiſſioners, in 


the ſame manner as the preſent tax. 

And where lands or houſes are unoccupied, and no di. 
treſs can be found thereon, the collectors for the time he. 
ing may diſtrain at any time after; and fhall diſtribute the 
money to thoſe who contributed to make it up. 

And at the expiration of the reſpettive times preſcribed 
for the full payment of the, ſaid quarterly aſſeſſment, 
any two commiſſioners within their diviſion ſhall call be- 
fore them the collectors within each reſpeQive diviſion, pi 
riſh, or place, and examine them upon oath, and aſſure 
themſelves of the full payment of the ſums charged upon 
ſuch diviſion, pariſh, or place, and of the due return of the 
ſame to the receiver-general, and by him into the exche- 
quer, to the end there may be no failure in the payment of 
any part of ſuch aſſeſſment. And in caſe of failure in the 
premiſſes, the ſaid commiſſioners are to cauſe the ſame to 
be forthwith levied and paid according to the true intent 
and meaning of this act. 28 G. 3. c. 2. /. 22. 

Where woodlands are aſſeſſed, and no diſtreſs can be had, 
the collector or conſtable, by warrant of two commil- 
ſioners, at ſeaſonable times of the year, may cut and fel 
wood (except timber trees) to pay the tax. | 

If the tax upon any tithes, tolls, profit of markets, ſin 
or fiſheries, or any other annual profits, not diſtrainabk, 
ſnall not be paid in ſix days after demand, the collettol 
conſtable, or other officer, by warrant of two commil 
ſioners, may ſeize and ſell ſo much thereof, whereioevt! 
found, as ſhall be ſufficient to pay the tax and charges 0 


caſioned by non-payment, 


VI. Collector paying to the receiver. general. 


The colleftor ſhall pay the money received to the it 
ceiver-general or his deputy, quarterly; on or before 4 
24, Sept. 29, Dec. 25, and March 25, at ſuch time 3 
place as two commiſhoners {hall appoint ; ſo as the * 
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ſums due be anſwered by the reſpeAive uarterly pay days; 
and fo as the collector ſhall not be obliged to travel above 
ten miles from his uſual place of abode: | ' 

And if the receiver-general ſhall wilfully neglect to aty Receiver neg- 
tend at the time and place appointed, he ſhall forfeit 1001, — „ 
half to the king, and half to him who ſhall ſue. 

The receiver- general, or his deputy, ſhall give a receipt To give receipts. 

alis. 
g And at every time and place appointed by the commiſ- Regions ” — 
ſioners for the collectors to pay the money to the receiver- ney — 
general, he ſhall deliver a liſt of the money received by | 
him, to ſuch perſon as two or more commiſſioners ſhall 

under their hands appoint ; on pain of forfeiting a ſum not 

exceeding 20 l. to be paid into the exchequer, as the fines 

on aſſeſſors and collectors. 

And the collectors ſhall have 3d. in the pound, for col- Collector to 
letting and giving receipts, which they may detain out of — 
the laſt payment. | 

If the colleftor ſhall keep in his hands any part of the ColleQor mak- 
money by him colletted, longer than the time limited, or 8 default, 
ſhall pay any part of it to any other perſon than to the re- 
ceiver-general, or his deputy, he ſhall forfeit | not exceed- 
ing 7 l. nor leſs than 51. to be levied by diſlreſs. 28 G. 3. 

c. 2. /. 85. 

And if any collector ſhall refuſe or neglect to pay any 
ſum by him received, or ſhall detain in his hands any mo- 
ney by him received, and not pay the ſame as the act di- 
retts, two commiſſioners may impriſon him, or may ſeize 
his eſtate as well ſrec hold as copy hold, and all other eſtates, 
both real and perſonal, to him belonging, or which ſhall 
come to his heirs, executors, or adminiſtrators. Which 
lad commiſſioners may appoint a general meeting of the 
commiſſioners, and ſhall give public potice thereof at leaſt 
ſix days before: And the commiſhoners at ſuch general 
meeting may ſell ſuch eſtates, or any part thereof, for pay- 
ment, 

And the commiſſioners at any general meeting may ſum- 
mon collectors, who have fraudulently converted land tax 
money to their own uſe, and cauſe them to pay the ſame, 
to make up the deficiency, if there is any in that place; 
and if there is no deficiency, then to diſcharge ſo much of 
the proportion charged on ſuch place, as that money doth 
amount to: And it ſuch collector ſhall neglect or refuſe ſo 
to pay, the commiſſioners may impriſon him, and ſeize and 
gell his eſtate for payment. 
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And perſons diſtraining upon collectors, may keep in 
their hands ſo much charges for making and keeping, « 
otherwiſe relating to the diſtreſs, as two commiſſioner, 
who ordered the diſtreſs, ſhall judge reaſonable, 

And in caſe of failure in payment, the receiver. genen 

ſhall certify the ſame into the exchequer; and the place or 
perſons negletting ſhall be liable to proceſs. 
If the full proportion upon any diviſion ſhall not be fully 
aſſeſſed, levied, and paid; or if any ſhare thereof ſhall be 
aſſeſſed upon any perſon not able to pay, or upon any 
empty or void houſe or land, where it cannot be collected 
or levied; or, if through wilfulneſs, negle&, miſtake, or 
accident, the aſſeſſment ſhall not be — to the receiver. 
general or his deputy ; the ſame ſhall be reaſſeſſed upon 
{uch diviſion. 

If the receiver-general ſhall return any perſons in arrear 
who have paid, he ſhall forfeit treble damages to the part, 
and double the ſum unjuſtly certified, to the king. | 

And no receiver ſhall return any place in arrear, after 
ſtwo years, 28 G. 3. c. 2-/. 115. ] but the ſame ſhall be a 
debt on him and his ſecurities, 


VII. Receiver to pay into the exchequer. 


No receiver-general, or any of his agents, ſhall maintain 
an action againſt the hundred, on account of being robbed 
in carrying the money; unleſs they be together in com- 
pany, and in number three at the leaſt. 

And the recciver-general, within 20 days after the tre- 
ceipt, ſhall pay the money into the exchequer. 

Which if he ſhall pay otherwiſe than into the exchequer, 
or not within.the time limited; he ſhall forfeit 500 J. 60 
him who ſhall ſue, 


VIIL Duplicates to be tranſmitted. (G.) 


The commiſſioners on or before Aug. 8, or in 20 days 
after (all appeals being firſt determined), ſhall cauſe to be 
delivered to the receiver-general or his deputy a ſchedule 
or duplicate in parchment under their hands and ſeals 
containing the whole ſum aſſeſſed upon each pariſh or place, 
and alſo the chriſtian names and ſurnames of the reſpective 
alſeſſors and collectors; and ſhall tranſmit a like ſchedule 


vr duplicate into the king's remembrancer's office in tho 
| exchequerj 


Land tar. 


exchequer; for which the remembrancer, or hi deputy, 
ſhall give a receipt gralis, on pain of 1o1. a 

And in the ſchedules to be tranſmitted into the King's re- 
membrancer's office, the commiſſioners ſhall diſtinguith and 
ſet down the groſs ſum charged in any diviſion for double 
taxes, that it may be known how much the double taxes 
amount to in ſuch diviſion, 

And by the 18 G. 2. c. 18. which requires that no 
perſon ſhall vote in the election of a knight of a ſhire, 
for any lands which have not been aſſeſſed to the land tax 
for 12 calendar months next before, it is enacted, That 
the commiſſioners or three of thera ſhall ſign and ſeal a du- 
plicate of the copies of the aſſeſſments to be delivered to them 
by the aſſeſſors, after all appeals determined, and cauſe the 
ſame to be delivered to the clerk of the peace, to be kept 
amongſt the records, and inſpetted by any perſon without 
fee. 

All 'which being done, the commiſſioners clerks, for 
their trouble in writing the aſſeſſments, duplicates, and 
copics, and all warrants, orders, and inſtructions relating 
thereunto, ſhall have 13d. in the pound, to be paid by the 
receiver-general, according to the warrant of two commil- 
ſioners. 

And on the death or removal of the commiſſioners 
clerks, into whoſe cuſtody the duplicates of the ſeveral 
books of aſſeſſments, minute books, and other books and 
papers relating to the land tax have been delivered; ſuch 
clerks ſo removed, or the executors or adminiſtrators of 
ſuch clerk dying, ſhall, within one calendar month after 


notice in writing ſigned by 3 or more commiſſioners, or a. 


true copy thereof given or left at the uſual place of abode 
of ſuch perſon or perſons, deliver up all ſuch books and 
papers to ſuch perſon as the ſaid commiſſioners {hall by 
ſuch notice appoint ; on pain of 50 l. with full coſts ; half 
to the receiver-general in aid of the land tax, and half to 


him who ſhall ſue. 


IX. General penalty on officers net doing their duty. 


If any aſſeſſor, collector, or other perſon, ſhall wilfully 
neglett or refuſe to perform his duty, or ſhall be guilty of 
fraud or abuſe, three or more commiſſioners may tine him, 
not exceeding 40 l.; which ſhall not be taken off, but by 
4 majority of the commiſſioners who impoſed it. To be 
levied by warrant of the ſaid commiſſioners, by diſtreſs and 
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Land tax. 


Male; in default of diſtreſs (if not a peer) to be committed 
to priſon by two commiſſioners till payment. 

And all fines ſhall be paid to the receiver-general, and 
paid by him into the exchequer, and ſhall be inſerted in the 
duplicates to be tranſmitted into the office of the king's re- 
membrancer. 


Other penalties are annexed to the ſeveral offences. 


X. Indemnity of officers in doing their duty. 


No commiſſioner, aſſeſſor, or collector ſhall be liable to 
any other penalties than thoſe inflicted by the act. 

And perlons ſued for any thing done in the execution 
hereof, may plead the general iſſue, and have treble colls, 


Nete; The buſineſs of the commiſſioners of the land tax, 
in relation to the duties upon the perquiſites of offices, is 


treated of under the title Office ; and in relation to the duties 


upon houſes and windows, the ſame is treated of under the 


title Houſes. - 


A. Precept to the high conſtable to return aſſeſſors, 


| To Jahn Brwneſs, gentleman, high con- 
Weſtmorland. & ſtable of the Eaſt Ward within the ſaid 
- county. 


W E the commiſſioners of the land tax for the ſaid. county, 

whoſe names are hereunto ſet, and ſeals affixed, de 
hereby require you forthwith upon the receipt heresf, Is iſſue out 
your warrants to all the petty conflables within your ſaid 
<9" in the form or ts the ect hereunder following ; that is 
to ſay, 

Weſtmorland, To the conſtable of —— 

Eaſt Ward. ; 


NR” virtue of a precept from the commiſſioners of the land 

tax for the ſaid county t9 me diretled, you are hereby 
required forthwith to give notice ts the laſt collectort of the 
ſaid duty within your conflablewick, that they and every of them 
do per ſonally appear before the ſaid commiſſioners at in 
in the ſaid county, on the — day of —* 
at the haur 7 in the forenoon of the ſame day, in order li 


be appointed afſiffors of the ſaid duty for this preſent yen» 
and at the ſame time to receive their charge, how and in hat 
manner 


Land tar. 


manner to make their aſſeſſments, and otherwiſe how to proceed 
| in the execution of their ſuid office. And be you then there, to 
certify what you ſhall have done in the execution hereof. Here- 
in fail you not. Given under my hand the day 4 
in the year of our Lord ——— 


Jobn Bowneſs, high con/lable. 
Ard this you the ſaid high conſlable are in no wiſe to omit, 
en the peril that ſhall enſue thereof. Given under our hands 
and ſeals the —— day of | in the year of our Lird — 


B. Appointment of aſſeſſors of the land tax, with 
their charge. 


Weſlmorland. Y virtue of an ac for granting an aid 

to his majeſly by a land tax, at four fhil- 
lings in the pound, for the ſervice of this preſent year, Me the 
commiſſ,oners of the ſaid duty for the county aforeſaid ds hereby 
nominate and appoint to be aſſeſſors of the ſaid duty, 
within the tawnſhip of — in the ccunty aforeſaid. And 
we do hereby require you the ſaid aſſeſſors, io make your aſſeſſment 
for the ſame, according to the preportions of the luft uffeſſ< 
ment for the faid duty within your ſaid truwnſhip. And of 
your ſuid aſſiſſinent you are to make out two duplicates in turi- 
ting, and fign the fame with your names; and the ſame, trge- 
ther with the names of tw or mare able and ſufficient inhabit- 
ants to be celleflors, you are to deliver unto us at in 
ii the county aforeſatd, on —— the day of — 
a! the hour of —— in the forenoon of the ſame day. And 
you are to give natice ts the ſaid perſens t be by you returned far 
collectors. that they alſo do appear at the ſame time and pl ice, 
lo receive their appointment and charge. Given under our 


_ and ſeals, the day of ——— in the year of out 
4 — 


* 
C. Appointment and charge of the collectors of the 
land tax, with warrant to collect. 


Weſtmorland, WE the commiſſimers of the land tax for 
the faid county, whoſe names are here- 

unto ſet, and ſenls affixed, do hereby nominate and appeint 
prom it be clleflors of the land tax for the taunſtip e 
e faid county, for this preſent year ; and ds hereby 
emp. er them ie lemand, colleft, und receive the fame. And 
yu tle fuid col cclars are hereby required, within ten days 
Mer your receipt heresf, to cauſe pubuck nalice ta be given ra 
the 


the church er chapel immediately after divine ſervice an the 
Lord's day, and to cauſe the like notice in writing to be affixed 
on the door of ſuch church or chapel, that all appeals again 
' the aſſeſſment for the ſame, will be finally heard and deter. 
mined by the aid commiſſroners, at in in the ſaid 
county, on the day of now next enſuing. And if 
after the time of ſuch determination, any perſon ſhall refuſe ir 
neglect to pay the ſame upon demand, you are hereby required is 
levy the ſame by diſireſs and ſale, or forthwith to give nic 
unte us thereof, that ſuch further proceedings may be had there. 
in, as to the law doth appertain. And the ſame, when cu 
lected, you are hereby required to pay unto the recerver-generdl 
or his deputy, at the times and places hereafter following, 
that 1s to ſay, deduFling out of the laſt payment theref zi 
for every pound by you collected, for your trouble in collefling 
and giving receipts. Given under our hands and ſeals, th 


day of in the year of our Lord 


D. Complaint to the commiſſioners on the land tax 
not paid. 


Weſtmorland. A C. and B. C. collectors of the land 

* tax for the diviſion of in the 
ſaid county, complain to us, two of the commuſſioners of the land 
tax for the ſaid county, that A. O. of in the ſad 
county, yeoman, refuſeth (after demand by the ſaid collettin 
duly made) to pay his rate or aſſeſſment to the land tax it 
the faid diviſion : And thereupan they pray that juſtice may lt 


done. 


Before us 7 i 
. B. C. 
F. G. 


E. Summons thereupon. 
To A. O. off 


yeaman. 


in the ſaid county, 


Weſtmorland. 


E whziſe names are hereunto ſet and ſeals affixed, tw 
of the commiſſioners of the land tax for the ſaid cu 
for this preſent year, do hereby ſunimon you perſonally 10%: 
pear before us at the Ha, of in NE in the jait 
county on the day , at the haur of ——" 
the non of the ſame diy, i ſhew cauſe why yu V faſt 


7 1 40 


to pay your proportion of the rate or aſſeſſment lau 


tt 


Land tar. 


tax within the diviſion of —— in the ſaid county. Gizen 
under our hands and ſeals the day of in the year of 
our Lord 


F. Diſtreſs. 


To A. C. & B. C. collefors of the land 
Weſtmorland. tax for the diviſion of in the ſaid 


county. 


WW HEREAS in and by a rate and aſſeſſment made 
and figned according to the flatute in that caſe made, 
A. O. if —— in the ſaid county, yeoman, is rated and af- 
ſeſſed towards the land tax in the ſaid diviſion for this preſent 
year the ſum of And whereas it duly appears ts us, two 
of the commiſſioners of the land tax for the ſaid county, that 
the ſaid ſum of hath been lawfully demanded of the faid 
A. O. and that the ſaid A. O. hath refuſcd and dith refuſe 
to pay the ſame ; and whereas the ſaid A. O. having appeared 
before us in purſuance of our ſummons for that purpaſe, hath 
1:t ſhewed to us any ſufficient cauſe why the ſame ſhould not be 
paid: [Or, And whereas it hath been duly proved to us, that 
the ſaid A. O. hath been duly ſummoned. to appear before us 
the ſaid commiſſioners, to ſhew cauſe why the ſame ſhould not be 
paid, but he the ſaid A. O. hath neg/e#ed to appear according 
to 2 ſummons, and hath not ſbetued to us any ſufficient cauſe 
why the ſame ſhould nat be paid :] Theſe are therefore to require 
you forthwith to make diſtreſs of the goods and chuttelt of him 
the ſaid A. O. and if within the ſpace of four days next after 
ſuch aiireſs by you taken, the ſaid ſum, together with the charges 
of keeping the faid diſtreſs, ſhall not be paid, that then you do 
cauſe the ſaid diſireſi to be appraiſed by two inhabitants or «ther 
Jufficient perſons, and to ſell the ſame, returning to him the ſaid 
A. O. the overplus, the charges of taking and keeping the ſaid 
di/lreſs being firſt deductel. 


G. Form of the duplicates to be tranſmitted to the 
receiver-general, and into the exchequer. 


Weſtmorland. A SCH E D ULE, containing the whele 
bY: | ſum aſſſſed upon each pariſh or place, 
within the Eaſt Ward of the ſaid county, for and towards 
— ud granted to his majeſly by a land tax to be raiſed in Great 
ritain, for the /ervice of the year one thouſand even hundred 
end ſeventy-five, and alſo the chriſtian names and ſurnames of 
the 
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What is grand 
larceny. 


— 


Land far. 


the reſpettve aſſeſſors and collectors; made by us whoſe names 
are hereunto ſet and ſeals affixed, commiſſioners of the land tax 


for the ſaid county, this 


„ in the year 


day of 


aforeſuid. 
0 1 
rton — 19 
Aſſeſſors A- B. 
.. a 
Collectors E. F. 
16. H. 
Raiſbeck — 3414 
L. K. 
Aſſeſſors L. X. 
, N. O 
5 I 8 7 
Collector P. Q. and ba; 


Larceny. 


ARCENY comes from latracinium, latrociny ; and 
by contraction, or rather abuſe, larceny. 3 ln 


107. 
I. Of grand larceny in general. 
II. Of petit larceny. 

II. Larceny from the perſon, 


IV. Larceny from the houſe. 
V. Larceny in a booth or tent. 


VI. Larceny on a navigable river, 
VII. Other larcenies. 
VIII. Receiving ftolen goods. | 
IX. Offering goods ſuſpefed to be flolen, to be pawnet 
or ſold. 
X. Advertiſing or receiving à reward for helping t 
' folen goods. 
XI. Charges of proſecution and conviction how to le 
paid. 


I. Of grand larceny in general. 


Grand larceny is a felonious and fraudulent taking, ans 
carrying away, by any perſon, of the mere perſonal g1u 
another, abus the value of 12d, 1 Haw. 89, who 
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Felanious and fraudulent) Felony is always accompanied 
with an evil intention, and therefore ſhall not be imputed 
to a mere miſtake or miſanimadverſion ; as where perſons 
break open a door, in order to execute a warrant, which 
will not juſtify ſuch a proceeding; for in ſuch caſe there is 
no felonious intention. 1 Har. 65. : 

For it is the mind that makes the taking of another's The mind ma- 
goods to be felony, or a bare treſspaſs only; but becauſe the _— oy or 
variety of circumſtances is ſo great, and the complication 99 
thereof ſo mingled, that it is impoſſible to preſcribe all the 
circumſtances evidencing a felonious intent, or the con- 
trary; the ſame muſt be left to the due and attentive con- 
ſideration of the judge and jury, wherein the beſt rule is, 
in doubtful matters rather to incline to acquittal than 
conviction. Only in general it may be obſerved, that the 
ordinary diſcovery of a felonious intent is, if the party doth 
it ſecretly, or being charged with the goods denies it. 

1 H. H. 509. 

But nevertheleſs, doing it openly and avowedly doth — awdy & 
not excuſe from felony. So where a man came to 
Smithfield market to fell a horſe, and a jockey coming 
thither to buy a horſe, the owner delivered his horſe to 
the jockey to ride up and down the market to try his paces, 
but inſtead of that, the jockey rode away with the horſe, 
this was adjudged felony. Kel. 82. 

So where a perſon came into a ſempſtreſs's ſhop, and 
cheapened goods, and ran away with the goods out of the 
ſhop, openly, in her ſight, this was adjudged to be felony. 

Kaym. 276. ; | 

So where a man comes into a houle, by colour of a writ 
of execution, and carries away the goods; or ſues out a 
replevin Fo get another man's horſe, and then runs away 
with him; this is felony under colour of law. 2 Ventr. 

94. Kel. 83. | 

And in Parr's caſe at the Old Bal ey in 1787, it was 
determined ; That obtaining and indorſing a dividend 
warrant at the Bank in the name of the ſto k-holder, is 
* perlonating a proprietor, and thereby endeavouring to 
receive the dividend,” although no attempt whatever 13 
made to receive the money at the pay office. Leach's Cr. 

Law, 341. 

Taking) All felony includes treſpaſs ; and every indift- peſooy includes 
ment muſt have the words felontouſly tack, as well as carried treſpaſs. 
away : irom whence it follows, that if the party be guilty 
of no treſpaſs in tak ing the goods, he cannot be guiliy of 
telony in carrying them away. 1 Haw. 89. 
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Where poſſeſſon And from this ground it hath been holden, that one 
9 e, Who finds the goods which I have loſt, and converts them 
it is not 12 to his own uſe with intent to ſteal them, is no felon; 
nious taking. and a forliori therefore it muſt follow, that one who has 
the actual poſſeſſion of my goods by my delivery, for a 
ſpecial purpoſe, as a carrier who receives them, in order to 
carry them to a certain place; or a taylor who has them 
in order to make me a ſuit of clothes; or a friend who is 
entruſted with them to keep them for my uſe,—cannot be 
ſaid to_ſteal them, by embezzling of them afterwards, 
id. 

But yet it hath been reſolved, that if a carrier open a 
pack, and take out part of the goods;.or a weaver who 
has received filk to work, or a miller who has corn to 
grind, take out part thereof, with intent to ſteal it, it is 
telony. 1 Haw. go. 

So where a man's goods are in ſuch a place, where or- 
dinarily they are or may be lawfully placed, and a perſon 
takes them with intent to ſteal them, it is felony ; and 
the pretence of finding muſt not excuſe. 1 H. H. 506. 
Horſe going on a So if a man's horſe be going upon, a common where he 
common. has a right to put him, and another take the horſe with in- 
tent to ſteal him, it is no finding, but a felony. 79. 

Horſe ſtraying. So alſo if the horſe ſtray into a neighbour's ue or 
common, it is felony in him that ſo takes him. But if the 
owner of the ground takes him doing damage, or the lord 
ſeize him as a ſtray, though perchance he hath no title ſo to 
do, yet here is not a felonious intention, and therefore can- 
not be felony. id. 
Sheep ſtraying, If one man's ſheep ſtray into another man's flock, and 
that other perſon drives it along with his flock, and by bare 
miſtake ſhears it, this taking is not a felony ; but if he knew 
it to be another's, and marks it with his mark, this is a! 
evidence of felony. 1 H. H. 507. 
Taking hay or L. Hale ſays, if one man take another man's hay 0r 
corn and mixing corn, and mingles it with his own heap or ſtock ; or take 
it with others. another man's cloth, and embroider it with filk or gold; 
ſuch other perſon may retake the whole heap of corn, ot 
cock of hay or garment and embroidery alſo ; and this re- 
taking is no felony, nor ſo much as a treſpaſs. 1 U. H. 


13. 
— 7 wrt F i ſeems generally agreed, that one who has the bare 
2 bale charge. charge, or the ſpecial uſe of goods, but not the poſſeſſion 
| of them: as a ſhepherd who looks after my ſheep, or à 
butler who takes care of my plate, or a ſervant who keeps 
a a key to my chamber, or a gueſt who has a piece ol x” 
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fot before him in an inn, may be guilty of felony in frau- 
dulently taking away the ſame. 1 Haw. go. 

By the 21 H. 8. c. 7. Servants imbezilling their maſter's 

ods to the value of 408. or above (although this taking be 
no treſpaſs) ſhall be puniſhed as felons. But this [hall not 
extend 10 any apprentice, nor to any perſon within 18 years 
of age. And by the 12 Ann. c. 7. If it is taken out of an 
bouſe, or outhouſe, it is felony without benefit of clergy. 

Alſo by the 3 U c. 9. If any perſon ſhall take away 
with intent to ſteal, or imbezil, any furniture out of his 
lodging, he ſhall be guilty of felony. : 

And carrying away | To make it come within this de- 
ſcription, it ſeemeth that any the leaſt removing of the thing 
taken from the place where it was before, is ſufficient for 
this purpoſe, though it be not quite carried off: And upon 
this ground, the gueſt, who having taken off the ſheets from 
his bed, with an intent to ſteal them, carried them into the 
hall, and was apprehended before he could get out of the 
houſe, was adjudged guilty of larceny : So alſo was he, 
who having taken an horſe in a cloſe, with an intent to 
ſteal him, was apprehended before he could get him out of 
the cloſe. 1 Haw. 93. 

At the Old Bailey May ſeſſions 1784, James Lampier 
was indicted for aſſaulting Mrs. Hobart, and taking from 
her perſon one gold ear-ring, which he pulled from her 
ear, and tore the ſame entirely through, as ſhe was retiring 
from the Opera-houſe and preparing to ſtep into her car- 
riage: She conceived the ear-ring had been taken away, 
but on her arrival at home it was found among the curls 
of her hair. The caſe was ſubmitted to the judges, who 
were of opinion, that it was not only a taking but a car- 
Hing away, Leach's Cr. Law, 264. 2 Edit. 

And in the caſe of Henry Ceflet at the Old Bailey, Feb. 
1782, who was indifted for ſtealing a quantity of currants 
which were packed in the fore part of a waggon, and the 
priſoner had laid hold of this parcel of currants, and had 
got near the tail of the waggon with them when he was 
apprehended ; the parcel was afterwards found near the 
middle of the waggon. On this caſe being referred to the 
twelve judges, they were unanimouſly of opinion, that 
as the priſoner had removed the property from the ſpot 
where It was originally placed with intent to ſteal, it was 
a laking and carrying away. Leach's Cr. Law, 204. 2 Edit. 

But in a caſe reſerved by Mr. J. Nares for the conſider- 
ation of the twelve Judges, they were of opinion, that the 
priſoner, who had raiſed up one end of a parcel which lay, 

25 
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as a pocket of hops would, at its length, and placed it upon 
its end, and had cut the package open, and was proceeding 
to take out the goods when detected, but had not remove 
it from its place where it originally lay in the waggon, wy 
not a ſufficient taking and carrying away lo as to conſlitute 1 
larceny; and the priſoner was diſcharged. Leach' C., 
. Law, 204. | 
Wiſe. By any perſan] A wife may be guilty thereof, by ſtealing 
the goods of a flranger ; but not by ſtealing the goods of 
her huſband. 1 Haw. 93. 
Stealing It is ſaid by Mr. Dalton and others, that it is no felony 
1 0 wy for one, reduced to extreme neceſſity, to take ſo much of 
another's victuals, as will ſave him from flarving ; bu L. 
Hale ſays, that this rule by the law of England is falſe; 
and therefore that if a perſon being under neceſſity for want 
of victuals or clothes, ſteals another man's goods, it is fe- 
Jony. 1 H. H. 54. 
One thief fleal- If one ſtealeth another man's goods, and afterwards ano- 
— ano- ther ſtealeth the ſame from him; the. owner may charge 
"OE the firſt or ſecontl felon at his choice, Dall. c. 162. 
Alien, An alien, whole ſovereign is in amity with the crown 
of England, reſiding here, and receiving the protection of 
the law, oweth a local allegiance to the crown during the 
time of his reſidence, and if, during that time, he com- 
mitteth an offence, he {hall be liable to be puniſhed for the 
ſame, even as a natural born ſubject. For his perſon and 
perſonal eſtate are as much under the protection of the law 
as the natural born ſubject's; and if he is injured in either, 
he hath the ſame remedy at law for ſuch injury. Ft. 165, 
So alſo, an alien whoſe ſovereign is at enmity: with uz 
living here under the king's protection, committing 0 
i fences, may be proceeded againſt in like manner; for be 
„ oweth a temporary local allegiance, founded on that ſhare 
; of protection he receiveth. id. 

So allo a priſoner of war, although he is not proper) 
ſubject to the municipal laws of this realm, yet if he com- 
mits any offence againſt the law of nations, or the ligit 
of nature and the fundamental laws of all ſociety, bes 
liable to anſwer in the ordinary courſe of juſtice, as othef 
perſons offending in like manner are. As in the caſe 0 
Peter Molieres, a French priſoner, who was indifed Xt 
the gaol delivery for the city of Briſial in Auguſl 175h 
before Sir Michael Forſter, for privately ſtealing in the ſp 
of a goldſmith and jeweller, a diamond ring, valued a 
20]. Sir Michael ſays, he thought it highly impfopef 0 


proceed capitally upon a local ſtatute, againſt a priſoser 
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war; and therefore adviſed the jury to acquit him of the 
circumſtance of ftealing in the ſhop as by the ſtatute, and 
to find him guilty of ſimple larceny to the value laid in the 
indictment. Accordingly, he was burnt in the hand, and 
ſent to the priſon appointed for French priſoners. id. 188. 


Of the mere perſonal goods] Mere; for if the perſonal 
goods favour any thing of the realty, it cannot be larceny. 
And therefore they ought to be no way annexed to the 
freehold ; therefore it is no larceny, but a bare treſpaſs, to 
ſteal corn or graſs growing, or apples on a tree; but it is 
larceny to take them being ſevered from the freehold, as 
wood cut, graſs in cocks, ſtones digged out of the quarry ; 
and this, whether they. are ſevered by the owner, or even 
by the thief bimſelf, if he ſever them at one time, and then 
come again at another time and take them. 1 Haw. 93. 
1 H. H. 510. 

But by the 4 C. 2. c. 32. Every perſon who ſhall ſteal, 
rip, cut, or break, with intent to ſteal, any lead, iron 
bar, iron gate, iron paliſadoe, or iron rail, fixed to any 
building, or in any garden, orchard, court-yard, fence, 
or out- let belonging to any building; he, his aiders an 
abettors, and alſo all who ſhall knowingly buy or receive 
the ſame, ſhall be guilty of felony, and be tranſported for 
ſeven years. 

And by the 21 G. 3. c. 68. Every perſon who ſhall 
ſteal, rip, cut, break, or remove, with intent to iteal, any 
copper, brals, bell- metal, utenſil, or fixture, being fixed 
to any building, or in any garden, orchard, court-yard, 
tence, or out- let belonging to any building; or any iron 
rails or fencing ſet up or fixed in any ſquare, court, or 
other place; he, his aiders and abettors, and alſo all who 
llall knowingly buy or receive the ſame, ſhall be guilty of 
tclony, and tranſported for ſeven years, or detained in pri- 
lon and kept to hard labour, not exceeding three years nor 
leſs than one, and within that time, if the court ſhall think 
fit, ſhall be once or ofiner, but not more than thrice pub- 
lickly whipped. | 

Allo the goods ought to have ſome worth in themſelves, 
and not to derive their whole value from the relation they 
bear to ſome other thing, which cannot be ſtolen; as paper 
or parchment, on which are written aſſurances concerning 
lands, or obligations, or covenants, .or other ſecurities for 
à debt, or other cho/e in action. 1 Haw. 93. 

The goods ought allo not to be things of a baſe nature, 
as dogs, cats, bears, foxes, monkeys, ferrets, and the 
Lor. III. E Uke; 


Stealing goods 
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like ; which, howſoever they may be valued by tlie owner, 
ſhall never be ſo highly regarded by the law, that for their 
fakes a man ſhall die: But yet the ſtealing of an hawk, 
knowing it to be reclaimed, is felony by the common law 
and by 13 in reſpect of that very high value which was 
| formerly ſet upon that bird. 1 Haw. 93. 
Stealing te- But by the 8 H. 6. c. 12. If any perſon ſhall ſteal any 
* record or proceſs belonging to any of the courts at A. 
minſler, by reaſon whereof any judgment ſhall be reverſed, 
he ſhall be guilty of felony. 
or exchequer And by the 2 G. 2. c. 25. If any perſon ſhall teal, or 
eo: Spore take by robbery, any exchequer order or tallies, or other 
orders, intitling any other perſon to an annuity or ſhare 
in any parliamentary fund; or any exchequer bills; bank 
notes; South Sea bonds ; Eaſ India bonds; dividend war- 
rants of the bank, South Sea company, Faſt India company, 
6r any other. company ; bills of exchange ; navy bills of 
debentures ; goldſmiths notes for payment of money; or 
other bonds or warrants, bills, or promiffory notes for pay- 
ment of money; he ſhall be guilty of felony, with or with. 
out the benefit of clergy, in the ſame manner as he would 
have heen, if he had ſtolen or taken by robbery any other 
goods of the like value with the money due thereon: But 
not to work corruption of blood. 
Or bank notes. In the caſe of F. Haſſel at the Old Batley, 16 OF. 1730, 
it was declared felony in a ſervant of the poſt office to 
ſeal one bank note from a letter committed to his care, 
though the ſtatute only makes it felony to ſteal bank mitts 
in the plural. And Sir P. Yorke, then attorney-genera, 
argued, that it was a moſt unreaſonable conſtruction to lay 
that the legiſlature intended to make it felony to ſteal /w 
notes of 1 each, and yet that it ſhould not be felony to 
ſteal ane note of 16,0001. Leach's Cr. Law, 1. 


| Goods the pro- Of another] It ſeems agreed, that the taking of goods 

| periy of no one. hereof no one had a property at the time, cannot be fe- 
lony; and therefore that he who takes any treaſure trove, 
or a wreck, waif, or ſtray, before they have been ſeized by 
the perſons who have a right thereto, is not guilty of fe- 
lony, but ſhall be puniſhed by fine. 1 Haw. 94- 

But yet the taking of theſe muſt be, where the part 
that takes them really believes them to be ſuch, and co- 
lours not a felonious taking under ſuch a pretence; fol 
then every felon would cover his felony under that pe- 
tence. 1 H. H. 506. 5 

Alſo it is ſaid, that there may be ſelony in taking goods 

the owner whereof is unknown; in which calc, the of 
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Larceny: 

Mall have the goods, and the offender, ſhall be indicted for 
taking the goods of a perſon unknown ; and it ſeems, that 
in ſome cales the law will rather feign a -property, where 
in ſtrictneſs there is none; than ſuffer an offender to eſcape. 
1 Haw. 94- * . 12 

Neither ſhall he who takes fiſh in a river or other great 
water wherein they are at their natural liberty, be guilty of 
felony ; as he may be, who takes them out of a trunk or 


pond. 1 Haw. 94. 


Upon the like ground it ſeems clear, that a man cannot 
commit felony, by taking hates or comes in a warren, or 
old pigeons being out of the houſe 3 but it is agreed, that 
one may commit larcenv, in taking ſuch or any other crea- 
ture fere nature, if t be fit for food, and reduced to 
tameneſs, and known by him to be ſo. . 

He who ſteals goods belonging to a pariſh church, may 
be indicted for ſtealing the goods of the pariſhioners, 7d. 

And it hath been adjudged, that he wlio takes off a 
ſhroud from a dead corps, may be inditted as having ſtolen 
it from him who was the owner thereof when it was put 
on; for a dead man can have no property. 1d. 


. Abe the value of 12d.) The learned editor of Hale's 
Hiſtory of the Pleas of the Crown obſerves, that in former 
times, though the puniſtiment of theft was capital, yet the 
criminal was permitted to redeem his life by a pecuniary 
ranſom ; but in the 9 H. 1. it was enacted, that whoever 
was convicted of theft ſhould be hanged, and the liberty 
of redemption was entirely taken away; which law con- 
tinues to this day. But conſidering the alteration in the 
value of money, the ſeverity of it is much greater now 
than it was then; for 12d. would then purchaſe as much 
23 408. will now: And yet a theft above the value of 12d. 
„ ſlill liable to the ſame puniſhment. Upon which Sir 
H. Spelman juſtly obſerves, that while all things elſe have 
rilen in their value, and grown dearer, the lite of man is 
become much cheaper; and from hence takes occafion to 
wiſh, that the ancient tenderneſs of life were again re- 
ſtored. 1 H. H. 12. a 
And L. Cole, obſerving that when the flatute of the 
3 £4. 1. was made, which makes ſtealing of goods above 
the value of 124. to be grand larceny, the ounce of ſilver 
vas of the value of 20d. and now it is of the value of 5 8. 
and above, draws this concluſion, that the thing flolen 
ought to be reaſonably valued, that is, having reſpeQ to 
the great alteration in the value of money. 2 Ju. 189. 
190. For 20s, were * real pound weight; which 
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name we flill retain, although the weight is much dini. 
niſhed. 

If two perſons or more, together, ſteal goods above the 
value of 12d. every one of them is guilty of grand larceny; 
for each perſon is as much an offender as if he had been 
alone. 1 Haw. 95. 

Alſo it ſeems the current opinion of all the old. books, 
that if one at ſeveral times ſleal ſeveral parcels of goods; 
each under the value of 12d. but amounting in the whole 
to more, from the ſame perſon, and be found guilty there- 
of on the ſame indictment, he ſhall have judgment of death 
as for grand larceny ; but this ſeverity is ſeldom praftiſed, 
1 Haw. 95. 


II. Of petit larceny. 


Petit larceny agrees with grand larceny in the ſeveral 
particulars above-mentioned, except only the value of the 
goods (and except as hereafter followeth) ; ſo that where- 
ever an offence would amount to grand larceny, if the thing 
ſtolen were above the value of 12 d. it is petit larceny, it 
it be but of that value or under. 1 Haw. 95. 

And if one be indicted for ſealing goods to the value of 
10s. and the jury find ſpecially, as they may, that he 1s 
guilty, but that the goods are worth but 10 d.; he hal 
not have judgment of death, but only as for petit larceny. $ 
1 Haw. 95. | . 

In petit larceny there can be no acceſſaries, neither be- 
fore nor after. 1 H. H. 530. 

By the 3 Ed. 1. c. 15. Perſons indicted of petit larceny, 
if they were not guilty.of ſome other larceny aforetime, are 
bailable by juſtices of the peace. And it ſeems to be 
agreed, that there is no neceſſity, that ſuch perſon be ol 
good reputation: But yet if the crime be open and maniſeſ, 
it ſeems that they ought not to be bailed ; but if there be 
any colour of probability for their innocence, it ſeems mol 
agreeable to the intention of the ſtatute to bail them 
2 Haw. 101. 

For a juſtice of the peace, before whom an offender ſhall 
be brought for petit larceny out of ſeſſions, may not puril 
the ſaid offender by his diſcretion, and fo let him go; but 
muſt have him committed or bailed, to the intent he ma 
come to his trial, as in caſes of other felonies: And if up" 
his trial, the jury ſhall find the goods ſtolen to exceed 120 
in value, the offender ſhall have judgment to die for tit 


taut. Dal. 6. 154. , 
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It ſeemeth, that all petit larceny is felony, and conſe- 
quently requires the word feloniouſly in an indiQtment for 
it; yet it is certain that it 1s not puniſhable with the loſs of 
life or lands, but only with the forfeiture of goods, and 
whipping, tranſportation, or other corporal puniſhment. 


1 Haw. 95. 
II. Larceny from the perſon. 


If the goods are taken from a man's perſon, the offence 
receives a farther degree of guilt ; and if it is attended with 
putting him in fear, it is called robbery; for which ſee that 
title, 

If it is without putting him in fear, then it is called barely 
larceny from the perſon. 1 Haw. 95. 

If it is done privily without his knowledge, by picking 
of pockets, or otherwiſe, it is excluded from the benefit 
of clergy by the 8 El. c. 4. (That is, if the thing ſtolen 
be above the value of 12d. 2 H. H. 366.) But this ſta- 
tute extendeth not to acceſſaries, either before or after. 
2 Haw. 350. 

If it is done openly and avowedly before his face, it is 
within the benefit of clergy, (1 Haw. 97.) except where it 
is committed in a dwelling-houſe, or outhouſe thereunto 
belonging, to the value of 40s, from which the benefit of 
clergy is taken away, by the 12 Ann. fl. 1. c. 7. hereafter 
following. | 


IV. Larceny from the houſe. 


This muſt be underſtood where the offence falls ſhort of 
burglary. 

By the 3 . c. g. Every perſon that ſhall feloniouſly 
take away any goods, being in any dwelling houſe, any 
perſon being therein, and put in fear; or (hall rob any 
dwelling houſe in the day time, any perſon being therein ; 
he, his comforters and abettors, ſhall be guilty of felony 
without benefit of clergy. 

And by the 39 El. c. 15. Every perſon who ſhall be 
convicted of the feloniouſly taking away in the day time 
any money or goods of the value of 58. in any dwelling 
houle, or outhoule thereunto belonging, and uſed to and 
with the ſame, although no perſon be therein, ſball be guilty 
of felony without benefit of clergy. 

This requires an actual breaking, and not entering by 
the doors being open. 1 H. H. 548. 

E 3 And 


Puniſhment, 


Robbing a dwel- 
ing houſe, ſome 


perſon being 
therein, 


Robbing an 
houſe to the 
value of 55. 


no perſon being 


the rein, 


<> * 


ha”, - Tc 2 * 
— —— . 
=- : 


— — — 
"= — 


* 8 — z = Sc - 
— ̃ a= M*% Wag — toe. 
- a 

— 


1 * : 
D — 7 — =” + — 
— 
4 4 * 


hg —— 2 
- _ 
— mr; _— - "LIPS. — 
_ a Sw; f 3 os > 
_— * * i 89 I 1 


my 
OY 


— — -- 
a — 2 — 


— — 1 — — — 2 — 
0 be, Ot Sh - 


— 


- 
— 


— —_—— 


— tw oe. 
8 


- 


* 
— 


* 


.. ˙ . — 
” — 8 
F — "3. 


. "+ 
LES g N 
> 7 
— Þ 
2 
F Inn open nm 


. 
— * 


—— 


2 St ** 
22 2 
„* — 


— 


2 * 


” _— - 


70 


Stealing out of 
an houie to the 
value of 40s. 
no perſon being 
therein, and the 
ſame not broken 


Open. 


Breaking a 
hovſe in the da 
ime, any perſon 
being therein, 
and put in tear, 


Thopliſting to 
the value of 55, 


common warehouſe by the water fide, where merchants 


Larceny. 
And by the 12 Ann. ff, 1. c. 7. Every perſon that ſhall 


feloniouſly ſteal any money, goods, or merchandizes, tg 
the value of 40s. being in any dwelling-houſe, or out. 
houſe thereunto belonging, altho' it be not broken open, 
nor any perſon be therein, ſhall be guilty of felony without 
benefit of clergy. | 

And by the 1 Kd. 6. c. 12. /. 10. Every perſon who 
ſhall be convicted of breaking any houſe in the day time, 
any perſon being therein, and put in fear, ſhall be guilty of 
felony without benefit of clergy. | 4 
Aud this 'altho* nothing be actually taken: But it re. 
quires not only an actual breaking, and putting in fear, but 
allo an entry w:th an intent lo commit telony, and ſo to be 
laid in the indictment. 1 H. H. 548. 

By the 10 & 11 V. c. 23. Every perſon that ſhall by 
night or by day, in any ſhop, warehouſe, coach-houſe, or 
ſtable, privately and feloniouſly fleal any goods, wares, ot 
merchandizes, to the yalue of 58. although it be not broken 
open, nor any perſon be therein, ſhall be guilty of felony 
without benefit of clergy. ; 


Farehouſe| In the caſe of John Howard at the Ou Baily, 
Juh 3, 1751. He was indicted on this ſtatute, for pri- 
vately ſtealing goods, the property of Meſſts. F!udyer and 
company, in the warchouſe of n Day: There was 
another count in the inditiment, charging that the pri 
ſoner flole, the goods of John Day in his waͤrehouſe. The 
caſe upon evidence appeared to be, that hn Day kept a 


did uſually lodge goods intended for exportation, till they 
rould have an opportunity of putting them on board, 
The goods in the indiAment were ſent by Fludyer and com. 
pany to this warehouſe, in order to be put on board a veſſel 
for exportation, and were ſtolen by the priſoner in tis 
warehouſe. The court was of opinion, that this is not? 
caſe within the ſtatute.” For by the word warehauſe in the 
ſtatute is meant, not a mere'repolitory for goods, but ſuch 
places where merchants and other traders keep their got 
for ſale, in the nature of ſhops, and whither cuſtomers 9 
to view them. And though the goods in this caſe might 
with propriety enough be charged to be the goods ol Jahn 
Day, fince he had the charge and poſſeſſion of them, whit 
made him anſwerable to his principals for them; yet All 
the fame objetlion recutreth, his warehouſe was not a place 
for fale,- but merely ſafe cuſtody.” Accordingly the lace 
being fully proved, the priſoner was by the qireclion of ii 
court found guilty of larceny, to the value laid in the . 
, bs 3 : 8 8 . dd +& dictment 
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Ji&ment, and acquitted of ſtealing privately in the ware- 
houſe, lt has been generally held, that the meaning of 
this abt, with regard to ſhoplifting, is, that the goods muſt 
be ſuch as are uſually expoſed to ſale in the ſhop, and not 
any other valuable thing which may happen to be put there, 
And it ſeemeth that the ſame equitable conſtruftion ſhould 
take place with regard to 82288 The goods ſhould 
be ſuch as are uſually expoſed to ſale in ſuch places. And 
tho" coach-hauſes and flables, which are likewiſe named in 
the aft, are not places for ſale, yet ſtill in the conſtruttion 
of ſo penal a law, it will not be amiſs to carry the ſame 
equity as far as may be with regard to them. The goods 
ſhould be ſuch as are uſually lodged in thoſe places. 
Fel. 77. 

Privately) If it (hall appear on the evidence, as it often 
doth, that thoſe places were broke pen at the time of the 
larceny, the caſe (as it ſeemeth) will not come within the 
act. For the words are, if any perſon ſhall privately 
ſteal, —— which ſeemeth to exclude all caſes, where any de- 
gree of force is uſed to come at the goods. id. 79. 


Any goods, wares, or merchandize| In which words money 
is not included. For altho' the word goods may in a large 
ſenſe take in money, and often doth, yet being connected 
with wares and merchandizes, the ſafer conſtruttion of fo 
penal a ſlatute will be, to confine it to goods of like kind, 
goods expoſed to ſale. id. 

In like manner, it was ruled, ypon the ſame principle, 
at Maidflone Lent aſſizes 1752, in the caſe of George 
Grimes, indicted on the ſtatute 24 G. 2. c. 45. for ſtealing 
a conſiderable ſum of money out of a ſhip in port: Though 
great part of it conſiſted in Portugal money, not made cur- 
rent by 238 but commonly current. id. 

But hzrſes ſeem clearly to be included under the word 
grads, by reaſon of the mentioning cgach-houſes and ſtables 
before; and horſe-ſtealers are ſpecified in the ſubſequent 
parts of the att. 

Every perſon who ſhall apprehend any one gyilty of 
breaking open houſes in a felonious manner; or of private- 
ly and felonioufly ſtealing goods, wares,' or merchandizes, 
of the value of 58. in any ſhop, warehouſe, coach-houſe, 
or ſtable, though they be not broken open, and although no 
perſon be therein to be put in fear, and ſhall proſecyte him 
to conviction, ſhall have a certificate without fee, under 
the hand of the judge, certifying ſuch convittion, and with- 
in what pariſh or place the felony was committed, and alſo 
that ſuch felon was diſcoyered and taken, or diſcovered or 
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72 Larceny. 
taken, by the perſon ſo diſcovering or apprehending; an! 
if any diſpute arife between ſeveral perſons ſo diſcovering 
or apprehending, the judge ſhall appoint the certificate int) 
ſo many ſhares to be divided among the perſons concerned 
as to him ſhall ſtem juſt and reaſonable : 

And if any perſon ſhall happen to be flain by any ſuch 
houfebreaker or other felon as aforeſaid, in endeavonrino 
to apprehend him, the executors or adminiſtrators of fuck 
perſon ſlain, ſhall have the like certificate: 

Which certificate ſhall be inrolled by the clerk of the 
peace of the county in which it {hall be granted, for which 

he ſhall have 18. 

And the ſaid certificate may be once aſſigned over, and 

no more. 
Exemption from And the original proprietor, or the aſſignee of the ſame, 
pariſh offices. . ſhall by virtue thereof be diſcharged from all manner of 
pariſh and ward offices, within the pariſh or ward where the 
telony was committed. 
But the certificate ſhall not be aſſignable, after it has 
been once made uſe of to exempt any perſon from ſuch of- 
fice. 10& 11 . c. 23. 
From all manner of pariſh and ward offices] E. 29 G.. 
K. and Davis. Motion to quaſh a conviction and the 
aſlirmance of it on appeal, removed into the king's bench 
=. by certiorari ; upon this caſe: The defendant, being 
—_— aſſignee of a certificate under this act, was appointed by 
1 f the truſtees under an act of the 22 G. 2. to be collector of 
_— the pariſh rates for repair of the roads within the parilh of 
—_—_— St. Leanard's Shorediith ; and refuſing to take the office 
_— upon him, inſiſting that he was exempted by the benefit of 
his certificate, he was convifted before a juſtice; and this 
conviction being afſii med upon appeal to the ſeſſions, i 
was now moved to quaſh thoſe proceedings as illegi. 
Aſter argument on ſhewing cauſe: By Ryder Ch. |. 
The queſtion is, Whether the defendant has a right to be 
exempted from this office by virtue of his certificate? The 
act exempts the party, and his aſſignee, from all pariſh an 
ward offices. Here are two- queſtions: Firſt, whether 
this is a pariſh office ? ſecondly, whether it is within thus 
act? and though the latter may ſeem to be a conſequence of 
the former, yet it may be neceſſary to conſider, whethe! 
this is the old office of ſurveyor, or a new office. It x 
not neceſſary for a pariſh officer to be choſen by the p# 
riſhioners. A pariſh office muſt be exercifed about parih 
' buſineſs; and the officer mult be a pariſhioner : Both which 
ingredients are here. It may be a que ſtion of nicety, 


whether this act extends to new ollices; though I ge f 
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opinion as to this point. The office is not co-extenſive 
with that of ſurveyor; but yet it ſeems part of that old 
office, It cannot be preſumed, that the 22 G. 2. meant 
to take away any privilege which the party had before. 
Therefore as I do not think this a new office, I think the 
conviction and affirmance thereof ought to be quaſhed ; 
without giving any opinion, whether the exemption will 
extend to a new office, which did not exiſt at the time of 
the 10 & 11 V. — Denniſan J. The queſtion is, Whether 
the collector of the pariſh rates in the pariſh, within the 
22 G. 2. is a pariſh officer within the benefit of the certi- 
keate under the 10 & 11 . I think the act of 10 & 
11 M. ought to have a liberal conſtruction. The office 
of ſurveyor is partly to be executed by this collector. And 
it is in fat an old office, divided by an act of parliament, 
and to be executed by two perſons. And the collector is 
certainly as much a pariſh officer as the ſurveyor appoint- 
ed under this att of parliament. A covenant to pay 
taxes, extends to ſubſequent taxes of the ſame kind. So 
a privilege of perſons from offices. The att does not con- 
fine it to offices in being. It was intended as a reward. 
Therefore the new modelling an old office, ſhall have the 
ſame benefit and conſtruction as the old office itſelf would 
be intitled to. Fifler J. This muſt certainly be 
taken to be a pariſh office. For the duty is confined to 
the pariſh, and to be executed by an inhabitant. I do not 
take it to be a new office; for it is part at leaſt of the old 
one. I will go a little further, and ſuppoſe it an entirely 
new created office; and- yet if a pariſh office, I ſhould 
think it within the 10 & 11 J. Clergymen, at common 
law, are exempted from all offices ; and therefore would be 
exempted from the new offices. So an attorney's privilege 
extends to all matters of like nature. So diſſenting mi- 
niſters being exempted from all offices by the toleration 
att, are exempt from new offices as well as old ones. 
Wilmat J. The words of the act of 10 11. are as 
general as can be. Nothing can more contribute to the 
publick ſafety than apprehending felons, which is the objet 
of the act. It is not neceſſary to give an opinion; but I 
take it, if this had been a new office, it would have been 
within the egemption. This office has every badge of a 
parilh office. It muſt be exerciſed by a pariſhioner; within 
the pariſh; the rates are to be applicd to a parochial pur- 
pole; and I think it not neceſſary, that a pariſh officer 
[hould be appointed by the pariſh, as the conſtable is a 
pariſh officer, though not named by the pariſh, Nothing can 
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be clearer, than that this is part of the old office of ſur. 
veyor, —— Therefore the conviction, and affirmance 
thereof, were quaſhed. M. S. 

And moreover, as a further reward, every perſon who 
ſhall apprehend any perſon guilty of burglary or the feloni. 
ous breaking and entering of any houſe in the day time, and 
proſecute him to convittion, {hall have a certificate under 
the hand of the judge, without fee, to be made out and 
delivered before the end of the aſſizes, certifying the con. 
viction, and in what pariſh the ſaid felony was committed, 
and alſo that ſuch felon was taken by the perſon claim. 
ing the reward; and if any diſpute ſhall happen to are 
between the perſons claiming, the judge ſhall by the (aid 
certificate appoint the ſame to be paid amongſt the partie 
claiming the ſame, in ſuch ſhares and proportions as to hin 
ſhall ſeem juſt and reaſonable. 

And on tender of ſuch certificate to the ſheriff, and 
demand made, he {hall pay to the perſon ſo intitled the 
ſum of 40 l. without fee, within one month after ſuch 
tender and demand; on pain of ſorfeiting double willi ue. 
ble coſts. 5 Ann. c. 31. 

And if any watchman or any other perſon be killed 
in endeavouring to apprehend any {uch houſebreaken, hi 
executors or adminiſtrators Ih all have a certificate delivered 
under the hand and ſeal of the judge, or of the two net 


juſtices, of ſuch perſon being fo killed ; which certificate 
they ſhall, upon ſufficient proof before them made, give 


without fee: Whereupon ſuch executor or adminiflrater 
ſhall be intitled to receive the like ſum of 401. in like 
manner. 5 An. c. 31. / 2. 

And moreover, if any perſon being out of prilon, 
ſhall commit any ſuch burglary or houſebreaking in the day 
time as aforeſaid, and afterwards dilcover two or more ile 
like offenders, ſo as two or more be convicted, he {hal 
have the like reward and allowance of 401. and allo al 
other advantages which are given to perſons who (hall ap- 

rehend and convict houſebreakers; and ſhall alſo have tie 
Ling's pardon for all burglaries, robberies, and felons 
(except murder and treaſon) by him committed before ſuch 
diſcovery made; which pardon ſhall be likewiſe a go 
bar to an appeal. 5 An. c. 31. / 4. ; 

And the ſheriff, on producing the certificates, and 
receipts for the ſaid rewards, may deduct the ſame on W 
accounts; and if he have not money in his hands, he ſha 
be repaid out of the treaſury, on certificate from thc cler 
of the pipe. 5 Ann. c. 31. / 3. 


Ot 


Larceny. 


Or inſtead of charging the ſame in his accounts,” he may 
immediately apply to the commiſſioners of the treaſury, who 
ſhall, forthwith repay the ſame without fee. 3 G. 


4. 15. 52 4 
V, Larceny in a booth or tent. 
Perſons found guilty of robbing any perſon in any booth 


or tent, in any fair or market, the owner, his wife, chil- 
dren, or ſervants, being within, whether they be ſleeping 
or waking, ſhall ſuffer as felons without benefit of clergy. 


5 b Kd. G. c. 9. J. 5. 
VI. Larceny on a navigable river. 


By the 24 C. 2. c. 45. All perſons who ſhall feloni- 
oully ſteal any goods or merchandize of the value of 408. 
in any ſhip, barge, lighter, boat, or other veſſel or craft, 
upon any navigable river, or in any port of — or diſcharge, 
or in any creek belonging thereto, from or off any wharf or 
key adjacent to any navigable river, port of entry or diſ- 
charge, or ſhall be preſent or aſſiſting therein, ſhall be 
guilty of felony without benefit of clergy. 

And by the 2 G. 3. c. 28. Perſons navigating bum 
boats on the river Thames, for the purpoſe of ſelling li- 
quors, flops, tobacco, fruit, greens, N or other 
ſuch like ware, except ſuch boats as ſhall be entered at 
Trinity Houſe ; and perſons taking in exchange, or by way 
of barter, or unlawfully receiving auy ropes, cordage, 
tackle, goods, ſtores, or merchandize of any veſſels in the 
river; or cutting, damaging, and ſpoiling any cordage, 


cable, buoys, buoy rope, headfaſt, or other faſt or rope 


belonging to any ſhip in the river, with intent to ſteal the 
ſame ; ſhall be puniſhed as in the ſaid act is directed: which 
act being ſomewhat long, and only local, it is thought 
fit to refer to the act itſelf for a more particular deſcription 
of the offences, and for the manner of conviction and 
puniſhment, 


VII. Other larceniet. 


There are moreover divers other larcenies, which are 
not here ſpecified, the ſame being inſerted under the ſeve- 
ral titles in this book, to which they do more properly be- 
long. That is to ſay, 

| Larceny in ſtealing woollen cloth off the tenters in the 
night time, is inſerted under the title UWoollen Manu⸗ 
N Larceny 
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Larceny in ſtealing linen, fuſtian, callico, or cotton 
cloth, yarn, or. goods laid to be printed, bleached, or 
dried, to the value of 10 s. under the title Linen cloth, 

Larceny in ſtealing cattle or ſheep (with a reward of 
101. for convicting an offender), under the titles Cattle 
and Sheep. 

Larceny in ſtealing deer in parks, conies or hares in 
warrens, or fiſh in ponds, under title Game. 

Larceny in ſtealing hawks or ſwans, alfo under title 
Game. 


III. Receiving ſtolen goods. 

By the 3 1. c. 9. If any perſon ſhall buy or receive 
any ſtolen goods, knowing the ſame to be ſtolen, be 
{hall be deemed an acceſſary after the fact, and ſuffer at. 
cordingly. / 4. 

By the 5 An. c. 31. If any perſon ſhall buy ot 
receive any ſtolen goods knowing them to be ſtolen, or 
ſhall receive, harbour, or conceal any felons or thieves 
knowing them to be ſo, he ſhall be deemed acceſſary to 
the felony, and being convicted on the teſtimony of one- 
witneſs, ſhall ſuffer death as a felon convict. (But with- 
in clergy.) /. 5. 

And by the 4 C. c. 11. Perſons convicted of receiving 
or buying ſtolen goods, knowing them to be ſtolen, may be 
tranſported for 14 years. /. . 

In the caſe of K. and David/an at Carliſle aſſizes, 1766, 
Margaret Davidſon was indifted for ſtealing bags contain. 
ing 160 l. in money out of a dwelling houſe, and [ſabe 
and Margaret Carter were indifted in one count for t- 


cciving the meney, knowing it to have been ſtolen; and 


in a ſecond count for harbouring and concealing Marga 
David/on, knowing her to have been guilty of that fe- 
lony ; and an objettion being made that money is not 
within the acts of parliament relating to receivers of 
Helen goods, the judge (Mr. J. Bathurſt) was clearly d 
that opinion, and that the counſel for the proſecutor 
thould therefore apply their evidence only-to the charge 
of harbouring and concealing the felon. They were 


convicted, and the principal received judgment of death, 


Can be no ac- 
ct ſſaries in pet. t 
larceny. 


and the accellaries had their clergy, and were burned in tie 
hand. | 
In the caſe of Abraham Evans at the ſeſſions at the 0 
Bailey in May 1749, John Avery and Abraham Evans Weit 


indicted, Avery for privately ſtealing from the perſon 


5 


Larceny, 


Sir Giles Payne, one ſilk handkerchief, value 12 d.; and 
Evans for feloniouſly receiving the ſame, knowing it to 
be ſtolen. Avery was found guilty to the value oy 10 d. 
and was ordered to be tranſported for ſeven years. Evans 
was likewiſe convicted of receiving the goods, knowin 
them to be ſtolen ; but judgment was reſpited as to him, 
upon a doubt whether ſentence for tranſportation for 14 
vears can be given againſt him upon the ſtatute of the 
4 G. in regard the principal felon is found guilty of petty 
larceny only. And at a meeting of the judges to conſider 
of this doubt, they were all of opinion that no judgment 
can be given againſt Evans on this verdict. For though the 
act is expreſs, that perſons convicted of buying or receiy- 
ing ſtolen goods, knowing them to be ſtolen, ſhall be 
tranſported for 14 years, yet ſtil] it muſt mean perſons 
lzzally convicted, perſons convicted as acceſſaries after the 
fact under the ſtatutes of the 3 V. and 5 An. But this 
man ought to have been acquitted, the principal felon 
being convicted of petty larceny only. And indeed the 
inditiment againft Avery being for petty larceny, Evans 
ought not to have been put upon his trial. For the acts 
which make receivers of ſtolen goods knowingly, accel- 
faries to the felony, muſt be underſtood to make them 
acceſſaries in ſuch caſes only where by law an acceſſaty 
may be; and there can be no acceſſary to petty larceny. 
Accordingly, at the next ſeſſions Evans was diſcharged. 
79. 74. - 

And notwithſtanding that regularly the aeceſſary can- 
not be tried, till the principal be convicted, yet by the 
5 An. c. 31. it is enatted, that if the principal felon can- 
not be taken, ſo as to be proſecuted and convicted, yet 
nevertheleſs the buyer and receiver of ſtolen goods may be 
proſecuted as for a miſdemeanor, and puniſhed by fine 
and impriſonment, or other ſuch corporal puniſhment as 
the court ſhall think fit ; which ſhall exempt him from be- 
ing puniſhed as acceſſary, if the principal ſhall be after- 
wards taken and convicted. /. 6. 

In the caſe of K. and Mild, there was an indictment 
for a miſdemeanor, in receiving ſtolen goods, knowing 
them to be ſtolen. Upon the proſecutor's evidence it ap- 


peared that the felons had been convifted and executed. 
Whereupon it was objetted that this indictment would 
not lie, being only given in cale where the felon cannot . 
be taken, this being only a juriſdiction given under 
Wole particular circumſtances. And of that opinion was 
8 24) the 
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the chief juſtice, and the defendant was acquiited; 
Strange, 57. (B8vo ddit.) 

By the 29 G. 2. c. 30. Whereas the pernicious practice 
of ſtealing lead, iron, copper, braſs, bell metal, and far, 
fixed to, or lying or being in or upon honſes, out- houſes 
mills, warehouſes, workſhops, and other buildings, areas, 
vaults, yards, gardens, orchards, or other places; and alſo 
the ſtealing of ſuch materials from ſhips, boats, and other 
veſſels, and from off wharfs, keys, and other places, is 
become a great evil, by reaſon of the difficulty in appre- 
hending and convicting the thieves, and in diſcovering 
the buyers and receivers; it is therefore enatled, that every 
perſon who ſhall buy or receive any of the ſame, knoy- 
ing the ſame to be ſtolen or unlawfully come by, or hal 
privately buy or receive any ſtolen lead, iron, copper, bra 
bell-metal, or folder, by ſuffering any door, window, or 
ſhutter to be left open or unfaſtened, between ſun-ſetting 
and ſun-riſing, for that purpoſe ; or fhall buy or receive 
any of the ſame at any time. in any clandeſtine manner; 
ſhall, on canvittion by due courſe of law, although the prin- 
cipal felon hath not been convicted, be tranſported for 14 
vears. /. 1. | 

And one juſtice on complaint on oath by any credible 
perſon, that there is cauſe to ſuſpect that ſtolen lead, irony 
copper, braſs, bell- metal, or ſolder, is concealed in any 
dwelling houſe, outhouſe, yard, garden, or other place, 
may by his warrant cauſe ſuch place to be ſearched in tho 
day time; and if any of the ſame, ſuſpected to be ſtolen, 
ſhall be found therein, may cauſe the ſame, and the perſon 
m whoſe houſe or other place the ſame ſhall be found, to 
be brought before two juſtices : And if ſuch perſon ſhall 
not give an account to the ſatisfaction of ſuch juſtices 
how he came by the ſame, or ſhall not in ſome convenient 
time to be fet by the ſaid juſtices produce the party of whom 
he bought or received the ſame, he ſhall be adjudged guilty 
of a mifdemeanor. /. 2. 

And every conſtable within his conſtablewick, bead: 
within his difirift, and watchman whilſt he is upon duty, 
ſhall apprehend or. canſe to be apprehended every perſot 
who may reafonably be ſuſpefted of having, carryinþ 
or conveying, after ſun-ſetting and before ſun-riſing, a 
of the ſaid materials, ſuſpected to be ſtolen or unlawfully 
come by; and the ſame, together with ſuch perſon, # 
ſoon as conveniently may be, ſhall carry before two ju 


tices: And if the perſon ſo apprehended conveying 
7 C 
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ſame, ſhall not produce the perſon from whom he bought 
or received the ſame, or ſome other credible witneſs to 
depoſe upon oath the ſale or delivery thereof, or {hall not 

ive an account, to the fſatisfaflion of ſuch juſtices, how 

he came by the ſame, he ſhall be adjudged guilty of a mil=- 
demeanor. /. 3. * : ; 

In either of which caſes, two juſtices may cauſe the ſaid CT 
materials to be depoſited with the churchwardens or over- 
ſeers of the poor where the fame were found, or in any 
other convenient place, for any time not exceeding 30 days, 
and in the mean time may order the ſaid churchwardens 
or overſeers, or one of them, in every pariſh within the 
bills of mortality, to inſert an advertiſement in ſome pub- 
lic paper; and elſewhere cauſe notice to be given by ſome 
public crier, and by fixing on the church or chapel door 
notice 2 ſuch materials, and where depoſited: 

And if any perſon can prove his property thereto, _ 
oath, to the ſatisfaction of ſuch two juſtices, they ſhall 
order reſtitution thereof to the owner, after paying rea- 
ſonable charges of removing, depoliting, and giving pub- 
lick notice of the ſame. And if at the end of the 30 days, 
no perſon ſhall prove his property thereto, the ſame ſhall 
be fold for the beſt price that can reaſonably be had; and 
Waſter dedutting the charges as aforeſaid, half of the money 
ariſing from ſuch ſale ſhall be given to the perſon appre- 
hending, and half to the poor of the pariſh where the offence 
ſhall be committed 60 it is known where), or elſe where 
the conviction ſhall be. /. 4. 

And every perſon to whom any of the ſame ſhall be Offering to fale 
brought and offered to be ſold, pawned, or delivered (there 1 — 
being reaſonable cauſe to ſuſpett that the ſame was ſtolen 8 
or unlawfully come by), ſhall apprehend, ſecure, and carry 
before a juſtice (having it in his power ſo to do) the perſon 

Wo bringing or offering the ſame, together with the ſaid 
materials; and ſuch perſon ſhall be dealt with, and the ſaid 
materials ſhall be depoſited and diſpoſed of, as if he had 
been apprehended by the conſtable, beadle, or watchman : 
And it it ſhall appear upon the oath of any perſon, not- 
thitanding he was concerned in flealing the ſame, if cor- 
oborated with other credible circumſtances, to the ſatis- 
action of two juſtices, that there was reaſonable cauſe to 
ſulpect that the ſame was ſlolen or unlawfully come by, 
od that the perſon to whom the ſame was brought or 
ffered did not (having it in his power ſo to do) apprehend, 
pecure, and carry before a juſtice the perſon who brought 
WP” offered the ſame; then the perſon to whom the ſame 
was 
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was brought or offered, ſhall be adjudged guilty of a miſe. 
meanor. /. 5. | 

And perſons for the two former miſdemeanors, in hay. 
ing or carrying any of the ſaid goods, ſhall forfeit for the 
firit offence 40s. for the ſecond 41. and for every ſub{. 
quent offence 61. ; and for the other miſdemeanor, in ng: 
carrying a ſuſpetted perſon before a juſtice, ſhall fort 
for the firſt offence 20s. for the ſecond 40s. and for every 
ſubſequent offence 41. ; by diſtreſs : half (o the informer, 
and half to the overſeers for the uſe of the poor wher 
the offence was committed (if known), or otherwiſe where 
the conviction ſhall be. And if no ſufficient diſtreſs {hal 
be found, then to be committed to the common gaol ot 
other priſon or houſe of correction for one month for the 
firſt offence, for the ſecond two months, and for every ſub. 
ſequent offence till diſcharged by order of ſeſſions, /. 6, 

The conviction to be on parchment, and to be certified 
to the next ſeſſions, and there filed; in the form or to de 
effe& following, viz. N. 


Middleſex, BE it remembered, that on the day i 
to wit. in the year A. O. as cn. 
vicled before us — of the juſtices of the peace fir — 


of a miſdemeanor, in having in his poſſeſſion lead, ira, ch. 
per, braſs, bell-metal, or ſolder, ſuſpecled to be ſtolen or u. 
lawfully come by, and not producing the party or parties if 
whom he bought or received the ſame, nor giving a ſalinſadin 
account hmu he came ly the ſame: Cor, in having, carrying, ! 
conveying of lead, iron, copper, braſs, bell-metal, or ſider, 
e to be flolen or unlawfully come by, and not producng 
the party or parties from whom he bought or received the ſant, 
nor any credible witneſs to depeſe upon oath the ſale or deli 
thereof, and not giving a ſatigfactory account haw he cant 
the ſame ; or, of neglecting to apprehend and ſecure the jeſs 
who brought and offered to pawn,. ſell, ar deliver lead, iim, 
copper, braſs, bell-metal, or ſolder, ſuſpedted to be fislen or u. 
lawfully come by; as the caſe ſhall be: | Gen under ur 
hands and ſeals the day and year aforeſaid. 


Which conviction ſhall not be liable to be removed h 
certiorari, but ſhall be final to all intents and purpoſes 


Je 7. 


And if any perſon, being out of priſon, ſhall commit a 


vieting two te- felony by ſtealing any of the {aid materials, and after 
CELVETS. 


diſcover two or more perſons who {hall.buy or receiv af 
of the ſame, knowing the ſame to be ſtolen, ſo as tu 
more be convitied, he ſhall have a pardon, whuch thatl 


Abe a bar to an appeal. /. 8. * 


- Larceny. 

And if any perſon ſhall be concerned in ſtealing any of 
the ſame, and ſhall afterwards, being out of priſon, diſ- 
cover any perſon to whom he offered to ſell, pawn, or 
deliver the ſame, fo. as he be convitted of ſuch miſdemea- 
nor; he ſhall not be liable to be proſecuted for ſuch ſteal- 
ing. / 9. 

By the 21 G. 3. c. 69. Every perſon who ſhull buy or 
receive any pewter pot or other veſſel, or any pewter in 
any form or ſhape whatever, knowing the ſame to be 
ſtolen or unlawfully come by; or (hall privately buy or re- 
ceive any ſtolen pewter, by ſuffering any door, window, 
or ſhutter to be left open or unfaſtened between ſun- 
ſetting and ſun-riſing; or ſhall buy or receive the ſame in 
any clandeſtine manner ; he ſhall, although the principal 
felon has not been convitted, be tranſported not exceeding 
ſeven years, or detained in priſon and therein kept to hard 


Receiver of 
pewter, c. 


labour not more than three years nor leſs than one; and 
within that time (if the court ſhall think fitting), to be 


once or oftner, but not more than thrice, publickly 
whipped. 
Finally, By the 22 G. 3. c. 58. Where any goods (ex- 
cept lead, iron, copper, braſs, bell-metal, and ſolder) ſhall 
have been ſtolen, whether the offence amounts to grand 
Wlarceny or ſome greater offence, or to petty larceny only 
where the offender has been convicted of grand larceny 
or ſome greater offence ; every perſon who ſhall buy or 
receive the ſame, knowing them to have been ſtolen, ſhall 
e guilty of a miſdemeanor, and puniſhed by fine, impri- 
lonment, or whipping, as the court of quarter ſeſhons 
who are hereby empowered to try him), or any other 
Court before whom he ſhall be tried, ſhall think fit to in- 
ic, although the principal be not convicted; and if the 
W<lony amounts to grand larceny, or ſome greater offence, 
pnd the perſon actually committing ſuch felony hath not 
deen before convicted, ſuch offender ſhall be exempted from 


deing puniſhed as acceſſary, if the principal ſhall be aſter- 
rards convicted. /. 1. 


1 any houle or other place, may by his warrant cauſe ſuch 
oule or place to be ſearched in the day time; and the per- 
on concealing, or in whoſe cuitody the ſame ſhall be 


ound, hall be guilty of a miſdemeanor, and puniſhed in 
ne manner aforeſaid. /. 2. 


thin his ward, and watchman whilſt on dut 
y, may ap- 
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prebend any perſon, who may be reaſonably ſuſpetted of 

having or carrying at any time after ſun-ſetting and before 

ſun-riſing any goods ſuſpected to be ſtolen, and carry hin 

betore a juſtice to be dealt with according to law ; and on 

conviction of the offence, he ſhall be adjudged guilty of a 
miſdemeanor, and impriſoned not exceeding fix kalendar 

3 months, nor leſs than three. /. 3. 

— = ages And if any perſon being out of cuſtody, or in cuſtody 
it under 15 years of age, upon any charge of felony with- 

in the benefit of clergy, ſhall have committed any felony, 

and afterwards diſcover two or more who have bought or 

received any ſtolen goods, ſo as two or more be convicted, 

he {hall have the king's pardon for all ſuch felonies by hin 

committed before ſuch diſcovery, which alſo ſhall be a ba 


to an appeal. /. 5. 
IX. Offering goods ſuſpected to be ſtolen, to be paul 


or ſold. 


By the 30 G. 2. c. 24. If any perſon who ſhall offer 
by way of pawn, pledge, exchange, or ſale, any goods 
thall not be able, or ſhall refuſe to give a ſatisſactoty ac: 
count of himſelf, or of the means by which he became 
poſſeſſed thereof; or if there ſhall be any other reaſon to 
ſuſpect that ſuch goods are ſtolen, or otherwiſe legally a 
clandeſtinely obtained, it ſhall be lawful for any perſon, 
his ſervants or agents, to whom the ſame ſhall be offered, 
to ſeize and detain ſuch perſon and the ſaid goods, and to 
deliver him as ſoon as conveniently may be into the cuſtody 
of the conltable or other peace officer, who ſhall imme. 
diately convey ſuch perſon and the ſaid goods betor: 1 
juſtice; and if ſuch juſtice ſhall upon examination and 
inquiry have cauſe to ſuſpect that the ſaid goods were ſtolen 
or illegally or clandeſtinely obtained, he may commit hun 
to ſafe cuſtody for any time not exceeding ſix days, in d. 
det to be further examined ; and if upon either of the a 
examinations it ſhall appear to the ſatisfaction of ſuch 
juſtice, that the ſaid goods were ſtolen, or illegally or chr 
deſtinely obtained, he ſhall commit the offender to the co. 
mon gaol or houſe of correttion, there to be dealt with x. 
cording to law. / 7. | 

Provided, that if ſuch goods ſo ſeized and detained x 
aforeſaid ſhall afterwards appear to be the property of r 
perſon who offered the ſame to be pawned, exchanged, 0 
ſold, or that he was authorized by the owner there! © 
pawn, exchange, or ſell the ſame; yet nevertheleſs a.” 


3 


Larceny, | 


fon who ſhall ſo ſeize or detain the party who offered the 
ſaid goods, ſhall be indemnified for having fo done. / 8. 

And by 22 G. 3. c. 58. Any perſon, to whom any goods 
reaſonably ſuſpected to be ſtolen, ſhall be offered to be 
ſold or pawned, may apprehend the perſon offering the ſame, 
and carry him before a juſtice. J. 4. 


RK. Atbertiſing or receiving a reward for helping te 
ſtolen. goods. 


By the 25 G. 2. c. 36. If any perſon ſhall publickly 
advertiſe a reward, with no queſtions aſked, for the return 
of things ſtolen or loſt, or ſhall make uſe of words therein 
purporting that ſuch reward ſhall be given, without ſeiz- 
ingor makingenquiry after the perſon producing ſuch things; 
or ſhall offer to return to any pawnbroker, or other, the 
money lent thereon, or other reward for the return there- 
of; he, and alfo the printer and publiſher of ſuch advertiſe- 
ment, ſhall reſpectively forfeit 501. with coſts, to him who 
ſhall ſue in ſix months. | 

| And by the 4 G. c. 11. Wherever any perſon taketh 
money or other reward, directly or indirettly, under pre- 
ence, or upon account of helping any perſon to any ſtolen 
goods ; he ſhall (unleſs he apprehend the felon, or cauſe 
him to be apprehended, and brought to trial, and give evi- 
dence againſt him) be guilty of telony in the fame manner 
as if he had ſtolen the fame. /. 4. 


Xl. Charges of p oſecution and conviction how to be paid. 
By the ſtatutes of the 3 F. c. 10. and the 27 G. 2. c. 


3. The offender, if able, ſhall pay his own charges for 
carrying to gaol, and of thoſe who guard hiin thither; and 
il he is not able, then the treaſurer ſhall pay the ſame out 
of the county rates; as is ſhewn more at large in title 
Commitment, 

By the 25 G. 2. c. 36. The court before whom 
ceny or other felony, may at the prayer of the proſecutor, 
and on conſideration of his circumſtances, order the county 
tieaſurer to pay him ſuch ſum as they ſhall judge reaſon- 
able, not exceeding the expences he was put to in carrying 


1 on the proſecution, with a reaſonable allowance for his time 
1 and trouble: and the clerk of aſſize, or of the peace, 
* ſhall forthwith make out ſuch order, and deliver the ſame 
* to the proſecutor, on payment of 18. aud the treaſurer 
. F 2 mall 
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Larceny. 
ſhall pay the ſame on ſight, which ſhall be allowed in his 


accounts. | 

And by the 18 C. 3. c. 19. The court before whom 
any perſon hath been tried and convifted of any grand or 

tit larceny or other felony ; or before whom any perſon 
hath been tried and acquitted of any grand or petit larceny 
or other felony, in caſe it ſhall appear to the ſaid court that 
there was a reaſonable ground of proſecution, and that the 
proſecutor had bona fide proſecuted ; may order the treaſurer 
to pay to ſuch proſecutor ſuch ſum as they ſhall think rea- 
ſonable, not exceeding the expences he was bona fide put 
unto, making allo (it he ſhall appear to be in poor circum. 
ſtances) a reaſonable allowance for his trouble and loſs of 
time; which order the clerk of aſſize or clerk of the peace 
reſpectively, ſhall forthwith make out and deliver to him, 
on being paid for the ſame 18. and no more; and the tree- 
ſurer upon ſiglit of the order ſhall forthwith pay the ſame. 
—And the juſtices in ſeſſions, from time to time, may lay 
down or alter ſuch rules and regulations concerning any 
coſts or charges to be allowed to any perſon by virtue of 
this act: Which rules and regulations, having received the 
approbation and ſignature of one or more of the judges of 
aſlize, ſhall be binding, and not otherwiſe, on all perſons 
whatſoever. 

By the aforeſaid act of the 27 G. 2. c. 3. When any 
poor perſon ſhall appear on his recognizance, in ſuch caſe 
to give evidence, the court may allow him his reaſonable 
charges, to be paid in hke manner by the treaſurer; the 
proper officer to have 6d. for making out the order. E- 
cept in Middleſex, where the ſame ſhall be paid by the over- 
ſeers of the poor where the perſon was apprehended, 

And by the 18 G. 3. c. 19. The court, where any per- 
ſon ſhall appear on recognizance or ſulpœna, to give evident 
as to any grand or petit larceny or other felony, whether 
any bill of indiftment be preferred or not, may order ths 
treaſurer to pay to him ſuch ſum as they ſhall think reaſon- 
able, not exceeding the expences he was bana fide put uno, 
making alſo, if he ſhall-appear to be in poor circumſtances 
a reaſonable allowance for his trouble and loſs of time; 
which order the clerk of aſſiae or of the peace reſpectixeh 
ſhall forthwith make out and deliver to him, on being pa 
for the ſame 6d. and no more; and the treaſurer up® 


ſight of the order ſhall forthwith pay the ſame. 


Larceny. 
Warrant for larceny. 


Weſtmorland. To the conſtable of 
Fan as A. I. of in the county of ——» 


yeoman, hath this day made information and complaint 
upon oath before me — one of his majeſty*s Ju/'ices of the 
peace for the ſaid county, that this preſent day divers goods of 
him the ſaid A. I. to wit, — have fel;moufly been Nolen, 
taken, and carried away from the houſe of him the ſaid A. I. 
at aforeſaid in the county afore/ aid, and hat he hath 
juſt rauſe to ſuſpeft, and * dath ſuſpeft, that A. O. late 
of — yeaman, felonioufly did ſteal, take, and carry away 
the fame: Theſe are therefore ta command you forthwith ta 
apprehend him the ſaid A. O. and to bring him before me ſa an- 
ſwer unto the ſaid information and cemplaint, and t9 be further 
dealt with according to law: Herein fail you not. Given 
under my hand and ſeal the day of in the 
ear 
Note; The form of a warrant to ſearch for ſlolen goods 

1s inſerted under the title Search warrant. 


Indictment for grand or petit larceny in general. 


Weſtmorland. THE Jurors for our lord the king upon 

their oath preſent, That A. O. late of 
— — in the county of labourer, on the 
day of — in the — year of the reign of 
with force and arms, at in the county aforeſaid, one 
Unen ſheet of the value of ——- of the gas and chattels of 
one A. I. then and there being, felonioufly did fleal, take, and 
carry away, ag inſt the peace of our ſaid lord the king, his 
crown and dignity, | | 


Inditment for picking of pockets, or otherwiſe 
privately ſtealing from the perſon. 


Weſtmorland. 1 'HE jurors for our lord the king upon 
; their oath preſent, That A. O. late of 
— in the pariſh of — yeoman, an the — day 


of m the year of the reign 9 with 


force and arms, at the pariſh aforeſaid in the county aforeſaid, 


one ſilver watch of the value 7 — of the goods and chat- 
tels of one A. I. from the perſon of the faid A. I. ſubtilly, pri- 
vately, craftily, and without the knowledge of the ſaid Ac by 
then and there felomouſly did fteal, take, and carry away, againſt 
(be peace of cur ſaid lord the king, his crawn and dignity. 
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Larceny. ' 


Indictment for breaking a houſe in the day time, 
ſome perſon being therein, 


Weſtmorland. T E. jurors for our lord the king up 
| their oath preſent, That A. O. late if 


bo in the county of labourer, on the da 
of in the year of the reign of at the haur 
of — in the afternoon of the ſame day, with force and 
arms, at in the county of = the dwelling hauſ⸗ 


of one A. I. there ſituate, (one B. I. wife of the ſaid A. . 
in the ſame houſe in the peace of God and aur ſaid lord the 
king then being,) felanisuſiy did break and enter, and one ſilver 
hoon of the value of = of the goods and chattels of him 
the ſaid A. I. then and there fel:nioufly did fieal, lale, and 
carry away, and her the ſaid B. I. then and there in buy 
fear and danger of her liſe f-l1niufly did put 3 agaft the peace 


of our ſaid lord the king, his crown and dignity. 


Indictment for breaking a houſe in the day time, 
no perlon being therein. 


Weſtmorland. T H E jurors for cur bird the king upm thir 

cath preſent, That A. O. late of 
en the day of in the —— year of the reign of 
—— at the hour of —-—— in the aſternton of the ſume das, 
with force and arms, at in the county aforeſaid, the 
dwelling houſe of one A. I. there ſituate, fel;niouſly did breat 
and enter, and ane filver [pan of the value of of tie 
goods and chattels of him the ſaid A. I. then and there fal 
moufly did fleal, take, and carry away; againſt the peace f 
our ſaid lord the king, his crown and dignity. 


Indictment for ſtealing of goods out of a ſhop, 
warehouſe, coach-houſe, or ſtable. 


Weſtmorland, T HE jurors fer our lard the king upon ther 
5 cath preſent, That A. O. late of —— 
in'the county aforeſaid, lab:urer, on the ——— day of — 
in the year of the reign of — with farce and 
arms, at in the caunty aforeſaid, one piece of cleth / 
the value of of . the goods and chatiels of one A. G 


in the ſuop of him the ſaid A. I. then and there being fon 
then and there privately and felonioufly did teat, fake, an 
curry away ; again the peace of our ſaid lird the king, li 


£rown and dignity, 


PE 


Leather. 


Concerning the duties on leather, See title Exciſe. 


HERE are ſeveral ſtatutes unrepealed, which were 
made before the firſt year of the reign of James Ill, 
concerning leather ; but the att made in that year ren- 
ders them all uſeleſs, the ſame being intended to reduce 
all the acts into one relating to that commodity ;3 which 
ſame thing was attempted in that king's reign, with ſucceſs, 


in divers other articles. 
Therefore in this title I ſhall go no further back than 


the ſtatute of the 1 J. c. 22. And to avoid abundance of 
repetitions, 1 will firſt inſert the methods of recovering the 
ſeveral penalties, and will then proceed with this article 
in its ſeveral progreſſes, in the order of time, from the firſt 
flaying off the hide, to its being at laſt fold and manufac- 


tured in leather, or exported. 


General penalties and forfeitures under this title. 
II. Of hides before they come to the tanner. 
Il. Of the tanning of hides. 
IV. Of the currying of higes. 
V. Of the ſearching and ſealing of leather. 
VI. Of the triers of leather. 
VII. Of the ſelling and regi/tering of leather. 
Vll. Of the manufacturing of leather, or export- 
ing it. 


. 


I. General penalties and forfeitures under this title. 


All forfeitures by the aft of the 1 J. c. 22. not here- 
alter otherwiſe ſpecially directed, ſhall be divided one third 
to the king, one third to him that ſhall ſue, and one third 
to the city, town, or lord of the liberty. 1 F. c. 22. 
J. 46. | 

And all leather, ſhoes, or other things made of tanned or 
curried leather, ſeized and condemned by the triers here- 
aftermentioned, by the ſaid ſlatute of the 1 J. c. 22. if in 
Landon, ſhall be brought to Guildhall, and prized by in- 
different perſons, and the value thereof divided, one third 
to the ſeizor, one third to the chamber of London, and one 
third to ſuch poor as the mayor and four aldermen hall 
appoint : If 1n any other city, town, or place, they ſhall 
be brought to the common hall of ſuch town, or to ſeme 
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the . anc on 
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to be recovered, 


Forfeitures on 


the 1: & 14 
C. 2. c. 7. 


Caſhing hides, 


Leather. | 


convenient and open place to be appointed by the lord of 


the liberty where no common hall is, there to be prized a; 
aforeſaid, and the value divided, one third to the poor and 
in other deeds of charity after the diſcretion of the mayor 
or lord of the liberty, one third to the mayor for the uſe of 
the commonalty, or to the lord of the-liberty where there 
is no mayor or other ſuch like othcer, and one third to the 
ſeizor. 1 F. c. 22. f. 46. | 

And the above ſaid forfeitures on the 1 J. may be ſued 
for in any court of record, by action of debt, bill, plaint, or 
information, or otherwiſe. Id. 

And likewife all juſtices of aſſize, juſtices of the peace, 
mayors, and ſtewards of leets, may inquire thereof in their 
ſeſſions, leet, or law day, and hear and determine the ſame, 


J. co. 


And moreover by the 9 An. c. 11. Any two juſtices 
near where the forfeitures on the ſaid act of the 9 4. 
ſhall be incurred, or offence committed, or where any of- 
fence ſhall be committed againſt the aforeſaid att of 1 7. 
c. 22. may hear and determine the fame ; who*ſhall on in- 
formation or complaint, in three months after any ſeizure 
made or offence committed, ſummon the party accuſed, 
and the witneſſes: and on appearance or contempt in not 
appearing (on proof of notice given) ſhall proceed to exa- 
mine witneſſes on oath, and give judgment, and iſſue war- 
rants for levying the penalties, and cauſe the diſtreſs to be 
fold, it not redeemed in fix days. And if either party is not 
ſatisfied with the judgment, he may appeal to the next 
ſeſſions, who ſhall determine the ſame, and in caſe of con- 
viction, iſſue warrants for levying the penalties. /. 36. 

All forteitures and ſums by the att of the 1; & 14 
C. 2. c. 7. ſhall be recovered in any court at Veſtminſer, 
or in any court of record in the city, town, county, or place 
where the offence ſhall be committed; to be diltributed 
half to the king, and half to the informer. /. 10. 


It. Of hides before they come to the tanner. 


If any raw hide or calf ſkin ſhall wilfuily or negli- 
gently be gaſhed or cut in flaying, or being gaſhed or cut 
{hall be offered to ſale; the butcher or other perſon who 
impaired the fame, or the perſon offering the fame to late 
ſhall forteit 2s. 6d. for every hide, and 1 s. for every calf 
Kin; half to the poor of the pariſh where it is found ot 
offered to ſale, and half to him that ſhall ſuc. 9 4. C. I. 


J. 11. 8 No 


Leather. 89 


No butcher ſhall water any hide, except in June, July, watering hides, 
and Aug; on pain of 38. 4 d. 1 J. c. 22. /. 2. 

No butcher ſhall offer any hide to ſale, being putreſied; Rotten hides, 
on pain of 38. 4d. id. 

None but tanners ſhall buy any rough hide or ſkin Wha may buy 
(except {alt hides for the uſe of ſhips) ; on pain of forfeit= 
ing the ſame, or the value thereof. /. 7. 


f I. Of the tanning of hides. 


No perſon ſhall be a tanner, but who hath ſerved .. 
ſeven years, except the wife or ſuch ſon of a tanner as hath ; 
uſed the trade four years, or the ſon or daughter of a tanner, 
or ſuch perſon who ſhall marry ſuch wite or daughter to 
whom he ſhall leave a tan houſe and fats; on pain of for- 
feiting all ſuch leather by him tanned, or of which he 
ſhall receive any profit, or the value thereof., 1 F. c. 22. 


| No tanner ſhall be a butcher, on pain of 6s. 8 d. a day. 


No tanner ſhall be of any craft exerciſed in the cutting 
or working of leather; on pain of forfeiting the ſame, or 
the value thereof. /. 6. 
No perſon ſhall fell any oak trees, meet to be barked, Oak bark; 
where bark is worth 28. a cart load, over and above the 
charges of barking and pilling (except timber for houſes, 4 
ſhips, or mills) but between April 1, and June 30; on pain 
of torfeiting the ſame, or double value thereof. /. 20. 
No purveyor of timber ſhall fell for the king's uſe, any 
oak timber tree meet to be barked, but. in barking time 
(except for the king's houſes or ſhips) ; or ſhall receive 
any profit by any lops, tops, or bark of trees to be taken 
by them ; or ſhall take or diſpoſe from the owner, any 
more ot any tree ſo to be taken, than only the timber there- 
of o be uſed only about the king's buildings or ſhips : on 
pain of forfeiting to the party grieved, for every tree, and 
tor the lops, tops, and bark of every tree, '40s. And the 
owner may withhold any bark, lop, or top, any commiſſion 
or other matter notwithſtanding. J. 21. 
No tanner ſhall ſuffer any hide or ſkin to lie in the Manner of tan · 
limes till they be over limed ; nor ſhall put them into any Ang. 
tan fats, before the lime be perfectly ſokened and wrought 
out of them; nor ſhall uſe in the tanning thereof any thing 
but aſh bark, oak bark, tap wort, malt, meal, lime, culver 
dung, or hen dung; nor ſhall ſuffer it to lie wet till it be 
*I0Zen , nor thall dry it by the fue, or ſummer ſun ; nor 


all 


\ = & 4 


Leather, 
{hall tan any hide or ſkin putrefied or rotten ; nor ſhal 
ſulfer the hides for utter ſole leather to lie in the woors 
leſs than 12 months, nor the hides for upper leathers leb 
than nine months; nor ſhall neghgently work the hides in 
the woozes, but {hall renew and make ſtrong their W00zes, 
as often as ſha!l be requiſite ; nor ſhall put to ſale any les. 
ther tanned in any other ſort than by this ſtatute is limited: 
on pain of forteuing every hide or ſkin tanned and offere] 
to Ele contrary to this act, or the value thereof. . 11, 
No tanner {hall raiſe with any mixtures any hide to be 
converted to backs, bend leather, clouting leather or any 
other ſole leather, except they be for largeneſs, (late, and 
growth fit for that purpole, to be tried by the triers here. 
after mentioned; on pain of forfeiting the ſame. 1 J.. 
a2. / 12, 13. 
No perſon ſhall ſet the fats in tan hills, or other places 
where the woozes or leather may take any unkind heats; 


or ſhall put any leather into any hot or warm woozes; or 
* ſhall tan any hide or ſkin with any hot or warm woozes; on 
pain of 101. and the pillory on three market days in the 


Who may be a 
curt ier. 


Leather deliver- 
ed to the currier. 


next market town. /. 16, 17. 
If any tanner or other perſon ſhall ſhave or cauſe to b 


ſhaved any hide or calt ſkin, before it be thoroughly tat- 
ned, whereby it ſhall be impaired ; he ſhall forfeit the fame 
or the value, half to the king, and half to him that ſhal 
ſue. 9 An. c. 11. /. 12 

Every tanner, who ſhall ſhave, cut, and rake the upper 
leather hides all over, or the necks of their backs and butt; 
ſhall forfeit the ſame or the value thereof, and the ſearcher 
and ſealers hereafter mentioned may ſeize them. 1391 
. . e. 7. ½ K. 

If any tanner ſhall offer to ſale any leather not thorough) 
tanned or dried, to the ſatisfaction of the triers; he (ha 
forfeit ſo much as ſhall be ſo deficient, whether whot 


hides or part thereof. 1 FJ. c. 22. f. 15. 
IV. Of the currying of hides. 


No curtier ſhall be a tanner, ſhoemaker, butche, 
or other artificer uſing cutting of leather; on pain of fot 
feiting 68. 8d. for every hide he ſhall curry during the time 
that he ſhall occupy any of the ſaid miſteries. 1 F.. 


J. 25- 


Every artificer dealing in cutting of leather, 0! other 
perſon, who ſhall buy any red tanned leather, within _ 
don, or three miles thereof, (hall before the next markel 7 


Leather. 91 


iis 

for ſale of leather, give notice thereof to one of the cur- | * 
riers company, and in three weeks after ſhall deliver the Bi 
leather ſo bought (except what ſhall be uſed for ſoles with- "ll 
out being curried, tallowed, or dreſſed) to the ſaid currier, [ 6 
to be curried, tallowed, or dreſſed ; on pain of 6 s. 8d. for 9 
every back, butt, hide, or calf ſkin. 13 C14 C. 2. . | ? 
7· 7. 13. k ; | 38 
No currier ſhall refuſe to curry any leather to him in what time he 178 
mall curry it. 1 


brought by any artificer being a cutter of leather, and bring- 

ing with him ſufficient tuft for the perfe&t Fiquoring the 

ſame, with as convenient ſpeed as may be, not exceeding 

eight days in ſummer and ſixteen in winter, in the pre- 

ſence of the ſaid artificer, if he will be preſent, otherwiſe 

in his abſence ; on pain of forfeiting to the party grieved 

for every hide or piece of leather not in this manner curred, 

and well and ſpeedily dreſſed, 10s. 1 F. c. 22. f. 26. 
And by the 12 G. 2. c. 25. If any curner ſhall refuſe to 

curry any leather brought or ſent to him by any perſon 

dealing or working in leather, or ſhall neglett to curry the 

ſame in 16 days between Sept. 28, and March 25, and in 

8 days in the remaining part of the year ; he ſhall, on con- 

viction before one juſtice, on the oath of one witneſs, for- 

feit any ſum not exceeding 5 I. by diſtreſs; half to the in- 

former and half to the poor. Perſons aggrieved may ap- 

peal to the next ſeſſions. /. 4, 5, 6. | 
No perſon ſhall curry any leather in the houſe of any Manner of cur- 

ſhoemaker or other perſon, but only in his own houſe ſitu- ns . 

ate in a corporate or market town; nor ſhall curry any lea- 

ther except 1t be perfettly tanned ; nor ſhall curry any hide 

or ſkin being not thoroughly dry after his wet ſeaſon ; in 

which wet ſeaſon he ſhall not uſe any ſtale urine, or any 

other deceitful or ſubtle mixture or means to hurt the ſame ; 

nor ſhall curry any leather meet for utter ſole leather, with 

any other ſtuff than with hard tallow, nor with any leſs of 

that than the Jeather will receive; nor ſhall curry any lea- 

ther meet for over leather, and inner ſoles, but with ſuffi- 

cient ſtuff, being freſh arid not ſalt, and thoroughly liquored 

till it can receive no more; nor ſhall burn or ſcald any hide 

or leather in the currying ; nor ſhall ſhave any leather too 

thin, nor ſhall gaſh or hurt any leather in the ſhaving, or by 

any other means; but ſhall work the fame ſufficiently in 

alf points: on pain of forfeiting for every fuch offence 

(other than in gaſhing or hurting in ſhaving) 6s. 8d. and 

the value of ſuch ſkin or hide marred by his evil workman- 

"1p; and for every offence in gaſhing or hurting by thav- 1 1 

Wg, double ſo much to the party grieved, as the leather N ; 

ſhall 


— 


— 
A % 
FI * 


- = RAT 


ID WPF T7 ERC Ix” 


— 


n 


r. os dy 


CEE — — 
— FAS 


rer 


L 26.42 


TE + 


ä 


4 a b 
_ — 3 


= : — — — — 


- — 
* — 


EGS LY gs” - = 4 
by” * ad nf > Aa L _— 4 
1 1 


& 1 


dy 
% 


a r a 
" 4 — 1 


— 


. 


a. 
— 


7 -» 2" Ee — 
1 
= 


- en 
— 


— oy 


92 


Searchers and 
ſ-alers in Lon- 
don. 


In other places, 


Fee for ſealing. 


Leather, 


ſhall be impaired thereby, by the judgment of the wardens 
of the curriers, and of the warden of the company where, 


of the party grieved ſhall be. 1 J. c. 22. /. 22. 


F. Of the ſearchins and ſealing of leather. 


The mayor and aldermen of London (on pain of 40 
for every year they make default, half to the king, and 
half to him that ſhall ſue) ſhall yearly appoint 8 freemen 
of ſome of the companies of cordwainers, curriers, ſadler, 
or girdlers (whereot one ſhall be a ſealer and keep a fe 
for the ſealing of leather); who ſhall be ſworn before then 
to do their othce truly: And they ſhall ſearch and view al 
tanned leather brought to market, whether it is thoroughly 
tanned and dried; and if it is, ſhall ſeal the ſame. 1 7, N 
82. 20, 

i: four of the ſaid ſearchers ſhall be removed at the 
end of the year, and four new ones choſen ; and no one 
ſhall continue in the office above two years together, nor 
ſhall be employed again till after the end of three year; 
on pain of 10 l. a month, /. 36. 

And all mayors, and lords of liberties, fairs, and mer 
kets, out of the compaſs of three miles from London, ſhall 
(on like pain of 40 l.) appoint and ſwear yearly two, thres, 
or more honeſt and ſkilful men, to be ſearchers within thei 
precincts; who ſhall ſearch as often as they ſhall think 
good, or need (hall be, and ſhall ſeal what they find ſult 
cient : And if they find any leather offered to be fold, o 
brought to be ſealed, which ſhall be inſufficiently tanned 
or curried, or any boots, ſhoes, bridles, or other thing mate 
of tanned or curried leather, inſufficiently tanned, curred, 
or wrought, they may ſeize and keep the ſame, till they be 
tried by the triers. /. 32. 

The wardens of the curriers ſhall ſearch and try all ſuc 
curried leather as ſhall be brought to any of their company 
to be curried, and ſhall with a ſeal therefore to be preparth 
with convenient ſpeed, not exceeding one day after d 
currying and requeſt made, ſeal ſuch leather as they bal 
find ralficiendy curried; taking for every hide {o ſealed 
aſter the rate of one penny for the dicker, and for 1 
ſix dozen of calf ſkins one penny, to be paid by the cu 
rier: on pain of forfeiture for every hide not ſearches 
ſealed 6s. 8 d. /. 27. 

But they ſhall not viſit, ſearch, or ſeize any leatheh 
hide, or ſkin, but ſuch as ſhall be curried or dreſſed win 
London or three miles thereof, by ſome member 6! * 


On 
3 


Leather. 


mpany, nor in any other place but in the open mar- 
wy yy 10 thi hops, houſes, 2, warehouſes of ſuch cur- 
zen. 1 . 1. c. 33 4. 5 
eit any 2 or Bd. ſhall refuſe with convenient 
ſpeed to ſeal any leather which is ſufficient, or do allow 
that which is inſufficient ; he ſhall forfeit 406. It he 
ſhall receive any bribe, or exact any other fee than by this 
act is appointed, he ſhall forfeit 201, And if he ſhall re- 
ſuſe to execute his office, he ſhall forfeit 101. 1 F. c. 22. 


J if any perſon ſhall deny, or withſtand, or not ſuffer the 


ſearching or ſeizipg of inſufficient wares, he ſhall forſeit 
51. % 49. 
VI. Of the triers of leather. 


The mayor of London (on pain of 5 1. half to the king, 
and half to him that ſhall ſue) ſhall within ſix days after 
notice given to him of any ſeizure of any leather, red and 
unwrought, appoint ſix triers, two of the cordwainers 
company, two of the curriers, and two of the tanners 
uling Leadenhall market; who upon their oaths to be taken 
before him, ſhall on the ſecond or third market day for 
leather (to be holden on Tue/day, 13 & 14 C. 2. c. J. . 9.) 
in the afternoon try whether the ſame be ſufficient or not. 


[1 J. e. 22. f. 33. 35. 


Every other mayor, or lord of liberty, out of the com- 
paſs of three miles from London, within whoſe precincts any 
ſeizure of any tanned leather, red or curried, or of any 
ſhoes, boots, or other wares made of tanned leather ſhall 
be, ſhall (on like pain) with all convenient ſpeed after 
notice given to him of ſuch ſeizure, appoint fix honeſt and 
expert men, to try whether the ſame be ſufficient or not ; 
the ſame trial to be openly on ſome market day, and within 
I5 at the fartheſt from the time of the ſeizure, upon the 
oaths of the ſaid triers. 


of the ſai 34 
Triers not doing their duty, ſhall forfeit 5. J. 35. 
VII. Of the ſelling and regiſtring of leather. 
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Penalty on the 
ſearcheror (rater 
miſbehaving, 


Penalty on hin- 
dring the ſeat- 
cher, 


Triers in Lon» 
don. 


In other places» 


Tres miſbes 
having. 


No perſon ſhall put to ſale any tanned leather red and Selling unſealed. 


unwroug':t, but in open fair or market, unleſs the ſame 
hath bee: firſt ſearched and ſealed ; nor ſhall offer to ſale 
any tanned leather red and unwrought before it be ſearched 
and ſcaled; on pain of forfeiting the ſame, or the value 


thereof, and alſo for every hide or piece 6s. 8 d. and for 


every dozen of calves ſkins 3s. 4 d. 1 FJ. c. 22. f. 14. 
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Where to be fold 
and regiſtered. 


Fee for regiſ- 
tring. 


Regiftring in 
London. 


Buyer of leather 
ſel ng it again 
unwrought, 


But no perſon ſhall incur any penalty for ſelling or 
buying any ſheep ſkins unſearched or unſealed. 4 J. 4. 6, 
All red tanned leather ſhall be bought only in the open 
fair or market, and not in any houſe, yarg, ſhop, or other 
place; on pain of forfeiting the ſame, or the value thereof, 
and the contract to be void. And all ſuch leather 


| ſhall be ſearched and ſealed before ſale, and on ſale ſhall 


be regiſtred, and an entry made both by the buyer and 
ſeller, both being preſent, and their names and dwelling 
entered into the book of the regiſter ; on pain that every 
{uch buyer or ſeller who ſhall make default, ſhall forfeit the 
ſame or the value thereof. 13 & 14 C. 2. c. 7. / 4. 

Searchers and ſealers ſhall keep a regiſter, wherein they 
ſhall enter all bargains made for leather, bides, or ſkins, du- 
ring the fair or market, being thereunto required by the buyer 
or ſeller, with the prices; taking for ſearching, ſealing, 
and regiſtring of every ten hides, backs, or butts of the 
ſeller, 2 d. and ſo after the ſame rate; and for every x 
dozen of calves ſkins or ſheep ſkins, 2d. and of the buyer 
aſter the ſame rate. 1 F. c. 22. f. 41. 

All red tanned leather which ſhall be brought into Ln 
don, or within three miles thereof, ſhall be brought to 
Leadenhall before it be houſed, and there viewed whether 
it hath been ſearched or ſealed, and ſhall be regiſtred by 
the ſearchers, with half ſuch fees to be paid for ſuch of 
the ſaid tanned leather as ſhall be bought out of Lauda 
or three miles compaſs from the ſame, and ſearched and 
ſealed before it be brought within the city ; on pain that 
every perſon houſing or not bringing his leather to Lead 
hall as aforeſaid, ſhall forfeit for every hide or ſkin 65. $6, 


J. 38. 


By the 1 F. c. 22. No perſon ſhall buy any tanned 
leather unwrought, but who ſhall work the fame into 
wares ; on pain of forſeiting the ſame, or the value thered 
But by the 12 G. 2. c. 25. All perſons who deal 
work in leather, may buy all forts of tanned leather 
open fair or market, whether curried or uncurried, being 


firſt ſearched and ſealed, and may cut and fell the ſame u 


any ſmall pieces in their open ſhops. /. 1. 

And by the 1 W. ſefſ. 1.c. 33. All dealers or worten 
in leather may buy all ſorts of red tanned leather in off 
fair or market, whether curried or uncurried, being | 
ſearched and ſezled, and may fell it again in their off 


ſhops, or cut and convert it into other made ware. 6 
Vit 


Leather. 


Within London, or three miles thereof, no perſon ſhall 
ſell any wares appertaining to the miſtery of any arti- 
ficer cutting leather, but only in open ſhop, common fair, 
or market, whereby the wardens may have ſearch thereof; 
on pain of forfeiting the ſame, and alſo 10s, 1 F. c. 22. 


fe 45. 


Vl. Of the manufatturing of leather, or export- 
ing it. 


No ſhoemakers ſhall make any boots or ſhoes, or any 
part of them, of Engliſh leather wet curried (other than 
deer ſkins, calves ſkins, or goat ſkins made and dreſſed like 
Spaniſh leather), but of leather well and truly tanned and 
curried in manner aforeſaid, or of leather well and truly 
tanned only, and well ſewed, without mixing overleathers, 
that is to ſay, part being neats leather, and part calves 
leather ; nor ſhall put into any part of any ſhoes or boots, 
any leather made of a ſheep ſkin, bull hide, or horſe hide; 
nor in the upper leather of any ſhoes, or into the nether 
part of any boots (the inner part of the ſhoe only excepted) 
any part of any hide from which the ſole leather is cut, 
called the wombs, necks, ſhanks, flank, powle, or cheek ; 
nor ſhall put into the utter ſole any other leather than the 
beſt of the ox or ſteer hide; nor into the inner ſole, any 
other leather than the wombs, neck, powle, or cheek ; 
nor into the treſwells of the double ſoled ſhoes, other than 
the flanks of any of the hides aforeſaid ; nor ſhall make or 

put to ſale between September zo, and April 20, any ſhoes 
or boots meet for any perſon above four years old, wherein 
ſhall be any dry Engliſb leather, other than calves ſkins or 
goat ſkins made or dreſſed like Spaniſh leather; on pain of 
orfeiting for every pair of ſhoes or boots 38. 4 d. and the 
value thereof. 1 F. c. 22. f. 28. 

And if any ſhoemaker, fadler, or other artificer uſing 
of leather, do make any wares of any tanned leather inſut- 
hciently tanned, or of tanned and curried leather being not 
luſhciently tanned and curried; he ſhall forfeit the ſame, 
and the value thereof. / 44. | 

If any ſhoemaker or cobler within Londen or three miles 
thereof, . ſhall put any tanned leather into any boots or 
ſhoes, or other things made- of tanned leather, which 
hall not be well and perfectly tanned, or do put any cur- 
ned leather into boots or ſhoes or other things made of 
leather, which (hall net be ſufficiently tanned and — 

an 
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Search in Lon- 
don for inſuffi- 
icant wares, 


Exportation. 


* 


Meaning of the 
word. 


Teather. 

and alſo ſealed; he ſhall forfeit the ſame, and the value 
thereof. 1d. | 

And the maſter and wardens of the miſteries of cord. 
wainers, curriers, girdlers, and ſadlers of London (on pain 
of 40 l. for every year they make default, half to the king 
and half to him that ſhall- ſue) ſhall once a quarter or 
oftner, make ſearch and view of all boots and ſhoes, and 
other wares made of tanned leather, within three miles of 
London, and if they are not truly wrought, they may ſeize 
and carry the ſame to the ſeveral common halls. /. 29. 

And by the 1 . fe. 1. c. 33. J. 3. Every hide, ſkin, 
or piece of tanned leather ſhaved or liquored, of what co. 
lour ſoever, with any lawful liquor or dreſſing, and being 
well and truly curried, ſhall be deemed ware within the 
ſaid ſtatute of the 1 J. c. 22. 

All forts of leather and ſkins, tanned or dreſſed, may be 
exported. . 20 C. 2. c. 5. 9 An. c. 6. ſ. 4. 

Importing of leather gloves or mitts, See Globes. 


Lecturer, 


the 13 14 C. 2. c. 4. Lecturers in churches, un- 

licenſed, and not conforming to the liturgy, ſhall be 
diſabled, and ſhall alſo ſuffer three months impriſonment 
in the common gaol ; and two juſtices (or the mayor in2 
town corporate) ſhall, upon certificate from the ordinary, 
commit, them accordingly. /. 19—23. 


= 


—— — 


Teet. 


L EET lth, lathe, lathe) is of Saxon original, and 
ſeemeth to be no other than the court of the late; 
as the county court is the court of the county. For i 
ancient times the counties were ſubdivided into lathes 
rapes, wapentakes, hundreds, and the like. And the (he- 
riff twice a year performed his fourn or perambulation, for 
the execution of juſtice throughout the county. Atte 
wards this power. of holding courts was granted to divers 
great men, within certain diſtricts. And from hence, 


theſe courts, holden within particular parts of rhe 79 
7 


Leet. 


have defcended unto us without variation, under the 

name of the leet, leth, or lathe courts. 

The court leet is a court of record, having the fame ju- 
riſdiction within ſome particular precinct, which the ſheriff's 
tern hath in the county. 2 Flaw. 72. 

For the leet, or view of frankpledge, was by the 
king (for the eaſe of the people) divided, and derived from 

the torn; who did. grant to the lords to have the view of 
the tenants and reſiants within their manors ; ſo as the te- 
nants and reſiants ſhould have the ſame juſtice that they had 
before in the torn done unto them, at their own doors, 
without any charge or loſs of time. 2 Inff. 71. _ 

The inſtitution hereof for keeping of the king's 
peace, was, that every freeman at his age of twelve years 
(except peers, clergymen, and tenants in ancient demeſne, 
2 Haw. 57.) ſhould in the leet, if he were in any leet, 

5 or in the torn if he were not in any leet, take the oath of 
; allegiance to the king; and that pledges or ſureties ſhould 
: be found for his truth to the king, and to all his people, 
or elſe to be kept in priſon : This frankpledge conſiſted 
moſt commonly of ten houſeholds, .which the Saxons 
called theothung, in the north parts they call them ten- 
mentale, in other places of England, tithing ; whereof the 
maſters of the nine families who were bound, were of the 
Saxons called freoborgh, which in ſome places is to this 
day called freeborrow, that is, free ſurety, or frankpledge, 
and the maſter of the tenth houſhold was called heothung- 
mon, to this day in the weſt called ſithingman, and ſithen- 
heofod, and freoborber, that is, capitalis plegines, chief 
pledge; and theſe ten maſters of families were bound one 
for another's family, that each man of their ſeveral fa- 
milies ſhould ſtand to the law, or if he were not forth- 
coming, that they ſhould anſwer for the injury or offence 
by him committed. And the precin& of this frankpledge 
was called decenna, becauſe it conſiſted moſt commonly of 
ten houſholds; and every man of thoſe ſeveral houſholds, 
for whom the pledge of ſurety was taken, were called de- 
cennarii; which names are continued as ſhadows of anti- 
quity to this day. 2 Inf. 73. 

And by the due execution of this law, ſuch peace was 
unwerſally holden within this realm, as no injuries, homi- 
cides, robberies, thefts, riots, tumults, or other offences 
were committed; ſo as a man with a white wand might 
lafely have ridden before the conqueſt, with much money 
me him, without any weapon, throughout England. 
Ni. 72. 
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Offences within 
the leet, not in- 
quirable in the 

Torn, 


Steward may 


Leet, 


But no perſor is N to appear at any leet within 
the precincts whereof he doth not reſide. 2 Haw, 57, 

He that claims a leet by charter, muſt hold it on the 
days preſcribed by the charter; he that claims it by pre- 
ſcription, may claim to hold it once or twice every year, 
at any ſuch days as ſhall upon reaſonable warning be ; 
pointed, if the uſage hath been ſo that it hath been kept 
at uncertain times; or elſe it ought to be kept at ſuch 
certain days and times, as by preſcription hath been cer. 
tainly uſed. 2 Inf. 72. 

If a nuſance done within the juriſdiction of the leet, 
be not preſented in the leet, the ſheriff in his torn cannot 
inquire of it; for that which is within the precindt of the 
leet is exempt from the torn, otherwiſe there might he ; 
double charge; but in that caſe a writ may be directed u 
the ſheriff, to inquire thereof. 4 Inf. 261. 

It feems that a court leet is ſo far intruſted with the 


commit for an keeping of the peace within its own precintt, that the 


atfray. 


What felonies 


ſteward of it may by recognizance bind any perſon to the 
peace, who ſhall make an affray in his preſence, ſitting the 
court, or may commit him to ward, either for want of 
ſureties, or by way of puniſhment, without demanding any 
ſureties of him, in which caſe he may afterwards impole 2 
fine according to his diſcretion. 2 Haw. 4. 

The leet hath power to receive indictments of felo- 


arecognizablein nies at the common law, but not of felonies by act of 


the lect, 


Other publick 
offences, 


. parliament, unleſs ſpecially limited thereto. 2 H. H. 

Lo 
l Furthermore, this court hath cognizance of a great 
number of offences, both by the common law, and by 
ſtatute; as for inſtance, tipling in alehouſes; aſſault 
whereby bloodſhed enſueth; common barators ; bau 
houſes ; defects in bridges and highways ; deſtroyers dl 
ancient boundaries; bakers; brewers ; butchers ; curries, 
deciners or ſuitors not appearing in the leet ; eſtrays, wall 
and treaſure trove ; eave droppers ; foreſtallers, regraton5 
ingroſſers; deſtroyers of game; gameſters ; hedge-breakers; 
neglefters of. hue and cry; higlers; innholders; millers; 
night walkers; commoh nuſances; want of pillory n 
flocks, and common pounds; reſcous ; ſcolds ; ſhoemaker; 
ſearchers of leather; ſtoned horſes of two years old put cr 
the common; victuallers; conſtables negleing watch 
ward; weights and meaſures; and many others by pa 
ticular ſtatutes, / vad. b. 4. c. 1. 


Private offences, But a man cannot be preſented in the leet for ſurcharg" 


the common, or for digaing in the common; becauſe I 
| concel 


_ = 


Leet. 
concerns the private, not the publick intereſt, and belongs 
rather to the court baron to inquire of it. id. Le 
Alſo no offence is cognizable in the leet, unleſs it aroſe 
Gnce the holding of the laſt court. 2 Haw. 66. 


The conſtables of common right are to be choſen and 
ſworn in the leet or torn. 2 Haw. 62. 
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Within what 
time offences 
are cognizable. 
Conſtable cho- 
ſen in the leet. 


The leet ſeems not to be within the equity of the Jurors, 


ſtatute of 1 R. 3. which requires that the jurors in the 
torn ſhall have 20s. a year ſrechold, or 26s. 8d. copy hold 
or cuſtomary ; for it is ſaid, that any perſon happening to 


be preſent at the leet, or to be riding by the place where 


it is holden, may for the want of jurors be compelled by 
the ſteward to be ſworn, whether he be reſident within 
the lect or not; by which it ſeems to be implied, that any 
perſon whatſoever is capable of being put upon the jury in 
a court leet. 2 Haw. 69. 


Indictments in the leet ought to be by roll indented; Tnaiaments 


one to remain with the indictors, and the other with the 
ſteward, to prevent embezilling. 1d. 

Although the leet may receive indictments of felony, 
yet it cannot hear and determine them, but muſt ſend 
them to the gaol delivery, there to be heard and determin- 
ed, if the offenders are in cuſtody ; or remove them by 
certiorari into the king's bench, that proceſs may be made 
upon them to outlawry. 2 H. H. 71. e 

It ſeems to be agreed, that a preſentment in the leet 
of any offence within the juriſdiction of the court, being 
neither capital nor concerning any freehold, ſubjects the 
party to a fine or amerciament without any further proceed- 
ing, and admits of no traverſe to the truth of it: But if it 
touch the party's freehold, it may be removed into the 
king's bench and there traverſed. 1 Haw. 217. 219. 
2 Haw. 71. 

A fine is a pecuniary puniſhment, aſſeſſed by the 
ſteward, for an offence or contempt committed in court, 
or by public officers out of court, in adminiſtration of 
their offices; a fine is always aſſeſſed by the ſteward, and 
Is not to be affeered, though ſometimes it is called an amer- 
ciament; and the lord by a ſpecial warrant to the bailiff 
may diſtrain, or he may have an action of debt, for a fine 
mpoſed, but he cannot impriſon. And this is the only 
court that can fine and not impriſon. Mood. b. 4. c. 1. 
2 H. H. 61. 

An amerciament is a pecuniary puniſhment, aſſeſſed 
by the homage or jury, for offences committed out of court 
by private perſons, to be mitigated by afteerers (from af- 

G feurer, 


to be indented, 


Inditments of 
felonies how to 
be certified, 


Traverſe, 


Fine. * 


Amerclament, 
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feurer, to tax), who are to affirm the reaſonableneſs thereof 
upon their oaths, where no expreſs penalty is inflicted by 
ſtatute; and for this alſo the lord may have an action of 
debt, or may diſtrain of common right, and impound the 
diſtreſs, or ſell it at his pleaſure, but cannot impriſon for it, 

Mood. J. 4. c. 1. 
Amerciament, And upon preſentment of a nuſance, the ſteward may 
either amerce the perſon, and order him alſo to remove 
it by ſuch a day, under pain of — a certain ſum; or 
he may order him to remove it, under ſuch a pain, with. 
out amercing him at all: And on preſentment at another 
court, that he hath not removed ſuch nuſance (having had 
notice thereof) the pain may be recovered by diſtreſs or ac. 

tion of debt, without farther proceeding. 2 Haw. 61, 

It ſeemeth that of common right any court leet, 
with the aſſent of the tenants, may make by-laws under 
certain penalties, in relation to matters properly within the 
cognizance of ſuch court, as the reparation of the highways, 
and the like: And alſo a court baron by cuſtom may make 
by-laws, for the well regulating of commons, and ſuch like 
private matters. And therefore where a court leet and 
baron are holden together, as they uſually are, it ſeems, 
that what is tranſafted therein, in relation to publick mat- 
ters, ſhall be applied to the juriſdiction of the court leet, 
and what is done in relation to private matters, ſhall be in- 
tended to be done by the court baron. 2 Haw. 68. 

Pillory and The lord of thy leet ought to have a pillory and tumbrel; 
ſtocks. and for want thereof he may be fined, or his libery ' 
ſeized. Cyo. El. 698. 

But the locks are to be provided at the charge of the 
town ; for originally they were not to puniſh, but to keep 
men in hold. bod. J. 4. c. 1. 

Buſineſs devolv=2 But the bufineſs of the leet . hath declined for many 


4 x f 
— — years; and is devolved on the quarter ſeſſions. 


By-laws, 


* 


Letter, 


Sending threat- N the 9 C. c. 22 and 27 G. 2. c. 15. If any pee 
; ſhall knowingly ſend any letter, without any name 
ſubſcribed thereto, or ſigned with a fictitious name, deman 

ing money or other valuable thing; or threatening to 

or murder any of his majeſty's ſubjects, or to burn fel 

houſes, outhouſes, barns, ſtacks of corn or grain, hay 0! 

ſtraw ; though no money or veniſon or other valuable = 


9 


| Letter. 
de demanded by ſuch letter; or ſhall reſcue any perſon in 
Ws cuſtody for ſuch offence ; he ſhall be guilty of felony with- 


out benefit of clergy. F 
And by the 30 E. 2. c. 24. All perſons who ſhall 
knowingly ſend or deliver any letter or writing, with or 


tious name, threatening to accuſe any perſon of any crime 
puniſhable by law with death, tranſportation, pillory, or any 
other infamous puniſhment, with intent to extort from him 
any money or other goods, ſhall be puniſhed at the diſ- 
cretion of the court by fine and impriſonment, pillory, 
whipping, or tranſportation for ſeven years. 

Seditious or defamatory letters belong to title Libel. 

Opening or detaining letters. See Poll. 


—_— — 
2 7 — 


Lewdnels. 


* any offend their brethren by adultery, whoredom, 
inceſt, or any other uncleanneſs, the churchwardens 
ſhall preſent them to the ordinary, and they ſhall not be 
admitted to the holy communion, till they be reformed. 
= Cr. 109. 

But Abo. lewdneſs be properly puniſhable by the eccle- 
ſiaſtical law, yet the offence of keeping a bawdy houſe 
cometh alſo under the cognizance of the law temporal, as 
a common nuſance, not only in reſpect of its endangering 
the publick peace, by drawing together diſſolute and de- 
bauched perſons, but alſo in reſpett of its apparent tenden- 
cy to corrupt the manners of both ſexes- 3 In. 205. 
1 Haw. 196. 

And in general, all open lewdneſs - groſsly ſcandalous 
1s puniſhable upon indictment at the common law. 
1 Haw, 7, 

And offenders of this kind are puniſhable not only 
with fine and impriſonment, but alſo with ſuch infamous 
puniſhment as to the court in diſcretion ſhall ſeem proper. 
1 Haw, 196. 

And upon information given to a conſtable, that a 
man and woman are in adultery or fornication together, 
or that a man and woman of evil report are gone to a ſuſ- 
pected houſe together in the night, the officer may take 
company with him, and if he find them ſo, he may carry 
them before a juſtice, to find ſureties of the good behaviour. 
Dall. c. 124. 2 Haw, 61. 
G 3 For 


without a name ſubſcribed thereto, or — with a ficti- 
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. proſtituted herſelf there: L. Raymond ſaid, it was an 


the cha year of the reign of 


_ Lewdneſs, 


For it ſeems always to have been the better opinion, 
that a man may be bound to his good behaviour, for haunt. 
ing bawdy houſes with women of bad fame, as allo for keep. 
ing bad women in his own houſe. 1 Haw. 132. 

And a wife may be indicted together with her huſband, 
and condemned to the pillory with him, for keeping 
bawdy houſe ; for this is an offence as to the government 
of the houſe, in which the wife has a principal ſhare ; and 
alſo ſuch an offence as may generally be preſumed to be 

managed by the intrigues of her ſex. 1 Haw. 2. 

And if a wife go away, and remain with an adulterer 
without being reconciled to her huſband, ſhe ſhall loſe her 
dower. 2 Inft. 435. 

But if a perſon is indifted for frequenting a bauch 
houſe, it muſt appear that he knew it to be ſuch a houſe; 
and it muſt be expreſsly alledged that it is a bawdy houſe, 
and not that it is ſuſpected to be ſo. Mood. b. 3. c. 3. 

On an indictment for keeping a diſorderly houſe, 2 
female witneſs ſwore, that ſhe was a ſailor's wife, and dur. 
ing her huſband's abſence qut of the realm ſhe had often 


odious piece of evidence, and ought not to be heard, Bur, 
Bawdy-h. 

But it is ſaid a woman cannot be indicted for being a 
a bawd generally, for that the bare ſolicitation of challity 
is not indiftable. 1 Haw. 196. 1 Salk. 382. 


Indictment for keeping a diſorderly houſe, 


Wellmoriand. I E jurors for our lord the king im 
their oath preſent, that A. O. lat f 
in the ſaid county, labourer, on the day of — 
— and at divers other tints 
as well befere as after, with force and arms, at —— %. 
ſaid, in the county aforeſaid, did keep and maintain, and yet dil 
keep and maintain, a certain common, ill-geverned and diforder- 
ly houſe, and in the ſaid houſe, for his own lucre and gain, ct. 
tain evil and ill diſpoſed perſons, as well men as women, of ev! 
name and fame, and of diſhoneſt converſation, to frequent and 
come together then, and the ſaid divers other times, there unlau- 
fully and wilfully did cauſe and procure : and the ſaid men gud 
women, in the ſaid houſe, at unlawful times, as well in tht nigh 
as in the day, "then and the ſaid other times, there ts be and fi. 
main, drinking, tipling, whoring, and miſtehaving then) 
unlawfully and wilfully did permit, and yet doth permit, by 
25 Hu pred 
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| great damage and common nuſance of all the ſuljects of our ſaid 
®Z lord the king, and againſ1 the peace of our ſaid lord the king, his 
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4 1 is a malicious defamatiin of any perſon, expreſſed 

4 either in printing er writing, ſigns or pictures, to aſperſe 

be reputation of one that is alive, or the memory of one that is 
dead, Wood. b. 3. c. 3. 

A malicious defamation] And the ſcandal which is ex- Jronical defa- 
preſſed in a ſcoffing and ironical manner, is as properly a mation. 
malicious defamation, as that which is expreſſed in direct 
terms; as where a perſon propoſes one to be 1mitated for 
his courage, who is known to be a great ſtateſman, but no 
ſoldier; and another to be imitated for his learning, who 
is known to be a great general, but no ſcholar; and the 
like: Which kind of writing is as well underſtood to mean 
only to upbraid the parties with the want of theſe quali- 
ties, as if it had directly and expreſsly done ſo. 1 Haw. 

194. 


And from the ſame foundation it hath alſo been reſolved, Expreſſing one 
or two letters 


that a defamatory writing, expreſſing only one or two let- oniy ef name 
ters of a name, in ſuch a manner, that from what goes be- I 
lore and follows after, it muſt needs be underſtood to ſig- 

nify ſuch a particular perſon, in the plain, obvious, and 

natural conſtruttion of the whole, and would be perfect 

nonſenſe if reſtrained to any other meaning, is as properly 

a libel, as if it had expreſſed the whole name at large ; for 

it brings the utmoſt contempt upon the law, to ſuffer its 

Jultice to be eluded by ſuch trifling evaſions: And it is a 41% 
ndiculous abſurdity to ſay, that a writing which is under- , = 
ſtood by every the meaneſt capacity, cannot poſſibly be under- _ 
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flood by a judge and jury. id. 8 1 | 
And it matters not whether the libel be true, or whether Whether true ot _ 
the party againſt whom it is made be of good or bad fame; — not a 19 
for in a ſettled ate of government, the party grieved 38 
E 64 ought 1 
1 
7 A 
[” ! - 


Cereral 2ccuſae 
tions not a libel. 


May he in writ- 
ing or wichout. 


Perſont lihelled 


Compoſer, pro- 


Libel; 


ought to complain, for any injury done to him, in the or. 
dinary courſe of law, and not by any means to revenge 
himſelf, either by the odious courſe of libelling, or other, 
wiſe, 5 C. 125, But this is to be . when the 
proſecution is by information or indictment; but in an ac. 
tion on the caſe, which 1s to repair the party in damages, 
the defendant may juſlify the truth of the facts, and ſhew 
that the plaintiff hath received no injury. 3 Black}. 126, 
Of any perſon] Where a writing inveighs againſt man, 
ind in general, or againſt a particular order of men, as for 
inſtance, men of the gown, this is no libel; but it muſt 
deſcend to particulars and individuals to make it a libel, 
3 Salk. 224. | 

Expreſſed either in printing or writing, figns or piflures) A 
libel is either in writing, or without writing: In writing, 
when an epigram, rhyme, or other writing is publiſhed to 
the contumely of another, by which his fame or diguit, may 
be prejudiced : Without writing, may be by picturcs, as to 
paint the party in any ſhameful and jgnominious manner; or 
by ſigns, as to fix a gallows, or other reproachful and ig- 
nominious ſigns at a man's door. 5 Ce. 125. 

E. 7 G. Mayor of Northamptin's caſe. He ſent lord 
Halifax a licence to keep a public houſe, which the court 
faid was a libel in the caſe of a perſon of his quality, and 
granted an information for it. Str. 422. 


Or the memory of ene that is dead | For the offence is the 
ſame, whether the perſon libelled be alive or dead. 5 C. 
125. 


IT. Who are puniſhable far it, 


It is certain, that not only he who compoſes a libel, or 
>- procures another to compoſe it, but alſo he who publiſhes, 
or procures another to publiſh it, are in danger of being 

uniſhed for it ; and it is ſaid not tobe material, whether 
be who diſperſes a libel know any thing of the contents or 
effect of it or not; for nothing would be more eaſy, than 
to publiſh the moſt virulent papers with the — ſecu⸗ 
rity, if the concealing the purport of them from an illite· 
rate publiſher, would make him ſaſe in diſperſing them- 
1 Haw. 195. 

Alſo it hath been ſaid, that if he who hath either read 
libel himſelf, or hath heard it read by another, do after- 
wards maliciouſly read or repeat any part of it, in the pte. 
ſence of others, or lend or ſhew it to another, he is guilt} 
of an unlawful publication of it. id; 


All 


"EEG ky _ 


2 
A 


Tibel. 


Alſo it hath been holden, that the copying of a libel ſhall 
be a concluſive evidence of the publication of it, unleſs the 
party can prove, that he delivered it to a magiſtrate to 
examine it. id. | 

And it hath been ruled, that the finding a libel on a 
bookſeller's ſhelf, is a publication of it by the bookſeller ; 
and that it is no excuſe to ſay, that the ſervant took it into 
the ſnop without the maſter's knowledge ; for the law pre- 
ſumes the maſter to be acquainted with what the ſervan 
does. 1 Sefſ. C. 33. K. and Dodd, 10 G. 

And it ſeems to be the better opinion, that he who firſt 
writes a libel dictated by another, is thereby guilty of 
making it, and conſequemly puniſhable for the bare wri- 
ting; for it was no libel, till it was reduced to writing; 
for the eſſence of a libel conſiſteth in the writing of it; 
for if a man ſpeak ſuch words, unleſs the words be put in 
writing, it is not a libel. 2 Salk. 419. 1 Haw. 195. 

Alſo it hath been reſolved, that the ſending of a letter 
full of provoking language to another, without publiſhing 
it, is highly puniſhable, as manifeſtly tending to a diſturb- 
ance of the peace. 1 Haw. 195. 

But it hath been reſolved, that he who barely reads a li- 
bel in the preſence of another, without knowing it before 
to be a libel, or who is only proved to have had a libel in 
his cuſtody, ſhall not in reſpe& of any ſuch act be ad- 
judged the publiſher of it. But the having in one's cuſ- 
tody a written copy of a libel publickly known, is an evi- 
gence of the publication of it. 1 Haw. 196. 


II. How puniſhable, 


There ſeemeth to be no doubt, but that the offenders 
may be condemned to pay ſuch fine, and alſo to fuffer ſuch 
corporal puniſhment, as to the court in diſcretion ſhall ſeem 
proper, according to the heinouſneſs of the crime, and the 
circumſtances of the offender. 1 Haw. 196. 

And it hath been adjudged, that libels, as having a dire 
and immediate tendency to a breach of the peace, are in- 
dictable before juſtices of the peace. 2 Haw. 40. 

On an indiftment ſetting forth the offence, according to 
the tenor and to. the effet following, it was agreed by the 
court, that fo the effect following had been naught, being 
vague and uſeleſs words; for the court muſt Judge of the 
words themſelves: But the words, according 1 the tenor, 


do correct the defect; for they import the very words 


105 
Copying a libel, 


Finding a libel 
on a bookſelier s 
ſhelf. | 


Writing a libel 
dictated by ance 
ther, 


Sending a proe 
voking letter, 


themſelves, for the tenor of a thing is the tranſcript and 


"ue copy of it, to which jt may be compared; And there- 
lore 
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Libel. 


fore of words ſpoken there can be no tenor, becauſe there 
is no written original. 2 Salk. 417. 3 Salk. 225, 

And it muſt be proved to be written. or publiſhed, in 
the county laid in the indictment; all matters of crime 
being local. Read. Lib. State Tr. V. 3. 774, 775. V. 4 
672. 


Indictment for a libel. 


£ 8 © jurors for our lord the king upon their oath preſent, 
that A. O. late of in the county of ——— ger- 
tleman, not having God before his eyes, but moved by the 
inſtigation of the devil, and falſely and maliciouſiy contriving 
and intending ta bring our ſaid lord the king into hatred and 
infamy among ft his ſubjecis, and to move ſedition amang ſt ile 


ſubjefts of our ſaid lord the king, did on the——day of — 
in the——year of the reign of- with force and arms, 
at aforeſaid, in the county aforeſaid, falſely, * ſeditiny, 


and maliciouſly write and publiſh, and cauſe to be written and 
publiſhed, a certain {4 ſeditiaus, and ſcandalous libel, ini. 

led n which ſaid libel are contained, amin 

other things, divers falſe, ſeditious, ſcandalous, and maliciu 
matters, according ta the tenor following, to wit, 4nd 

in another part of the ſame libel ure contained divers other falſe, 
Seditious, ſcandalous, and malicious matters, according to itt | 
tenor following to the evil example of all others in the _ 
like caſe offending, and againſt the peace of our ſaid lord tht | 
king, his crown and dignity. 


Linen cloth. 


* the duties on linen cloth printed or ſtained, fe 
title Ercile. 

For journeymen and other workmen imbezilling the ma. 
terials of the linen manufacture, ſee title Servants. 
Who may et up Any perſon, native or foreigner, may, without pay ing 
— 2 any thing, in any place, privileged or unprivileged, cor. 
ture. porate or not corporate, ſet up and exerciſe the occupation 
of breaking, hickling, or dreſſing of hemp or flax; as ao 
for making or whitening of thread; as alſo of ſpinuing 
weaving, making, whitening, or bleaching any cloth made 
of hemp or flax only; as alſo the myſtery of making twit* 
or nets for fiſhery, or of ſtoving of cordage ; as allo the 


trade of making tapeſtry hangings. 15 C. 2. c. 15. 7 


%"q". 4-4 1. 


Linen cioth. 


And all foreigners. that ſhall uſe any the trades aforeſaid 
three years, ſhatl (taking the oaths of allegiance and ſupre- 
macy before. two juſtices near unto their dwellings) enjoy 
all privileges as natural born ſubjects. /. 3. 

Whereas certain evil diſpoſed perſons, by ſundry de- 
vices, ſtretch linen cloth both in length and breadth, and 
then. with battledores or otherwiſe beat the ſame, caſting 
thereupon certain deceitful liquors mingled with'chalk and 
other like things, whereby the cloth is made finer and 
thicker to the eye, but the threads are thereby looſened 
and made weak: If any perſon ſhall hereafter uſe the ſaid 
deceits, or do any other att with any linen cloth whereby 
it ſhall be made worſe, the ſaid cloth ſhall be forfeited, 
and the offender puniſhed by one month's impriſonment at 
the leaſt, and pay ſuch fine as the juſtices ſhall aſſeſs. 1 EI. 
c. 12. / 1. | 

And the judges of aſſize, and juſtices of the peace or 
three of them (1 ©.) may hear and determine the fame in 
their ſeſhons, by information, indiftment, or upon the 
traverſe of any -preſentment or indiftment found before 
them. /. 2. 

ha any. perſon ſhall ſeize any ſuch deceitful linen 
cloth, he ſhall at the next ſeſſions, or before two Juſtices 
(1 ©.) make due information of the offence and of the 
ſeizure, or elſe ſhall procure the offender to be indifted at 
the next ſeſſions, and ſhall alſo be bound by recognizance 
or obligation to purſue the ſame with effect, and to give 
evidence, and to pay the moiety of what he ſhall recover, 
to the ſheriff or other accountant to the uſe of the king. 
And the other half ſhall go to the informer or proſecutor. 


2 | | | 
And the juſtices before whom the offence ſhall be tried, 
ſhall certify the ſame by eſtreat into the exchequer yearly 
at Michaelmas as they do other eftreats, and thereupon the 
barons may make proceſs for ſo much thereof as appertain- 
eth to the king, in like manner as for other fines. fe 4. 
By the 18 C. 2. c. 29. Every. perſon who ſhall, by 
day or night, feloniouſly ſteal any linen, fuſtian, calico, 
or cotton cloth; or cloth worked, woven, or made of any 
cotton or linen yarn mixed ; or any thread, linen, or cot- 
ton yarn; linen or cotton tape, incle, filleting, laces, or 
any other linen, fuſtian, or cotton goods laid to be printed, 
whitened, bowked, bleached, or dried, to the value of 108. 
or ſhall knowingly buy or receiye any ſuch wares ſtolen, 
{hall be guilty of felony without benefit of clergy. 
And 
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Affixing coun- 
terfeit ſtamps on 
linen cloth, 


Linen cloth; 


And by the 4 G. 3. c. 37. If any perſon ſhall, by da 
or te? break 2.4 at. Fer Do. cellar, * A 
other place or building, or by force enter into any houſe, 
ſhop, cellar, or vault, or other place or building, with 
intent to ſteal, cut, or deſtroy any linen yarn, or any linen 
cloth, or any manufacture of linen yarn belonging to any 
manufactory, or the looms, tools, or implements uſed 
therein ; or ſhall wilfully or maliciouſly cut in pieces or 
deſtroy any ſuch goods, when expoſed either to bleach or 
dry ; he ſhall be guilty of felony without benefit of clergy. 
16. 

If any perſon ſhall cauſe any ſtamps to be affixed to any 
r linens imported, in imitation of the ſtamps put on 
Scotch or Iriſb linens; he ſhall forfeit 51. for each piece: 
Or if any perſon ſhall expoſe or pack up for ſale any fo. 
reign linens (knowing them to be ſo ſtamped) as the ma- 
nufacture of Scotland or Ireland; he ſhall forfeit the ſame, 
and alſo 51. for each piece. And if any perſon ſhall affix 
any counterfeit ſtamp on any linen of the manufaQure of 
Great Britain or Ireland, in order to vend the ſame as li- 
nens duly ſtamped; he ſhall forfeit 51. for each piece: 


And if any perſon ſhall expoſe or pack up for ſale, any 


Cambricks or 
French lawns 
2 be worn or 
fold, 


Cambricks and 
- Jawns made in 
England. 


8 3 


ſuch linens, knowing them to be ſo ſtamped ; he ſhall for- 
feit the ſame, and alſo 51. for each piece. 17 G. 2. 
8. 30. /. 1. 

A1. one juſtice may convict the offender on the oath of 
one witneſs, and may grant his warrant for diſtreſs and 
ſale; and for want of ſufficient diſtreſs, any juſtice, on 
proof thereof made on oath by the perſon —_— the 
warrant, may commit him to gaol for ſix months, unleſs it 
be paid ſooner: Which penalty ſhall go to the informer, 
deduQting 28. in the pound to be paid to the conſtable who 
ſhall execute the warrant. / 2. | 

Cambricks or French lawns, legally imported, may be 
worn or ſold, and no perſon ſhall be proſecuted for having 
the ſame in his poſſeſſion. 27 G. 3. c. 13. f. 23. 27 C. 
3. c. 32. /. 19. | 

By the 4 G. 3. c. 37 and 7 G. 3. c. 43. There are di- 
vers regulations concerning the making and ſtamping cam- 
bricks and lawns made in England; and if any perſon ſhall 
forge and counterfeit ſuch ſtamp, he ſhall be guilty of fe- 
lony without benefit of clergy. 


Ling, Burning of it, See Burning. 


London. 


HERE are many acts of parliament relating to the 
) city of London and other places within the bills of 
mortality, which being only local are not within the com- 

aſs of this work, and which would require a diſtin vo- 
lume of themſelves. 


« of the penal laws relating to the peace and good order 


« of the city- of London,” - hath collected theſe partly, 


amongſt other more general laws, for the inſtruction of ig- 
norant offenders, and admonition of the unwary. It would 
be a work of further ſervice to the metropolis, if ſome per- 
ſon would undertake a compleat collection and digeſt of all 
the laws relating to the cities of London and Weſtminſter, 
and other places within the bills; out of which might be 
ſelded again, ſuch only as concern the office of a juſtice 
of the peace in particular, 

By 32 G. 3. c. 53- Seven public offices are to be ap- 
pointed, for the benefit of ſuch parts of Middle/ex and Surry 
as lie near London; and a certain number of juſtices, con- 
ſtables, &c. are to be appointed to each office: for which 
ſee the act itſelf. | 


— 


Lo2d's day. 


* perſons, not having a reaſonable excuſe, ſhall 
reſort to their pariſh church or chapel (or to ſome 
congregation of religious worſhip allowed by the toleration 
att,) on every Sunday; on pain of puniſhment by the cen- 
ſures of the church, or of forfeiting 18. to the poor for 
every offence. 1 El. c. 2. ſ. 14. 24. To be levied by the 
grey png by diſtreſs, by warrant of one juſtice. 3 J. 
c. 4. f. 27, 28. 
King James the firſt, in 1618, publickly declared to 
his ſubjetts, in what was called the book of ſports, theſe 
games following to be lawful, viz. dancing, archery, leap- 
ing, vaulting, maygames, whitſun ales, and morris dances ; 
and did command that no ſuch honeſt mirth or recreation 
ſhould be forbidden to his ſubjects on Sunday after evening 
ſerrice: But reſtraining all recuſants from this liberty ; 
and commanding each pariſh to uſe theſe recreations bs 
itſelf; and prohibiting all. unlawful games, bear baitings 
bull baiting, interludes, and bowling by the meaner ſorts 
Dall. c. 46. 

After 
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Sir John Fielding, in his « Extra&. 
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Places of enter 
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Lord's day. 


Exerciſing 


worldly callings 


on the Lord's 
day. 


oY 


L o2d's day, 


After which it was enacted by the ſtatute of the 1 C. c, 1. 


that there ſhall be no concourſe of people out of their own 


pariſhes on the Lord's day, for any ſport or paſtimes; nor 
any bear baiting, bull baiting, interludes, common plays, 
or other unlawful exerciſes and paſtimes uſed by any perſons 
within their own pariſhes ; on pain that every offender, be- 
ing convicted within a month after the offence, before one 
— nk on view, or confeſſion, or oath of one witneſs, ſhall 
forfeit for every offence 3s. 4d. to the poor, to be levied 
by the conſtable and churchwardens by diſtreſs ; in default 
of diſtreſs, the party to be ſet publickly in the Rocks for 
three hours, 

Within London or Weſtminſter, or in the neighbour. 
hood thereof, any, houſe opened upon the Lord's day for 
publick entertainment, amuſement, or debate on religious 
or any other ſubjects, and to which perſons ſhall be fat 
ted by the payment of money, or by tickets fold for mo- 
ney, ſhall be deemed a diſorderly houſe ; and the keeper 
thereof {hall forfeit 2001. the perſon managing or conduct 
ing the entertainment, or acting as chairman or moderator, 
100 l. and every door-keeper or ſervant who ſhall collect 
money or deliver out tickets 5ol. to him who ſhall ſue. 
21 G. 3. c. 49. 

By the 1 J. c. 22. No ſbacmaler ſhall ſhew, to the 
intent to put to fale, any ſhoes, boots, buſkins, ſtartops, 
flippers, or pantofles, upon the Sunday; on pain of 3s. 4d. 
a pair, and the value thereof: to be recovered at the aſhze, 
ſeſſions, or leet ; one third to the king, one third to him 
who ſhall ſuc, and one third to the town or lord of the 
leet. /. 28. 46. 50. 

And by the 3 C. c. 1. No carrier. with any horſe or 
horſes, nor waggonmen with any waggon or waggons, nor 
cartnen with any cart or carts, nor wainmen with any 
wain or wains, nor drovers with any cattle, ſhall by them- 
ſelves, or any other, travel on the Lord's day, on pain ol 
208.; (A) or if any butcher, by himſelf, or any other for 
him, with his privity and conſent, ſhall kill or fell any vic- 
tual on the Lord's day, be ſhall forfeit 6s. 8 d. The con- 
vithon to be in fix months before one juſtice, or mayor, on 
view, or confeſſion, or oath of two witneſſes ; to be lev 
by the conſtable or churchwarden by diſtreſs; or to be fe- 
covered in any court of record, in any city or town cor- 
porate, before the juſtices in ſeſſions; to be applied to 
the uſe of the poor, except that the juſtice may 
the informer or proſecutor with part of the forfeiture, not 


_ exceeding one third part. And 


E * * 
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i 
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Lotd's day. 
And by the 29 C. 2. c. 7. it is further enatted, That no 
draver, horſe courſer, waggoner, butcher, higler, or any of 
their ſervants, ſhall travel, or come to his inn or lodging 
on the Lord's day, on pain of 20s. ; and in general, that 
no tradeſman, artificer, workman, labourer, or other perſon, 
ſhall do or exerciſe any worldly labour, buſineſs or work 
of their ordinary calling on the Lord's day ; (except works 
of neceſſity and charity; and except dreſſing of meat in fa- 
milies, and dreſſing and ſelling of meat in inns, or cooks 
ſhops, or victualling houſes, for ſuch as cannot otherwiſe 
be provided; and by the 9 An. c. 23. /. 20. except 
licenſed hackney coachmen and chairmen within the bills 
of mortality; ) on pain of every offender above 14 years of 
age forfeiting 55. :. and alſo that no perſon ſhall publickly 
cry, ſhew forth, or expoſe ts ſale any wares, merchandizes, 
fruit, herbs, goods or chattels whatſoever, on the Lord's 
day, (except crying and ſelling of milk, before nine in the 
morning and after four in the afternoon ; and except 
mackarel, which may be fold on Sundays, before or after 
divine ſervice, by the 10 & 11 V. c. 24. / 14.) on pain 
of forfeiting the ſame ; and alſo that no perſon ſhall uſe, 
employ, or travel on the Lord's day, with any Saat, wherry, 
lighter, or barge (unleſs allowed by 2 juſtice ot peace, on 
extraordinary occaſion ; and except 40 watermen who may 
ply on the Thames on Sundays betwixt Vauxhall and Lime- 
houſe, by the 11 & 12 . c. 21. /. 13.) on pain of 5s.: 
and if any perſon offending in any of the premiſſes, ſhall 
thereof be convicted in ten days after the offence, before 
one juſtice, on view, or confeſſion, or oath of one witneſs, 
the juſtice ſhall give warrant to the conſtables or church- 
wardens, to ſeize the goods cried, ſhewed forth, or put to 
ale, and to fell the | 4999 and to leyy the other forfei- 
tures by diſtreſs; to the uſe of the poor, except that the 
juſtice may out of the ſame reward the informer with any 
ſum not exceeding one third part. And for want of diſ- 
treſs, the offender ſhall be ſet publickly in the ſtocks for 
two hours, 

By the 2 G. 3. c. 15. Fiſh carriages ſhall be allowed to 
paſs on Sundays and holidays, whether laden or returning 
empty. /. 7. 

E. 32 G. 2. K. and Cx. An information was moved 
for againſt a juſtice of the peace, for refuſing to receive an 
information againſt a baker, for exerciſing his trade on a 
Sunday, contrary to the aforeſaid ſtatute of the 29 C. 2. 
*. 7. On ſhewing cauſe, it appeared, that the charge 
zgainſt the baker 3 not for baking bread, but for bak 

ing 
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Lord's day. 


ing puddings, and pies, and other ſuch things for dinner, 
And the court were of opinion, that this was not a 
offence within the act; but falls within the exception 0 
works of neceſſity and charity, and within the equity of 
the proviſo as being a cook's ſhop; there being the {ame 
reaſon that the baker ſhould bake for others, as that a cook 
ſhould roaſt and boil for them: And it is better that one 
baker and his men ſhould ſtay at home, than many families 
and ſervants, And the rule to ſhew cauſe was diſcharged, 
with coſts. Burr. Mansf. 7855. 
T. 17 G. 3. Crepps and Durden. The plaintiff wy 
convicted for felling {mall hot loaves of — on the ſame 
day, being Sunday, by four ſeparate convictions, in the 
ſum of 5 8. each. It was objetted, that there can be but 
one offence, attended with one ſingle penalty, on one 
and the ſame day. By L. Mansfield: The true conſtruc. 
tion of the act is, exerciſing his ordinary trade upon 
the Lord's day, and that without any fraction of a day, 
hours, or minutes. It 1s one entire offence, whether 
longer or ſhorter in point of duration, or whether it 
conſiſt of one or a number of particular acts, makes no 
difference. The penalty incurred is 58. There is no 
idea conveyed by the act, that, if a taylor ſews on the 
Lord's day, every ſtitch he takes is a ſeparate offence; 
or, if a ſhoemaker or carpenter work for different cuſtom- 
ers at different times on the ſame Sunday, that thoſe are 
ſo many ſeparate and diſtin offences. There can be hut 
one intire offence, on one and the ſame day. And this i 
even a much ſtronger caſe than that upon the game laws. 
Killing a fingle hare is an offence, but the killing of ten 
more in the ſame day will not multiply the offence, or de 
penalty impoſed by the ſtatute for killing one. Here, r. 
peated offences are not the object which the legiſlature ha 
in view in making the flatute ; but ſingly, to puniſh a mat 
for exerciſing his ordinary calling on the Lord's dq. 
Couper 640. | 
By 34 C. 3.c..61. No baker in the city of London, ot will- 
in twelve miles thereof, ſhall, on any pretence whatevth 
make, bake, or expoſe to ſale, any bread or rolls; or babe 
any meat, puddings, pies, or tarts, or in any other mann! 
exerciſe the trade of a baker on the Lords-day (except ® 
herein after is mentioned); on pain of forfeiting 10 8. up 
conviction (B.) before one juſtice, either upon view, con- 
ſeſſion, or proof on oath by one witneſs ; which, if not pa! 
to be recovered by diſtreſs; and for want of ſufficient difirels 


the offender to be committed to the houſe of . 


> 


| Lord's day. 


for any time not exceeding fourteen nor leſs than ſeven 
days, unleſs. ſuch penalty be ſooner paid : which penalty 


ſhall, within ſeven days after the payment thereof, be tranſ- 


mitted by ſuch juſtice to the churchwardens or overſeers 
of the pariſh where the offence was committed, for the uſe 
of the poor. /. 1. 2 

Provided, that nothing herein ſhall extend to prohibit 


the felling of bread, or baking meat, puddings, or pies only, 


on the Lord's day, between nine in the forenoon and one 
in the afternoon, ſo as the perſon requiring the baking 
thereof, carry or ſend the fame to and from the place where 
baked. /. 2. | 

All complaints to be made within ſix days after the of- 
fence is committed, /. 3. 

By the 13 G. 3. c. 80, If any perſon ſhall, on a Sunday, 
take, kill, or deſtroy, or uſe any gun, dog, ſnare, net, 
or other engine for taking, killing, or deſtroying, any hare, 
pheaſant, partridge, moor game, heath game, or grouſe ; 
he ſhall, on conviction on the oath of one witneſs before 
one juſtice, forfeit for the firſt offence not exceeding 20 l. 
nor leſs than 101. ; for the ſecond offence not exceeding 
30 l. nor leſs than 20 l.; for the third and every other offence 


50 l. to be recovered upon indictment at the ſeſſions: as 


1s ſet forth more particularly under the title Game. 

No perſon upon the Lord's day ſhall ſerve or execute 
any writ, proc warrant, order, judgment, or decree 
(except in caſes of treaſon, felony, or breach of the peace), 
but the ſervice thereof ſhall be void; and the perſon 
ſerving the ſame ſhall be as liable to anſwer damages 
to the party grieved, as if he had done the ſame without 
any wrt, proceſs, warrant, order, judgment, or decree. 29 
C. 2. c. 7. /. 6. ä 
But this doth not extend to eccleſiaſtical proceſs, as cita- 
tions, or excommunications. Gi. 271. 

A juſtice iſſued a warrant to the conſtable, to make 
a perlon find ſureties for his gs2d behaviour : the conſtable 
executed the warrant on a Sunday, and he was juſlified by 
the court; who reſolved, that a warrant for the good be- 
haviour is a warrant for the peace, and more; and that this 
Natute is to be favourably interpreted for the peace. Raym. 


W250. 


ZE. 26 G. 3. K. v. Myers. Erſtine had obtained a rule to 
ſnew cauſe why the defendant, who had been convicted in 
a penalty under the lottery act, and ſent to the houſe of cor- 
rection ſor want of ſufficient diſtreſs, ſhould not be diſ- 
Large, becauſe he was apprehended on a Sunday. Bear- 

Vol. III. H creft 
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Lord's day. 

eroft ſhewed cauſe: This is a commitment for a thing pro. 
hibited by act of parliament, it is indictable, and therefore 
a conſtructive breach of the peace; and then this commit. 
ment is like a warrant on an indqAment, which may be 


executed on a Sunday: A perſon may be taken on a Sundy 
upon an attachment for non-pertormance of an award. 


3 = - 1 Atk. 58.— Erſkine in ſupport of the rule: Though the de. 


fendant might have been proſecuted in a criminal manner on 


= 
* ö oe 8 93 . 
=_ this act, yet this is a civil proceeding, and in the nature of 
_— a fi. fa. and on à return of nulla bona, the perſon is liable; 
—_— - for firſt, a warrant is iſſued to ſeize the goods, and for wart 


of diſtreſs, the perſon is taken. Curia adv. vult. After 
wards Buller J. ſaid, there is no caſe exactly in point. l 
is molt ſimilar to an action for a penalty on the ſame ſtatute 
and it is clear, that upon execution in ſuch an ation, the 
defendant could not have been taken on a Sunday. This i 
to recover a penalty given by a ſtatute, and the eſſed i 
equally the ſame whether recovered before a juſtice, or in 
an action: This is not like the caſe of an attachmeni 
mentioned above; that might have been good law former 
| ly, for then the court only looked to the contempt, but i 
| | has been ſettled of late years, that an attachment for not. 

performance of an award, is only in the nature of a vi 
| action. This queſtion was much agitated ſome few year 
1 ago, when the court held, that the party being in cuſtody 
AN for non-payment of colts, was entitled to be diſcharged u- 
| der the Lord's act. Durnf. & Eaft. 265. 

No hundred {ſhall be anſwerable for any robbery a 
the Lord's day: Nevertheleſs the inhabitants ſhall make 
hue and cry after the offenders, on pain of forfeiting to ie 
king as much money as might have been recovered by tit 
party robbed againſt the hundred, if he had been robbed al 
any other day. 29 C. 2. c. 7. /. 5. 

M. 7 G. Taſhmaker againſt the hundred of Edman. 
The plaintiff lived a mile or two from the church, ad 
oing thither with his lady in his coach on a Sundoy va 


Robhery on the 
Lord's day. 


robbed, and brought his aftion againſt the hundred, and 
. Tecovered ; for the ſtatute —— only to the caſe 

travelling. But Pratt Ch. J. ſaid, if they had been go" 
to make viſits, it might have been otherwiſe. H. 4% 


| Comyns, 345+ 
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A. Warrant on the 3 C. c. 1. and 29 C. 2. c. 7. to 
levy 20 8. on a carrier for travelling on the Lord's 
day; which ſame will do, mutatis mutandis, for 
the other penalties under this title, 


To the conſtable of in the ſaid 
Weſtmorland: county, and to the churchwardens of 
| the pariſh of in the {aid county. 


FORASMUCH as A. O. f in the county 
of ——— carrier, is duly convicted before me J. P. 
eſquire, one of his majeſty's juſtices aſſigned to keep the peace in 
the ſaid county, and ulſe to hear and determine divers felonies, 
treſpafſes, and other miſdemeanors in the ſaid county commulted, 
for that he the ſaid A. O. on the day of — in 
the =— year of the reign of being the Lord's day, 
commonly called Sunday, with his horſes into and through the 
ſaid pariſh of did travel, contrary to the flatutes in that 
caſe made and provided, whereby he hath forfeited the ſum of 
20 8. of lawful money of England; theſe are therefore to com- 
mand you forthwith to levy the ſaid ſum of 20 8. by diſtrain- 
ing the goods and chattels f him the ſaid A. O. And if with- i 
in the ſpace of ¶ fue] days next after ſuch diſtreſs by you taken, 1 
the ſaid ſum ſhall nat be paid, together with the reaſonable 1 
charges of taking and keeping the ſame, that then you ds ſell the | 
ſaid goods and chattels ſa by you diſirained, and out of the money | | 
ariſing by ſuch ſale, that you do pay the ſum of 6s. 8 d. part 3 \ 
of the faid ſum of 20 8. 4% A. I. of yeaman, wha . = 
informed me of the ſaid offence, and that you ſee the remaining | by 
In 13 8. 4 d. employed to the uſe of the poor of your ſaid A 
rf of returning ts him the ſaid A. O. the overplus : "0 
upon demand, the reaſonable charges of taking, keeping, and ; 
eling the ſaid 77 being firſt deducted. And you are to 18 : 
certify to ne, with the return of this precept, what you ſhall have = 
done in the execution thereof. Herein fail you not. Given 
| = my hand and ſeal at in the ſaid county, the 
ay of — : 
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B. Form of conviction by 34 G. 3. c. 61. 
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Who, 


Inciting him to 
commit a crime, 


Not puniſhable 
for c:nminal of- 
ſences, 


Puniſhable for 
civil offences. 


Becoming non 
compos before 
trial. 


How tried whe- 
ther he is non 
compos. 9 


fore me, on the oath of 


; . . 4 . * . . 2 uct 
criminal, who at his trial in appearance is a lunatick, be 1 


Lord's day; 


„er upon the confeſſion of, is; 
ſas the caſe may be,] that - Fehn Ihe 4 
the time when, and the place where]; and 1 ds adjudge tle 
ſaid A. O. 7 pay and forfeit for the ſame the ſum of. te 
ſhillings. Gruen under my hand and feal this —— dy 


Lotteries. See Gaming. 
Low wines. See Exciſe, 


Tunaticks. 


We compos mentis is of four kinds; 
Firſt, Ideots; Who are of non ſane memory from 
their nativity, by a perpetual infirmity. 

Secondly, Thoſe that loſe their memory and under- 
ſtanding by the viſitation of God, as by ſickneſs, or other 
accident. . 

Thirdly, . Lunaticks; who have ſometimes their under. 
Nanding, and ſometimes not. 

Fourthly, Drunkards ; who by their own vicious att for 
a tune deprive themſelves of their memory and underſtand 
ing. 1 Int. 247. 

He who incites a madman to do a murder, or other 
crime, is a principal offender, and as much puniſhable as if 
he had done it himſelf. 1 Haw 2. ; 

But ideots and lunaticks, who are under a natural di- 
ability of diſtinguiſhing between good. and evil, are nt 
punithable by any criminal proſecution. id. 

Yet drunkards ſhall have no privilege by their want d 
ſound mind ; but ſhall have the ſame judgment as if they 
were in their right ſenſes. 1 i. 247. 1 Haw, 2 
1 H. H. 32. 

But iſ a perſon, who wants diſcretion, commit a treſpa 
againſt the perſon or poſſeſſion of another; he ſhal & 
compelled in a civil action to give ſatisfaction for the 
mage. 1 Hiau. 2. 

It one who hath committed a capital offence became 
non comps before conviction, he ſhall not be arraghts 
and if after conviction, he ſhall not be executed. Hul 
Pl, to. 1 Haw. 2. i 

By the common law, if it be doubtſul wh 


other 1 


| 
| 


Tunaticks. 


in truth or not, it ſhall be tried by an inqueſ} of office, to 
be returned by the ſheriff; and if it be ſound by them, that 
the party only feigns himſelf mad, and he ſtill refuſe to 
anſwer, he ſhall be dealt with as if he had confeſled the 
indictment. 1 Haw. 2. 

An ideot cannot bring an appeal. 1 Haw. 162. 

Neither can he be an approver ; becauſe he can nei- 
ther take the oath in that caſe required, nor wage battle. 
3 Inſt. 129. 

Any perſan may juſtify confining and 3 his 
friend being mad, in ſuch manner as is proper in ſuch cir- 
cumſtances. 1 Haw. 130. 

By the 17 G. 2. c. F. it is enacted, that whereas 
there are ſometimes perſons, who by lunacy, or otherwile, 
are furiouſly mad, or are ſo far diſordered in their ſenſes 
that they may be dangerous to be permitted. to go abroad, 
it ſhall therefore be lawful for two or more juſtices where 
ſuch lunatick or mad perſon ſhall be faund, by warrant di- 
refed to the conſtables, churchwardens, and overſeers of 
the place, or ſome of them, to cauſe ſuch perſon to be ap- 
prehended, and kept ſafely locked up in ſome ſecure place, 
within the county or precinct, as ſuch juſtices ſhall under 
their hands and ſeals direct and appoint, and (if ſuch juſtices 
find it neceſſary) to be there chained, if the ſettlement of 
ſuch perſon ſhall be within ſuch county or precintt : 

And if ſuch ſettlement ſhall not be there, then ſuch per- 
ſon ſhall be ſent to his ſettlement by a vagrant paſs /mutatis 
mutandis) ; and ſhall be locked up or chained by warrant 
of two juſtices of the county or precintt, to which ſuch 
perſon is fo ſent, in manner aforeſaid : 

And the reaſonable charges of removing, and of keep- 
ing, maintaining, and curing ſuch perſons, during ſuch re- 
ſtraint (which ſhall be during ſuch time only as ſuch lu- 
nacy or madneſs ſhall continue), ſhall be ſatisfied and paid 
uch charges being firſt proved upon oath) by order of two 
Juſtices, directing the churchwardens or overſeers, where 
any goods, chattels, lands or tenements of ſuch perſon ſhall 
be, to ſeize and fell ſo much of the goods and chattels, or 
receive ſo much of the annual rents of the lands, as is ne- 
cellary to pay the ſame ; and to account for what is ſo ſeiz- 
ed, fold, or received, to the next quarter ſeſlions: But if 
ſuch perſon hath not an eſtate to ſatisfy the ſame, over and 
above what ſhall be fufficient to maintain his family, then 
ſuch charges ſhall be paid by the pariſh, town, or place, to 
which ſuch perſon 3 by order ot two juſtices, direft- 

od 
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Whether he ma 

bring an appeal. 
Whether he may, 
be an approver, 


Friends'reſtrain= 
ing him. 


May be reſtrain- 
ed by order of 
two juſtices. 


Or ſent to his 
ſettlement. 


Expences. 
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Appeal. 


Exceptions. 


Houſes for re- 
ception of luna- 
ticks to be li- 
cenſed. 


King the guar- 
dian of luna- 
ticks. 

Whether he may 
avoid his own 
act. 


Whether he may 
conſent to mar- 


T iage. G 


Tunaticks. 
ed to the churchwardens or overſeers for that purpoſe. | 
20, 

Provided that any perſon aggrieved by any act of ſuch 
Juſtices out of ſeſſions may appeal to the next ſeſſions, giv. 
ing reaſonable notice; whole order therein ſhall be final. 
26. 

7 But nothing herein ſhall reſtrain or abridge the power 
of the king, or lord chancellor ; nor ſhall reſtrain or pre- 
vent any friend from taking them under their own care and 
protection. / 21. 

By the 14 G. 3. c. 49. (which is enafled to be in 
force for 5 years, and by the 19 G. 3. c. 15. is continued 
for 7 years further, and by 26 G. 3. c. 91. made perpetual) 
No perſon, on pain of 5001. ſhall entertain or confine, in 
any houſe kept for the reception of lunaticks, more than 
one lunatick at one time, without a licence to be granted 
yearly by the college of phyſicians within London and 
N eſeminſter and ſeven miles thereof and within the county 
of Middleſex, and elſewhere by the juſtices in ſeſſions, 

The king is the general guardian of ideots and lunaticks, 
17 Ed. 2. fl. 1.c.9, 10. 

A perſon of non ſane memory ſhall not avoid his own 
aft, by reaſon of this defect; but his heir or executor 
may. 4 Co. Beverley's caſe: | 

If an ideot, or a lunatick not being in a lucid interval, 
takes a wife, the marriage is void; for conſent is neceſſary 
to make a marriage effectual, and neither of them is capable 


of conſenting to any thing. But as it might be difficult 


Ta what manner 
hemayſurre-der 
or accept a ſur- 

render of lcalcs, 


Whetherhemay 
make a Wil, 


5 


to prove the exact ſtate of the party's mind at the actual 
celebration of the nuptials, therefore it is provided by 
the 15 G. 2. c. 30. that the marriage of Junaticks and per- 
ſuns under phrenzies (if found lunaticks under a com- 
miſſion, or committed to the care of truſtees by any aft of 
parliament) before they are declared of found mind by ihe 
lord chancellor or the majority of ſuch truſtees, ſhall be 
totally void. 1 Black. 438. 

A lunatick may ſurrender a leaſe in the court of chan- 
cery or exchequer, in order to renew the ſame. 29 6. % 
6. 


. 
- * Alſo, by direction of the lord chancellor, he may c- 


cept a ſurrender of ſuch leaſe, and execute a new of. 


11 G. CO Co 20. 
' To make a will, it is not ſufficient that the tellator 


have memory to anſwer to familiar and uſual queſtions 


| R. 1 
but he otght.to have a diſpoſing memory, fo as to be 0 
D S > * 
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Tunaticks. 


to make a diſpoſition of his eſtate, with underſtanding and 
reaſon. 6 Co. 23. 


Madder. 


| fog any perſon ſhall ſteal and take away, or wilfully and 
maliciouſly pull up or deſtroy any madder roots ; and 
ſhall be convicted thereof before one juſtice, by confeſſion or 
oath of one witneſs ; he ſhall, for the firſt offence, pay to 
the owner ſuch ſatisfaction for damages and in ſuch time 
as the juſtice ſhall appoint, and moreover ſhall pay down 
upon the conviction to the overſeer for the uſe of the poor 
ſuch ſum not exceeding 10s. as to the juſtice ſhall ſeem 
meet; and if he ſhall not make ſuch recompence, and 
allo pay ſuch ſum to the uſe of the poor, the ſaid juſtice 
ſhall commit him to the houſe of correction for any ſpace 
not exceeding one month, or may order him to he whipped 
by the conſtable or other officer, as to the ſaid juſtice ſhall 
ſeem meet : and for the ſecond offence, ſhall by ſuch 
juſtice be committed to the houſe of correction for three 
months. Proſecution to be commenced within thirty 


days. 31 C. 2. c. 35. /. 5, 6. 
Madmen, See Lunaticks. 
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Maim. 


AIM is ſuch a hurt of any part of a man's body, 
whereby he 1s rendered leſs able in fighting, either 

to defend himſelf, or annoy his adverſary. 1 Haw. 111. 
For the members of every ſubje&t are under the ſafe- 
guard and protection of the law, to the end a man may 
lerve his king and country when occaſion ſhall be offered : 
and therefore a perſon who maims himſelf, that he may 
2 the more colour to beg, may be indicted and fined. 

1 Inſt. 127. 

And by the like reaſon, a perſon who diſables himſelf, 
that he may not be impreſſed for a ſoldier. | 
The cutting off, or diſabling, or we:k:ning a man's 
hand or finger, or ſtriking out his eye, or foretooth, or 
| H 4 caſtrating 


Maim. 


caſtrating him, are ſaid to be maims, but the cutting off 
his ear, or noſe, were not eſteemed maims at the common 
law, becauſe they do not weaken but only disfigure him, 
1 Haw; 111, 112. 

It is ſaid, that anciently caſtration was puniſhed with 
death; and other maims with the loſs of member for men. 
ber: but afterwards no maim was puniſhed in any cafe 
with the loſs of life or member, but only with fine and im- 
priſonment. 14. 

But now by the 22 and 23 C. 2. c. 1. (which is called 
the Coventry att, becauſe it was made on the occaſion 
of Sir John Coventry's being aſſaulted in the ſtreet, and his 
noſe flit) If any perſon, on purpoſe, and of malice fore. 
thought, and by laying in wait, ſhall unlawfully cut out 
or diſable the tongue, put out an eye, ſlit the noſe, cut 
off a noſe-or lip, or cut off or diſable any limb or member 
of any ſubjef, with intention in ſo doing to maim or dil- 
figure him; the perſon ſo offending, his counſellors, aiden, 
and abettors (knowing of and privy to the offence) ſhall 
be guilty of telony without benefit of clergy ; but not to 
work corruption of blood. 

If a man attack another with intent to murder him, and 
he does not murder, but only maim him; the offence is 
nevertheleſs within the ſtatute. 1 Haw. 112. 

The caſe was, one Mr. Coke a gentleman of Suffolk, and 
one Mocdburn a labourer, were indifted, in 1722, Ce tor 
hiring and abetting F/oodburn, and Woodburn for the actual 
fact of ſlitting the noſe of Mr. Criſpe. The murder of 
Criſpe was intended, and he was leit for dead, being ter- 
ribly hacked and disfigured with a hedge bill; but he te- 
covered. Now the bare intent to murder is no felony: 
but to disfigure, with an intent to disfigure, is made ſo by 
this ſtatute ; on which they were therefore indifted. And 
Cote refted his defence upon this point, that the aſlault was 
not committed with an intent to disfigure, but with an in- 
tent to murder, and therefore not within the ſtatute. But 
the court held, that if a man attack another to murder 
him with ſuch an inſtrument as a hedge bill, which can- 
not but indanger the disfiguring bim; and in ſuch at- 
tack happens not to kill, but only to disfigure him; 8 
may be indicted on this ſtatute: and it ſhall be left to the 
jury whether it was not a deſign to murder by disfiguring 
and conſequently a malicious intent to disfigure as well 2 
to murder. Accordingly the jury found them guilty 0 
fuch previous intent to. disfigure, in order to effect thei 

- principal 


Mam. 
principal intent to murder. And they were both con- 
demned and executed, 4 Black. 207: 

If the maim comes not within any of the deſcriptions 
in the act, yet it is indictable at the common law, and 
may be puniſhed by fine and impriſonment : Or an appeal 
may be brought for it at the common law; in which the 
party injured ſhall recover his damages : or he may bring 
an action of treſpaſs ; which kind of action hath now ge- 
nerally ſucceeded into the place of appeals in ſmaller of- 
fences not capital. 2 Faw. 157 — 160. i 

It doth not ſeem, that in maiming there may be acceſ- 
ſaries after the fact. 2 Haw. 311. 


For maiming of cattle, ſee title Cattle. 


Mainprize. See Bäil. ; 
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Maintenance. 


BUY ING ef titles belongeth not to this place, but is 
treated of under a title of its own. | 


I. Of maintenance in general. 
II. Of champerty in particular. 
Ill; Of embracery in particular. 


I. Of maintenance in general. 


Maintenance (manu tenere) is an unlawful taking in hand or 
upholding of quarrels or ſuits, to the diſturbance or hindrance 
of common right. 1 Haw. 249. 

And it is twolold : 

One in the country; as where one aſſiſts another in his 
pretenſions to certain lands, by taking or holding the poſ- 
leſſion of them for him by force or ſubtilty ; or where one 
ſtirs up quarrels, and ſuits in the country, in relation to 
matters wherein he is no way concerned: And this kind 
of maintenance is puniſhable at the king's ſuit by fine and 
impriſonment, whether the matter in diſpute any way de- 
pended in plea or not; but it is ſaid not to be aftionable. 
1 Haw. 249. | | 

Another in the courts of juſtice 3 where one officiauſly in- 
termeddles in a ſuit depending in any ſuch court, which no 

way 
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Maintenance, 
what, 


In the country. 


In courts of juſ- 
dice. 
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How puniſhable 
by the common 


Maintenance. 


way belongs to him, by aſſiſting either party with money 
or otherwiſe, in the proſecution or defence of any ſuch ſuit, 
id. 

Of this ſecond kind of maintenance, there are three 
ſpecies ; 

Firſt, where one maintains another, without any con. 
tract to have part of the thing in ſuit ; which generally 
goes under the common name of maintenance. 

Secondly, where one maintains one fide to have part of 
the thing in ſuit ; which is called champerty. 

. Thirdly, where one laboureth a jury; which is called 
embracery. 1 Haw. 249. 

But it ſeemeth to be agreed, that wherever any per- 
ſons claim a common intereſt in the ſame thing, as in a 
way, churchyard, or common, by the ſame title, they 
may maintain one another in a ſuit relating to the ſame, 
1 Haw. 252. 

Allo, that whoever is any way of kin or affinity to the 
party, may counſel and aſſiſt him, but that he cannot 
juſtify the laying out any of his own money in the caule 
unleſs he be either father, or ſon, or heir apparent. id. 

Alſo, that any one in charity may lawfully give mo- 
ney to a poor man, to enable him to carry on his ſuit, 
1 Haw. 253. 

It ſeemeth that all maintenance is not only malum pro 
hibitum by ſtatute, but is "alſo malum in fe, and firiftly 
prohibited by the common law, as having a manifeſt ten- 
dency to oppreſſion : and therefore it is fei, that all of- 
fenders of this kind are not only liable to an action of 


maintenance at the ſuit of the party grieved, wherein they 


How puniſhable 
E iat ute. 


ſhall render ſuch damages as ſhall be anſwerable to the 
injury done to the plaintiff, but alſo that they may be in- 
dicted as offenders againſt publick juſtice, and adjudged 
thereupon to ſuch fine and impriſonment as ſhall be agree- 
able to the circumſtances of the offence. Alſo it ſeemeth, 
that a court of record may commit a man for an aft of 
maintenance done in the face of the court. 2 1. 212 
1 Haw. 255. 

By the 1 Ed. 3. it. 2. c. 14. Ne perſon ſhall take up" 
him to maintain quarrels, nor parties in the country, l. the 
diſturbance of the common law. 


And by the 20 Ed. 3. c. 4. None ſhall take in hand 


. quarrels other than their own, nor the ſame maintain, by then 


nor by other, for gift, promiſe, amity, frusur, doubt, fer 
nor other cauſe, in diſturbance of law, and hindrance of ! 19h! 


3 


Maintenance, 
And by the 1 R. 2. c. 4. None ſpall take or ſuſtain any 


quarrel by maintenance in the country, nor elſewhere, on 
pain, if he is a great officer, as the king by advice of the lords 


ſhall ordain ; FA he is a leſſer officer, he ſhall forfeit his office, 


and be impriſoned and ranſomed at the king's will; and all © 


other perſons, on pain of impriſonment, and ranſom at the king's 
will, | 
And by the 32 H. 8. c. 9. Ne perſon ſhall unlawfully 


maintain or procure any unlawful maintenance, m any action, 
demand, or complaint, in any court having power 19. hold 
plea of lands; nor ſhall unlawfully retain any perſon for main- 
tenance of any plea, to the diſlurbance of hindrance of juſtice ; 
on pain of 101. half to the king, and half to him that ſhall 
fue within one year. | 

Unlawfully maintain} It ſeemeth that in an information 
on this ſtatute, it is not ſufficient. to ſay, that the defend- 
ant maintained the party, without adding that he did it 
unlawfully. 1 Haw. 256. 


Having power to hold plea of lands] It is ſaid to have been 
adjudged, that maintenance of a ſuit in a ſpiritual court, 
is neither withia this ner any other ſtatute concerning 
maintenance. id. 


To hold plea] It hath been holden that in an information 
on this ſtatute, it is neceſſary to ſhew, that a plea was de- 
pending ; and therefore that it is not ſufficient to ſay that 
a bill was exhibited. id. 


II. Of champerty in particular. 


Champerty (from campi parte) is the unlawful marnte- 
nance of a ſuit, in conſideration of ſome bargain to have part 
of the lands or thing" in diſpute, or part of the gains. 1 Haw. 
156. 33 Ed. 1. ſt. 2. 

Every champerty is maintenance, but every mainte- 
nance is not champerty; for champerty is but a /þecies of 
maintenance which is the genus. 2 Inſt. 208. 

Champerty was an offence at the common law, and as 
ſuch is puniſhable in like manner as hath been expreſſed in 
treating of maintenance in general. 2 Int. 208. 

By the 3 Ed. 1. c. 25. No officer of the king, by him- 
7 nor by other, ſhall maintain pleas, ſuits, or other matters 
hanging in the king's courts, for lands, tenements, or other 
things, for to have part or — thereef,, by covenant made he- 
'ween them ;- and he that doth ſhall be puniſhed-at the king's 
Pleaſure. 0 


By 
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What it is, 


Maintenance. 


By covenant made] That is, by agreement either by word 
or writing; for albeit in the common ſenſe, a covenant is 
taken for an agreement by writing, yet in a larger ſenſe it 
is taken (as it is here) for an agreement by writing or by 
word. 2 ut. 200. d 

And by the 28 Ed. 1. c. 11. No 2 whatſoever, for 
to have part of the thing in plea, ſhall take upon him the.buſi. 
meſs that is in ſuit, nor ſhall any — — covenant give up his 
right to another; on pain that the taker ſhall forfeit to the king 
the value of the part he hath purchaſed for ſuch maintenance, 
But no perſon ſhall be prohibited hereby to have counſel of 
pleaders, or of men learned in the law, for their fee ; or of hi; 
parents and next friends, 

And by the 33 Ed. 1. ſt. 3. Any perſon who ſhall tale 
for maintenance, or the like bargain, any ſuit or plea again} 
another ; he, and alſo they who conſent thereto, ſhall be inpri. 
foned three years, and make fine at the king*s pleaſure. 

And by the 1 R. 2. c. 9. A feoffment of lands, or giſt 
of goods, for maintenance, 2 be void, and "the perſon di- 
feiſed ſpall recover the lands again} the firſt difſeiſors with doubit 
damages, without having any regard to ſuch altenations, 

Shall be void] But it is ſaid that it ſhall only be void with 
regard to him that hath right, and not between the feoffor 
and feoffee. 1 Int. 399- | 

And by the 31 El. c. 5. The offence of champerty may 
be laid in any county, at the pleaſure of the informer. ſ. 4. 


IIT. Of embracery in particular. 


It ſeems clear, thet any attempt whatſoever to corrupt, if 
influence, or inſiruct a jury, or any way to incline them t1 be 
more favourable to the one fide than to the other, by mine, 
promiſes, letters, threats, or perſuaſions, is a proper act of en. 
bracery, whether the juror on whom ſuch attempt is made 
give any verdict or not, or whether the verdict given be 
true or falle. 1 Haw. 259. 

And the law ſo far abhors all corruption of this kind 
that it prohibits every thing which has the leaſt tendency 
to it, what ſpecious pretence ſoever it may be covered witl, 
and therefore it will not ſuffer a mere ſtranger ſo much 
as to labour a juror to appear and act according to ls 
conlcience. 1d. EY, N 

But any perſon who may juſtify any other act of man- 
tenance, may ſafely labour a juror to appear and give 


verdict according to his conſcience; but no one _ 
ocver 


1 
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ſoever can juſtify the labouring a juror not to appear. 


1 Haw. 260. 2 
There is no doubt, but that offences of this kind do How puniſhable 

ſubject the offender either to an indictment or action, in 2 — 

the ſame manner as all other kinds of unlawful mainte- 

nance do by the common law. 1 Haw. 260. 

1. By the 32 H. 8. c. 9. No perſon ſball embrace any How puniſhable 
jurors on pain of 10 l. half Ie the king, and half to him that e. 
ſhall ſue within a year. 1. 3. 6. a 

2. And by the 38 Ed. 3. it. 1. c. 12. If am juror 
Hall take any thing to give his verdi; both he, and the em- 
bracer, ſhall 7 — ten times as much, half to the king, and 
half to him that ſhall ſue. 

Upon which ſtatute is founded the writ of Decies tantum. 


Indictment for maintenance. 


1 * E jurors for our lord the king upon their oath preſent, 


that A. O. late of - in the county aforeſaid, geo- 
man, on the day of in the >— year of 
the reign of — with force and arms at afareſard, 


in the county aforeſaid, did unjuſtly and unlawfully maintain 
and uphold a certain 7 which was then depending in the 
court of our ſaid lord the king, before the king himſelf, between 
A. P. plaintiff, and A. D. defendant, in à plea of debt, on 
the behalf of the ſaid A. P. againſt the ſaid A. D. contrary to 
the form of the flatute in ſuch caſe made and provided, and to 
the manifefl hindrance and diſturbance of juſijce, and in con- 
tempt of our ſaid lord the king, and to the great damage of the 
ſaid A. D. and againſt the peace of our ſaid lord the king, his 
creton and dignity. 


Malt. See Exciſe. 


Man (Iſland). 


| 
Y the 5 G. 3. c. 26, For the ſum of Jo, ooo]. purchaſe of the © 
paid to Jahn duke of Athol and Charlotte his wife, Ide of Man, 
baroneſs Strange, the iſland, caſtle, pele, and lordſhip of 
Man, and all the iſlands and lordihips thereunto apper- 
taining, with all rights, juriſdiflions, and intereſts in and 
over the fame, are veſted unalienably in the crown; re- 
ſerving to the ſaid duke and ducheſs their landed property, 
with all their rights in and over the ſoil as lords of the 
manor, 
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The ſame made 


ſubject to the 


laws of cuſtom 


and exciſe, 


Duties on $ 
imported — 


Reſtriction of 


What goods 


may be import- 


ad duty free. 
8 


Pan (Iſland). 


manor, with all courts baron, rents, ſervices, and oller 
incidents to ſuch courts belonging, waſtes, commons, and 
other lands, inland waters, fiſheries, mills, mines, mine. 
rals, quarries, waifs, eſtrays, deodands, wrecks, together 
with the patronage of the biſhoprick, and of the other ec. 
cleſiaſtical benefices to which at the time of the ſaid pur. 
chaſe they were intitled. 

In purſuance whereof, divers regulations were made 
by ſeveral ſtatutes, reſpecting the trade and manufacture: 
of the ſaid iſland, and for preventing the clandeſtine ex- 
portation of goods from thence into this kingdom, which 
was the grievance intended to be remedied by the ſaid pur- 
chaſe. Particularly, 

By the 5 G. 3. c. 39. Power is given to the officers of 
the cuſtoms and exciſe, to viſit and ſearch ſhips and vellels, 
in any harbour or other place belonging to the ſaid iſland, 
and to ſeize contraband goods there, as they may do in 
Great Britain. 

And for the better defraying the expences of govern- 
ment, the former duties upon importation and exporta- 
tion ſhall ceaſe, and other duties are laid inſtead thereof; 
particularly, for every gallon of Britiſh ſpirits imported 
from England ſhall be paid 1s. of rum 25s. pound of 
bohea tea 1 s. green tea 1s. 6d. coffee 9 d. tobacco 3d. 
chaldron of coals 3 d.; hemp, iron, deal boards, and tim- 
ber imported from foreign parts 10 l. per centum ad valorem, 
ton of French wine 81. all other forts of wine 41. 7. G. 3. 
c. 45. 20 G. 3. c. 42. : 

And the commiſhoners of the cuſtoms may prant 


o Jicences (to continue in force for 30 days) to export from 


England, into the port of Douglas only, not exceeding 
40,000 gallons of Britiſh ſpirits, 30,000 gallons of rum 
(and from Scotland 10,000 gallons of rum), 20,000 pounds 
weight of bohea tea, 5,000 pounds weight of green tea, 
*5,000 pounds weight of coffee, and 120,000 pounds weight 
of tobacco, in one year. 7 G. 3. c. 45. 20 G. 3. c. 42. 

Flax or flax ſeed, raw or brown linen yarn, wood 
aſhes, and weed aſhes, fiſh and fleſh of all ſorts, and any 
ſort of corn or grain, may be imported duty free from any 
place except from Great Britain only; and from Great In- 


- tain or | Ireland any white or brown linen cloth, hemp, ot 


hemp ſeed, horſes and black cattle, utenſils for manufacture, 
fiſheries or agriculture, bricks and tiles, young trees, {ca 
ſhells, lime, ſoapers waſte, packthread, and ſmall cordage 


for nets; and from Great Britain, ſalt, boards, =_ 
py 


Man (Iſland). 
hoops, iron in rods or bars, cotton, indico, naval ſtores, 
and all ſorts of wood called lumber. 7 G. 3. c. 45. 

The inhabitants of the ſaid iſland may export into 
Great Britain, beſtials, or any goods of the produce and 
manufacture of the ſaid iſland (except as above excepted, 
and except woollen manufattures, beer, and ale); with- 
out paying any duty for the ſame, other than is paid for 
the like in Great. Britain, But this not to extend to give 
liberty to import into Great Bruain from the ſaid iſland 
any goods of the growth or produce of any foreign nation, 
which may be in part or fully manufactured in the ſaid 
iſland ; except linen manufattures made there of hemp or 
flax, not being the produce of the ſaid iſland. —And the 
bounties on exportation of Britiſß and [rifþ linens ſhall be 


allowed on the like ſpecies of linen made in the iſle of 


Man, imported into and exported from Great Britain. 
5 G. 3. e. 43. 72 

No tea, brandy, ſtrong waters or ſpirits, coffee, cho- 
colate, tobacco, glaſs, coals, filks, or falt, ſhall be ex- 
ported from the ſaid iſland, on pain of forfeiture, together 
with the veſſel, And no wool, woollen or bay yarn, 
or live ſheep, ſhall be exported, except to Great Britain. 
7 G. 3. c. 45. F 

No diſtillery of low wines or other ſpirits ſhall be 
carried on in the ſaid iſland, on pain of forfeiture of 200 l. 
with the materials and utenſils. 7 G. 3. c. 45. 

No ſpirits ſhall be exported from thence, nor carried 
coaſtwiſe there, in any ſhip or veſſel leſs than 100 tons 
burden, nor in any caſk under 60 gallons (except for the 
uſe of the ſeamen not exceeding two gallons each) ; and 
no wine ſhall be there imported, or carried coaſtwiſe, in 
any ſhip leſs than 100 tons burden (except herring veſſels 
trading to Madeira and the Mediterranean, of not leſs than 
70 tons, 20 C. 3. c. 42.), nor in any caſk leſs than 25 
gallons; on pain of forfeuure of the goods and veſſel. 


5 G. 3. c. 39. 


˙ f ů 
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Mandamus. 


ANDAMUS is a cemmand iſſuing in the king's 
name out of the court of king's bench, directed 10 
any perſon, corporation, or inferior court of judicature, 
requiring them to do ſome particular thing — ſpe- 


cited, which appertains to their office and duty. It is a 
high 
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Mandamus. 


high prerogative writ, of a moſt extenſively remedial na. 
ture; and may be iſſued in ſome caſes where the injured 
party hath alſo another (but more tedious) method of re. 
dreſs, as in the caſe of admiſſion or reſtitution to an office; 
but it iſſues in all caſes where the party hath a right to 
have any thing done, and hath no other ſpecific means of 
compelling its performance. 

A mandamus therefore lies, to compel the admiſſion or 
reftoration of the party applying, to any office or franchiſe 
of a publick nature; and more particularly, it iſſues to the 
judges of any inferior court, commanding them to do 
juſtice according to the powers of their office, whenever the 
ſame 1s delayed. 

This writ is grounded on a ſuggeſtion, by the oath of 
the party injured, of his own right, and of the denial of 
juſtice by the court .or perſon complained of : whereupon, 
in order more fully to ſatisfy the court that there is a pro- 
bable ground for ſuch interpoſition, a rule is made (except 
in ſome general caſes, where the probable ground is mani- 
feſt) directing the party complained of, to ſhew cauſe 
why a writ of mandanius ſhould not iſſue. And if be 
ſhews no ſuflicient eauſe, the writ itſelf is iſſued, at firl 
in the alternative, either to do thus, or ſignify ſome reaſon 
to the contrary. To which, a return or anſwer mull 
be made at a certain day. 6 

And if the inferior judge or other perſon to whom the 
writ is directed, returns or ſignifies an inſufficient reaſon, 
then there iſſues in the ſecond place a peremptory manda- 
mus, to do the thing abſolutely ; to which no other retum 
will be admitted, but a certificate of perſect obedience and 
due execution of the writ. 

If the inferior judge or other perſon makes no return, 
or fails in his reſpett and obedience, he is puniſhable for 
his contempt by aitachment. 

But if he, at the firſt, returns a ſufficient cauſe, although 
it ſhould be falſe in fact, the court of king's bench will 
not try the truth of the fact upon affidavits: but will for 
the preſent proceed no further on the mandamus. But then 
the party injured may have an action againſt him for his 
falſe return, and (if found to be falſe by the jury) (hall 
recover damages equivalent to the injury ſuſtained ; to- 
gether with a peremptory mandamus to the defendant to do 
his duty, 3 Black. 110, 


Manſlaughter. See Homicide. 
g2ants 


Manufacturers. 


Seducing artificers to leave the kingdom. 


1. B the 5 G. c. 27. If any perſon ſhall contract with, 
B entice, or endeavour to perſuade any manufacturer 
or artificer in wool, iron, ſteel, braſs, or any other metal, 
clockmaker, watchmaker, or any other artificer or marm« 
facturer, to go out of this kingdom, into any foreign coun- 
try out of his majeſty's dominions, and ſhall (on proſecu- 
tion in 12 months) be convicted thereof on indittment or 
information, in the courts at Meſiminſler, aſſizes, or ſeſ- 
ſions, of the county where the offence ſhall be committed ʒ 
he ſhall for the firſt offence be fined not exceeding lool. 
and be impriſoned for three months, and until the fine be 
paid; for the ſecond offence, ſhall be fined at the diſcre- 
tion of the court, and be impriſoned 12 months, and till the 
fine is paid. /. 1, 2. 
And if any ſubject, being ſuch artificer or manufac- 
turer, {hall go into any country out of his majeſty's domi- 
nions, to exerciſe or teach any the ſaid manufactories, 
to foreigners, or if any ſubjett who ſhall be in any fuch 
foreign country, and there exerciſe any the ſaid manufac- 
tories, ſhall not return in fix months next after warning be 
given him, by the ambaſſador, miniſter, or conſul, or 
perſon authorized by him or by a ſecretary of ſtate, and 
from thenceforth continually inhabit within this realm; he 
ſhall be incapable of any legacy, or of being executor, 
or adminiſtrator, and of taking any lands, by deſcent, 
deviſe, or purchaſe, and forfeit his lands and goods, and be 
deemed an alien, and out of the king's protection. /. 3. 
And on complaint on oath before a juſtice, that any 
perſon is endeavouring to ſeduce or draw away any ſuch 
manufacturer or artificer, or that he hath contrafted or is 
preparing to go out of the kingdom; he may iſſue his 
warrant to bring ſuch perſon before him or ſome other juſ- 
tice; and if it ſhall appear to ſuch juſtice by confeſſion, or 
the oath of one witneſs, that ſuch perſon was guilty of any 
the ſaid offences, he may bind him over to the next aſſizes 
or leſſions, to anſwer the premiſſes; and if he ſhall upon 
indictment be there convicted of any ſuch promiſe or con- 
tract, or preparation to go abroad beyond the ſeas, he ſhall 
give ſuch ſecurity, not to depart out of the realm, as ſuch 
court ſhall think reaſonable, and be impriſoned until ſuch 
lecurity be given. /. 4. 
Vor. III. 1 And 


Artificers going 
out of the 


kingdom. 
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And by the 23 G. 2. c. 13. If any perſon ſhall contra 
with, or endeavour to perſuade or ſeduce any artificer in 
the manufactures of Great Britain, to go into any foreign 
country, not belonging to the crown of Great Britain; and 
ſhall be thereof convicted, in twelve months, in the kins's 
bench, or at the aſhzes; he ſhall for every ſuch perſon 
forfeit 500l. and be impriſoned in the common gaol for 
twelve months, and till payment of the forfeiture ; and for 
a ſecond or other ſubſequent offence, ſhall forfeit 1006, 
and be impriſoned two years, and till payment, /; 1, 2, 
22 G. 3. c. 60. . 1, 2. 25G. 3. c. 67./. 6, 7. 

2. By the 23 G. 2. c. 13. If any perſon ſhall put on 
board any veſſel not bound directly to ſome of the Briiiſ 
dominions, any tools or utenſils, or part thereof proper for 
either the woollen or filk manufactures; he ſhall forfeit the 
ſame, and 200l. /. 3. 

And any officer of the cuſtoms may ſeize, and ſecure in 
ſome of the king's warehouſes, all ſuch tools and utenſils 
as ſhall be found on board any ſuch veſfel ; and the ſame, 
after condemnation, ſhall be publickly fold. /. 4. 

And if the maſter or captain ſhall knowingly permit 
any the ſaid tools or utenſils to be put on board his ſhip; 
he ſhall forfeit 100]. and if it is a king's ſhip he ſhall allo 
forfeit his office, and be incapable of any office under the 
crown. /. 5. 

And if any officer of the cuſtoms ſhall take any entry 
outward or ſign any ſuſſerance for ſhipping or exporting 
any the ſaid tools, or knowingly permit the ſame to be 
done; he ſhall forfeit 100. and his office, and be incapable 
of any office under the crown. /. 6. 

All which ſaid penaltics on this act ſhall be half to the 
king, and half to him that ſhall proſecute. /. 7. 

And by the 14 C. 3. c. 71. It any perlon ſhall put on 
board any veſſel not bound directly to ſome port in Gre 
Britain or Ireland, any tools or wenfils, or part thereof, 
proper for the co/ton or linen manufuctures; he {hall tortit 
the ſame, and alſo 200l. /. 1. 6 2 

And any officer of the cuſtoms may ſeize and ſecure i 
ſome of the king's warehouſes, all ſuch toels and utenhis 
or parts thereof as he ſhall find in any ſuch veſſel ; and the 
fame, after condemnation, ſhall be publickly ſold: ar 
half the produce thereof ſhall be to the king, and half to 
the officer who ſhall ſei ze the ſame. /. 2. : 

And if the captain or maſter ſhall knowingly permit a0 
ſuch tools or utenſils to be put on board his ſhip, he (hal 
forfeit 2001, and 4 it is a king's ſhip, he ſhall allo - 


E — .. 
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feit his office, and be incapable of any office under the 
crown. 7 3. | 
And if any officer of the cuſtoms ſhall take any entry 
outward, or ſign any ſufferance for ſhipping or exporting 
any the ſaid tools or utenſils, or knowingly permit the 
ſame; he ſhall forfeit 200], and his olfice, and be inca- 
pacitated. /. 4. 1 

And if any perſon ſhall have in his poſſeſſion any ſuch 
tools or implements proper for the cotton or linenmanufac- 
tures, or any tools or implements uſed in the waolen or 
it manufaflures (except ſtock cards not exceeding 48. a 
pair, and ſpinners cards not exceeding 18. 6d. a pair, in- 
tended to be exported to North America, 15 G. 3. c. F.) 
Wand oath ſhall be made before one juſtice that there is rea- 
ſon to believe ſuch perſon hath in his poſſeſſion ſuch tools 
r implements, or part thereof, with intent to export the 


Wame to ſome other part or place than Great Britain or 


reland ; ſuch juſtice ſhall iſſue his warrant to ſeize all ſuch 
ools or implements and parts thereof, and alſo to bring the 
Perſon complained of before him or ſome other juſtice : 
nd if he ſhall not give a ſatisſactory account to ſuch jul- 
ice, of the uſe or purpoſe to which ſuch tools or utenſils 
re intended to be appropriated, the ſaid juſtice ſhall cauſe 
he ſame to be detained, and bind the perſon fo charged, 
1th reaſonable ſureties, to appear at the next aſſi zes or ſeſ- 
Pons; and if he ſhall not give ſuch ſecurity, the juſtice 
all commit him to gaol till the next aſſizes or ſeſ- 
jons, and until he ſhall be delivered by due courſe of 
w. And if he ſhall be there convicted, he ſhall 
rſeit 200]. /. 5. 
All which forfeitures by this act inflicted on offenders 
all be applied half to the king, and halt to him who 
all ſue. /. 6. 
And by the 21 C. 3. c. 37. If any perſon ſhall put on 
ard or pack in order to be put on board any veſſel not bound 
rectly to any port in Great Britain or Ireland, or ſhall 
ing to any wharf or other place in order to be ſo put on 
dard any ſuch veſſel, any machine, engine, tool, preſs, 
per, utenſil or implement, or any part, model or plan 
creo, proper for the weollen, cotton, linen, or ilk manufac- 
; one juſtice, on complaint upon oath by one witneſs, 
ly iſſue his warrant to ſeize the ſame, together with the 
ckage and other goods packed therewith (if any ſuch there 
and to bring the perſon complained of before him or 


e other juſtice ; and if he ſhall not give to ſuch juſtice . 


atisfabtory account of the purpoſe to which the ſame are 
ended to be PPropriated, the juſtice ſhall cauſe the ſame 
2 | to 
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to be detained, and bind the party to appear at the next aſſas 
or quarter ſeſſions, and on neglett or refuſal ſo to do, ſia! 
commit him to the gaol or houſe of correction until the 
next aſſizes or ſeſſions, and until delivered by due courſe of 
law. And on conviction at ſuch aſſizes or ſeſſions, upon 
indictment or information, he ſhall forfeit all the ſaid good 
and alſo 200l. and be impriſoned in the common gaol or 
houſe of correction for 12 months, and until the forſeitue 
ſhall be paid. /. 1. 
And the officers of the cuſtoms may ſeize any ſuch 
oods; and after condemnation in due courſe of lay, the 
{ame ſhall be fold by order of the commiſſioners to the 
beſt bidder, and the produce thereof, after charges dedufted, 
ſhall go half to the king, and half to the officer who (al 
ſeize and proſecute. /. 2. 

And if the captain or maſter of any veſſel ſhall knox. 
ingly permit any ſuch goods to be put on board; he fal 
forfeit 200]. and if it is a king's ihip he ſhall alſo forer 
his office, and be incapable to hold any office under tie 
crown. 1. ö . 

And if any officer of the cuſtoms ſhall take any eng 
outward, or ſign any ſuſſerance Yor the ſhipping or ex- 
porting the ſame, or knowingly permit the ſame to be 
done; he ſhall forfeit 200l. and his office, and be incaps 
citated. /. 4. 

And it any perſon hath in his cuſtody, or ſhall app; 
for, or procure to be made, any ſuch machine or imple 
ment as aforeſaid ; he ſhall, on the like conviction, fortet 
the ſame, and alſo 2col. and be impriſoned for 12 montl 
and until the forfeiture ſhall be paid. Proſecution up 
this clauſe to be within 12 months after the offence cou- 
mitted. /. 6. 

The ſaid forfeitures, not herein otherwiſe direfted, 0 
go to the informer, after the expences of proſecution pu 

7. 
Provided, that nothing herein ſhall extend to the pr 
venting woollen cards or flock cards, not exceeding u 
value 48. a pair, and ſpinners cards, not exceeding 15. bd, 

a pair, from being exported to any of his majelty's colon 
in America. ſ. 9. : : 

Finally: By the 22 G. 3. c. 60. If any perſon _—— 
contract with or endeavour to perſuade any artiicer c, : 
cerned-in printing callicoes, cottons, muſlins or ligen“ 3 
any fort, or in preparing any blocks, plates, engines, 10“ | 
or utenſils for ſuch mannfattory, to go out of the king 
dom, and be convicted thereof in the king's bench ot A 


the aſſizes, he ſhall forfeit 50l. and be impriſoned for 1 
5 mont, 


Manufacturers. 


months; for a ſecond offence 10001; and be 1:mpriſoned for 
two years, 

And if any perſon ſhall export or attempt to export any 
blocks, plates, engines, tools, or utenſils, commonly. uſed 
in the callicoe, cotton, muſlin, or linen printing manu- 
faftures ; he ſhall forfeit the ſame, and alſo 500 l. to be 
recovered in the courts at Meſiminſter. 

And any officer of the ſhip conniving thereat ſhall for- 
feit 5001; and if it is a king's ſhip, he ſhall allo be inca- 
pacitated, | 


Marriage. 
V the 26 G. 2. c. 33. If any perſon ſhall ſolemnize 


matrimony in any other place than a church or pub- 
lick chapel (unleſs by a ſpecial licence from the archbiſhop 
of Canterbury); or without publication of bans, or licence, 
in a church or chapel ; he ſhall (on proſecution in 3 years) 
be adjudged guilty of felony, and tranſported for 14 years ; 
and the marriage ſhall be void. / 8, 9. But not to ex- 
tend to Scotland, nor to the marriages of quakers of jews. 
£17, 16, | 
nd if any perſon ſhall knowingly and wilfully inſert, or 
cauſe to be inſerted, in the regiſter book, any falſe entry 
vt any matter or thing relating to any marriage; or fallly 
wake, alter, forge, or counterfeit, any ſuch entry in the 
1-p1/ter, or any marriage licence, or cauſe the ſame to be 


dune, or afſent thereunto, or uiter as true any ſuch falſified 


2i1ter or copy thereof, or any ſuch forged licence; he 
114.1 bE guilty of felony without benefit of clergy. / 16. 

By 35 G. 3. c. 67. / 1. Aſter reciting, that the puniſh- 
ment of perſons convicted of felony by virtue of 1 J. 1. 
c. 11. for reſtraining perſons from marriage until their fer- 
er wroes or huſbands be dead, has not proved effectual to 
deter wicked perſons from being guilty of the ſaid offence : 
It is enacted, that if any perſon being married, or which 
hereafter ſhall marry, do, after the 19th May 1795, marry 
any perſon, the former huſband or wife being alive, and 
ſhall be in due manner convicted thereof under the ſaid att, 
ſtall be ſubject and liable to the ſame penalties, pains, and 
puniſhments, as by the laws now in force perſons are liable 
to who are convicted of grand or petit larceny, 
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Licence. 


Duty on medi- 
cines. 


Exceptions. 


Drugs ſold en- 
tire. 


Marriage. 


For other matters relating to this title, ſee Polygamy: 
and Settlement by Marriage, in the title Poor, 4 ay, 


Maſter. See Servant, Apprentice, 
Meaſures. See Weights, 


Medicines. 


Y the 25 C. 3. c. 79. Every perſon uttering or vend. 
ing any drugs, oils, waters, eſſences, tinktures, pow. 
ders, or other preparations or compoſitions whatloever, 
uſed or applied, externally or internally, as medicines for 
the human body, ſubjett to the duties hereafter mentioned, 
ſhall take out a licence from the ſtamp officers ; for which 
ſhall be paid, if in Landon, or within the limits of the 
penny poſt, 20s. elſewhere 5s. And the ſame ſhall be n- 
newed annually, ten days at leaſt before the end of the 
year. ſ. 5, 6, 7. 

And if any perſon ſhall utter, vend, or expoſe to fale, 
any ſuch drugs or medicines without having ſuch licence, 
he ſhall forfeit 5l. /. 8. 

And upon every packet, box, bottle, phial, or other in- 
cloſure, containing any ſuch drugs or medicines as afore- 
ſaid, to be uſed as aforeſaid, which ſhall be uttered or 
vended, ſhall be charged a ſtamp duty, according to the 
rates following: (that is to ſay,) where the contents ſhall 
not exceed the value of 1 s. ſhall be charged a duty of 14d, 
Above 1s. and not exceeding 28. 6d. ditto za. 
Above 2s. 6d. and under 58. od. ditto bd. 
Of 5s. value and upwards ditto 18. od. 


2. 

The faid duties to be under the management of the com- 
miſſioners of the ſtamp duties. /. 6. 

Provided that the ſame ſhall not extend to any drugs 
named or contained in either of the books of rates; (that 
is to ſay,) the book of rates ſubſcribed by Sir Harbitlk 
Grimſlane, Bart. and referred to by 12 C. 2. c. 4. and an 
additional book of rates figned by the Right Honourable 
Spencer Compton, and referred to by 11 G. c. 7.——Nor to 
any medicinal drug which ſhall be vended entire, without 
any mixture or compoſition with any other drug or inge: 
dient, by any ſurgeon, apothecary, chymiſt, or druggill 


who hath ſerved a regular apprenticeſhip, or 17 hath 
| ery 


Medicines, 


ſerved as a ſurgeon in the navy or army, or by any other 
perſon licenſed as aforeſaid : but all ſuch drugs may be 
uttered and vended by any ſuch perſons, freed from the 
ſaid duties. /. 3. 

Provided alſo, that nothing herein ſhall extend to charge 
any mixture, compoſition, or preparation whatſoever, ut- 
tered or vended by any ſuch ſurgeon, apothecary, chymilt, 
or druggiſt, or by any perſon who hath ſerved as a ſurgeon 
in the navy or army, the different properties and efficacies 
whereof are known and approved; and wherein the per- 
ſon compounding or vending the ſame, hath not, nor 
claims to have, any ſecret, or unknown art for the mixing 
thereof, nor to the preparing or vending ſuch medicine by 
the authority of letters patent; nor which are advertiſed 
or recommended by the makers or venders thereof, as 
noſtrums, or proprietary medicines, or as ſpecificks for 
prevention or cure of any diſtemper or complaints. /. 4. 

And every perſon making, preparing, or vending ſuch 
medicines ſubject to the duties aforeſaid, ſhall ſend to the 
ſaid commiſſioners, or officers appointed by them for that 
purpoſe, paper covers, wrappers, or labels, made for in- 
cloſing ſuch medicines, with his name, and any other par- 
ticular word or thing printed thereon, to denote the value 
at which the ſame is intended to be ſold, in order that the 
ſame may be ſtamped, and delivered back as occaſion may 
require: And every ſuch packet, box, bottle, phial, or 
other incloſure containing any ſuch medicine, ſhall have 
ſuch ſtamped cover fixed thereto, in ſuch. manner as the 
ſaid commiſhoners ſhall direct. And if any perſon ſhall 
vend, or expoſe to ſale any ſuch medicine, without having 
ſuch cover affixed thereto ſtamped as aforeſaid; or if the 
ſame ſhall be ſtamped with a ſtamp of leſs value than as 
before directed, he ſhall forfeit 5 1. for every ſuch packet, 
box, bottle, or phial. /. 9, 10. 

And whoever ſhall bring to the head office of ſtamps, 
any ſuch paper covers, &c. to be ſtamped as aforeſaid, the 
duties whereof ſhall amount to ten pounds or upwards, 
ſhall have an allowance upon preſent payment of the ſaid 
duty, aiter the rate of 21. and if {uch duty amount to 501. 
or upwards, 5}, in the hundred per annum. J. 14. 

If any perſon ſhall fraudulently take off any mark or 
ſtamp from any ſuch packet, box, bottle, or phial, after 
the lame hath been ſold; or affix to any ſuch packet, box, 
bottle, or phial, any cover, the ſame having been before 
uſed ; or ſhall buy or ſell any ſuch cover, 1n order to be 
again made uſe of; or ſhall buy or ſell, or expoſe to ſale, 
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Medteines. 


any ſuch packet, box, bottle, or phial, with ſuch fraudulent 
cover afhxed thereto; he ſhall forfeit 1ol. And either 
buver or ſeller informing - againſt the other ſhall be in. 
demniſied, and ſhall be admitted to give evidence, and 
receive the ſame beneſit as any other informer. /. 11, 
12, 34: 

And every perlon who ſhall make or expoſe to ſale any 
medicines liable to the faid duties, ſhall, before he make 
or expoſe the ſame to ſele, give notice in writing at the 
next ſtamp office, of the place he intends to make uſe of, 
and alſo an account of all drugs, oil, water, eſſences, 
tmEtures, powders, or other preparations and compoſitions 
ſubject to the ſaid duties, that ſhall be by him made, or 
expoſed to ſale, or intended ſo to be; and the like notice 
ſhall be given as often as any ſuch perſon ſhall change his 
place, or vary the articles in which he ſhall ſo deal: and 
ſuch notice ſhall contain the true name of all ſuch drugs, 
and the kinds and qualities thereof, and the prices at wluch 
the ſame are intended to be fold ; on pain that every per- 
ſon mak ing default, ſhall forfeit 10. /. 15. 

And in order to obviate any doubts to what medicines 
the ſaid-dutzes ſhall extend, a ſchedule (A) is annexed, 
and the faid duties ſhall extend to every article named 
therein, or by whatſoever other name the ſame hath been 
or may be called or known. And all medicines wherein 
the perſon making or preparing the ſame, hath or claims 
to have any ſecret art, or excluſive right to the making or 
felling thereof by letters patent; or which are advertiſed 
or recommended by the maker or vender, as noſtrums 
or medicines for prevention or cure of diſtempers or 
complaints as aforeſaid, ſhall be liable to the ſaid duties. 
J. 16. 

All pecuniary penalties by this act impoſed, may be ſue 
for in the courts at Yeftminſler ; or may be recovered 
before any neighbouring juſtice, on complaint made within 
fix months after the offence is committed; who may ſum- 
mon the party accuſed, and alſo the witneſſes, and upon 
conſeſſion, or oath of one witneſs, give judgment therein, 
and levy ſuch penalty by diſtreſs; and for want of (ufh- 
cient diſtreſs, the offender ſhall be committed to priſon 
for three months, unleſs ſuch penalty be ſooner paid. 4 

if any perſon think himſelf aggrieved by the judgment of 
ſuch juſtice, he may, on giving ſecurity to the amount of 
ſach penalty and coſts, in caſe ſuch judgment be affirm 


appeal to the next ſeſſions, whoſe determination 1 
04 


Medicines. 


final, and they may award coſts as to them ſhall ſeem meet. 
20. 22. 

f Witneſſes not appearing, having been duly ſummoned, 
without reaſonable cauſe to be allowed by ſuch juſtice, ſhall 
forfeit 40 5. to be recovered in like manner. /. 23. 

And the juſtice before whom any offender ſhall be con- 
vidted as aforeſaid, ſhall cauſe the conviction to be made 
out in the following form, or to the ſame effect: 

Be it remembered, that on the day of in the 

year of our Lord in the county of A. O. f 
— was convicted before me I. P. one of his majeſty's juſtices 
of the peace for the ſaid county, reſiding near the place where 
the 2 was committed, for that the ſaid A. O. on the —— 
day of now laſt paſt, did, contrary to the form of the 
Natute in that caſe made and provided, | here ſtate the of- 
fence ;] and I do declare and adjudge, that he the ſaid A. O. 
hath forfeited the ſum of of lawful money of Great 
Britain, for the offence aforeſaid, to be diſtributed as the law 
direfts, Given, &c. 1. 24. 

All penalties, if ſued for within fix months of the time 
of being incurred, ſhall be diſtributed half to the king, 
and half with full coſts to the perſon who ſhall inform and 
ſue: If after ſix months, the whole ſhall go to the king. 
J. 19. 21. IR) 

Provided nevertheleſs, that where fuch juſtice ſhall ſee 
cauſe, he may mitigate ſuch penalties, ſo as not to re- 
duce the ſame lower than one moiety over and above the 


coſts, /. 25. 


(A) Schedule of Medicines ſubje to the Duties. 
Analeptick Pills, Doctor Boſtock's Grand Elixir. 


James's. Cox's Tincture. 

Apue and Fever Drops. Daffy's Elixir. 
Anderſon's Scotch Pills. Dalby's Carminative. 
Andaluſia Water. Dawſon's Lozenges. 
Anodyne. Necklace. Dr. Dickinſon's Cephalick 
Antipertuſſis. Drops. 
Antirheumatic Dgops. Edward's Ague TinQure. 
Balſamic Electuary. Eſſence of Water Dock. 
Bateman's Drops. Falck's Univerſal Pills. 

| Betton's origina] Britiſh Oil, Freeman's Bathing Spirits, 
Beaume de Vie. Fryar's Balſam. 
Birt's Martial Balſam. Fendon's Drops. 


Godfrey's 
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Godfrey's Cordial. 

Grant's Drops. 

Grithn's Tinttura Aſthma- 
tica. 

Hickman's Pills. 

Hill's Pectoral Balſam of 
Honey. 

— Tintture of Sage. 

— Tincture of Valerian. 

— Eflence of Water 
Dock. 

-——— Elixir of Bardana. 

Tintture of Centaury. 

Canada Balſam. 

Hamilton's Cinnamon Drops. 

Aſthmatick Efflu- 


via. 
| Vegetable Bal- 
ſamick Tincture. 


Hooper's Female Pills. 


Holdſworih's Lozenges. 

Hunter's Elixir. 

— Reſtorative. 

James's Fever Powder. 

Jeſuit Drops. 

Johnſon's Yellow Oint- 
ment. 

Keyſer's Pills. 

Leake's Pills. 

Lozenges of Blois. 

of Tolu. 

Stomachick. 


Specifick. 
Þr the Heart- 
burn. 


Lockyer's Pills. 


Medicines. 


Le Cour's Imperial Oil, 

Norton's Maredant's Anti. 
ſcorbutic Drops, 

Norris's Drops. 

Peter's Tintture, 

Pills, 

Peke's Ointment, 

Ratcliff's Elixir. 

Spilſbury's Antiſcorbutick 
Drops. 

Speediman's Stomach Pills, 

Spirits of Scurvy Graſs, 

Stomachick Lozenges. 

Stoughton's Elixir. 

Stern's Balſamic Mcther, 

Squire's Elixir. 

Steers's Opodeldock. 

Oil. 

Purging Elixir. 

Tuberoſa Vitæ, or Chilblain 
Water. 

Turlington's Balſam. 

Vandour's Nervous Pills. 

Velno's Vegetable Syrup. 

Wace's Aſthmatick Drops. 

Ward's White Drops. 

Eſſence for the 

Head Ach. 

Liquid Sweet. 

Red Pills. l 

Sack Drops. 5 

Sweating Powders. 

Paſte. 

Worm Cakes, Storey's. 

Worm Sugar Plumbs. 

Wray's Ague Pills. 


Merbeglin. See Exciſe, 
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Militia, 


[The militia, of the city of London being by the.34 G. 3. 
c. 81. put nearly upon the ſame footing as the other mili- 
tia of the kingdom, it is thought unneceſſary to continue 
the old militia laws any longer in this book.] 


Y 26 G. 3. c. 107. All former atts relating to the 
B militia are from 24th Sept. 1786, repealed (except 
ſuch acts as relate to the city of London, the Tower Ham- 
lets, and the Cinque Ports). And the militia raifed by ſuch 


former acts ſhall be ſubjett to this act. /. 135. 


The ſubſtance whereof it is endeayoured to compriſe 
under the following heads: 


I. Appointment of the lieutenants, deputy lieutenants, 


officers, and others, fer execution of the ſervice, 
and forming the militia int» regiments and com- 


anies. 
II. Number of men to be raiſed in the ſeveral coun- 
ties. 


III. Yung precepts to return liſts. 
IV. Keturn and ſettling of the lifts. 
V. Proportioning the numbers in the ſeveral hundreds, &c. 
or altering the ſubdiviſions. 
VI. Proporitoning in the ſeveral pariſhes, tithings, or 
laces. 
VII. Halen 
II. Swearing and enrolling; and therein, of ſub- 
Hutes. 
IX. eng and beating up for volunteers. 
X. Men trained for the artillery, or who have ferved 
3 . at ſea, may be diſcharged, and others 
raed. 
XI. Training and exerciſe. 
XII. Cloathing and pay. 
XIII. Drawn out into actual ſervice, 
XIV. Relief to militia mens families when drawn out inis 
actual ſervice. 
XV. Prwvileges and exemptions of militia men. 
XVI. Puniſhment for diſobedience or deſertion. 
AVIL, — 2 where the militia ſhall not be raiſed 
annually, 
XVII. General power of enforcing the execution here:f. 
AA. Exception with reſpect to particular places. 
J. Appoints 
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Militia. 
1. Appointment of the lieutenants, deputy lieutenants, officers, 


= and others, for execution of the ſervice, and forming the 
=_ militia into regiments and companies. 


Appointment of . The king ſhall appoint lieutenants for the ſeveral coun. 


1 oy — ties, ridings, and places; and ſuch lieutenant ſhall have 
_ nants, and com- the chief command of the militia within the county, riding, 


* milan oficers. or place to which he is appointed; and ſhall call together, 
13 arm, and array them, once in every year, in ſuch manner 
1 as is herein- after directed. And ſuch lieutenants ſhall, 


from time to time, appoint twenty or more ſuch perſons 
be as they ſhall think fit, if ſo many can be found, if not, a 
—_ : many as can be found, being qualified as herein after is 
2 * directed, and living within their reſpective counties, 7i- 
dings, and places, to be their deputy lieutenants (the names 
of ſuch perſons having been firſt preſented to, and approved 
by his majeſty): And ſhall alſo appoint a proper number 
of colonels, lieutenant colanels, majors, and other officers, 
qualified as herein- after direfted ; and ſhall certify to his 
majeſty the names and ranks of all ſuch officers ſo appointed, 
and in cale his majeſty ſhall, within 14 days after ſuch 
certificate ſhall have been laid before him, fignify his dil- 
approbation of any of ſuch perſons, the lieutenant ſhe not 
grant to him a commiſſion, but ſhall grant commiſſions to 
ſuch perſons ſo appointed, who ſhall not be diſapproved by 
his majeſty. 26 G. 3. c. 107. /. 1. 4. | 
Peputy lieu ten- And his majeſty may ſignify his pleaſure to his lieute- 
ants and officers nant of any county or place, to diſplace all or any deputy 
may be diſplaced ji eutenants and officers in the militia, and thereupon ſuch 
rt ſhall appoint others in their ſtead, 35 C. 3. . 
ft the officers ſo appointed for the militia ſhall rank 
with the officers of ſuch of his majeſty's forces as are liable 
to ſerve out of Great Britain, as youngeſt of their rank, 
26 GC. 3. c. 107. f. 1. 
Lieutenant being And when the lieutenant ſhall be out of the kingdom of 
— —.— Great Britain, or there ſhall be no lieutenant, the king 
; may authorize any three deputy lieutenants to grant com- 
miſſions to officers, on any vacancy that ſhall then happen; 
and to do all other things which might have been done by 
the ſaid lieutenant, and which ſhall be as valid in law as if 
done by the lieutenant himſelf. /. 2. 
Provided that no deputation or commiſſion ſhall be vs. 
cated by the revocation, expiration, or diſcontinuance, 0 
the lieutenant's commiſſion. /. 3. ö | 
General qualii- And every perſon ſo to be appointed a deputy /reutenunts 
officers, all be ſeiſed Neſſed, either in law or equity, for his 
all be ſeiſed or poſſeſſed, either in quit) 


officers, F 
own uſe and benefit, in poſſeſſion, of a freehold, b 
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Militta. 
or cuſtomary eſtate for life, or for the life of his wife, ſhe 


having a freebold, copy hold, or cuſtomary eſtate for her 
life, or for ſome greater eſtate, or of an eſtate for ſome 


long term of years determinable on one or more lives, in 


manors, meſſuages, lands, tenements, or hereditaments, in 
England, Wales, or Berwick upon Tweed, of the yearly 
value of 2001. or ſhall be heir apparent of ſome perſon 
who ſhall be in like manner ſeiſed or poſſeſſed of a like 
eſtate of the yearly value of 400 1. C2/ne! ſhall be ſeiſed 
or poſſeſſed of a like eſtate of the yearly value of 1000 l. or 
ſhall be heir apparent to ſome perſon who ſhall be ſeiſed 
or poſſeſſed of a like eſtate of the yearly value of 2000 l. 
Lieutenant colonel ſhall be ſeiſed or poſſeſſed of a like eſtate 
of 6001. or ſhall be heir apparent of ſome perſon who 
ſhall be ſeiſed or poſſeſſed of a like eſtate of the yearly value 
of 12001. Major or captain ſhall be ſeiſed or poſſeſſed of 
a like eſtate of the yearly value of 200 l. or ſhall be heir 
apparent of ſome perſon who ſhall be ſeiſed or poſſeſſed of 
a like eſtate of the yearly value of 400 J.; or ſhall be a 
younger ſon of ſome perſon who ſhall be, or at the time of 
his death was, ſeiſed or poſſeſſed of a like eſtate of the 
yearly value of 6001. Lieutenant ſhall be in like manner 
ſeiſed or poſſeſſed of a like eſtate of the yearly value of 501. 
or perſonal eſtate alone of the value of 1000 l. or real and 
perſonal eſtate together of the value of 2000 l.; or ſon of 
a perſon who ſhall be or at the time of his death was ſeiſed 
or poſſeſſed of a like eſtate of the yearly value of 100 l. or 
perſonal eſtate alone of the value of 2000 l. or real and 
perſonal together of the value of 3000 JI. Enfign ſhall be 
ſeiſed or poſſeſſed of a like eſtate of the yearly value of 201. 
or perſonal eſtate alone of the value of 500 l. or real and 
perlonal together of the value of 1000 l.; or ſhall be ſon of 
{ome perſon who ſhall be or at the time of his death was 
ſeiſed or poſſeſſed. of a like eſtate of the yearly value of 501. 
or perſonal eſtate alone of the value of 1000 l. or real 
and perſonal together of the value of 15001. One moiety 
of which ſaid eſtates, required as qualifications for each 
deputy lieutenant, colonel, lieutenant colonel, major, and 
captain reſpettively, ſhall be ſituate or ariſing within ſuch 
relpettive county or riding in which he ſhall be appointed 
to ſerve. /[. 5. 

Provided, that the immediate reverſion or remainder of 
and in manors, meſſuages, lands, tenements, or heredita- 
ments, which are leaſed for one, two, or three lives, or 
tor any term of years determinable on the death of one, 
two, or three lives, on reſerved rents, and which are to 
tac leſſees of the clear yearly value of 300 |, ſhall be deem- 
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Militia. 
ed equal to an eſtate herein · before deſcribed, of the yearly 
value of 1001. and ſo in proportion. /. 9. 

Alſo a perſon poſſeſſed, either in law or equity, for his 
own uſe and benefit, in poſſeſſion of an eſtate, for a certain 
term originally granted for 20 years or more, of an annual 
value (over and above all rents and charges payable out of 
or in reſpect of the ſame) equal to the annual value of ſuch 


an eſtate as is required for the qualification of a deputy lieu. 


tenant and commiſhoned officer reſpectively, and ſituate as 
aforeſaid, ſhall be deemed ſufficiently qualified. /. 10. 

In the ſeveral counties of Cumberland, Huntingdon, Mon- 
mouth, Weſtmorland, and Rutland, and m every county and 
place in Wales, the eſtates requiſite for the qualification 
of the deputy lieutenants and officers ſhall be as follows: 
A deputy lieut:nant ſhall be ſeiſed or poſſeſſed of a like eſlate 
as aforeſaid of the yearly value of 1501. or ſhall be heir 
apparent of a perſon having a like eſtate of 3001. Cn 
600 l.; or heir apparent of a perſon having a like eſlate 
of 1200]. Lieutenant colonel or major commandant 400 l.; 
or. heir apparent of a perſon having a like eſtate of 8001, 
Major or captam 150 J.; or ſon of a perſon having or who 
had at the time of his death a like eſtate of 300 I. Lieu- 
tenant 30 l. or perſonal eſtate alone of 600 J. or real and 
perſonal together of the value of 1200 J.; or ſon of a per- 
ſon having or who had at the time of his death a like eſtate 
of the yearly value of 601. or perſonal eſtate of the value 
of 12001. or real and perſonal together of 2400 l. £v/igr 
20. ; or perſonal eſtate alone of 300 l. or real and perſonal 
together of 600 1. or ſon of a perſon having or who had 
at the time of his death a like eſtate of the yearly value of 
30 |. or perſonal eſtate of the value of 600 |. or real and 
perſonal together of 1200 J. One half of all which eſtates, 
except thoſe for the qualifications of lieutenants and en- 
ſigns, pw be ſituate or ariſing in their reſpective coun- 
ties. /. ©. | 

In he iſle of Ely, a deputy lieutenant ſhall be ſeiſed of 
pn of a like eſtate of the yearly value of 1501. or 

all be heir apparent to a perſon having a like eſtate of 
3001. Captain 100 l. or heir apparent of a perſon having 
a like eſtate of 2001. or younger ſon of a perſon who 
{hall be, or at the time of his death was, ſeiſed or polleſl- 
ed of a like eſtate of the yearly value of 300 l. Lieutenant 
30 1. or perſonal eſtate of 6001. or ſon of ſome perſon 
who ſhall be, or at the time of his death was, ſeiſed ot 
poſſeſſed of a like eſtate of 601. or perſonal eſtate of 1200]. 
£nſign 20 l. perſonal eſtate of 3001. or fon of ſome per- 
ſon who ſhall be, or at the time of his death wes, ſeiſed or 
polleſſed of a like eſlate of the yearly value of 301. ot 
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Militia. 

perſonal eſtate. of 600 l. One half of all which eſtates, 
except thoſe for the qualification of lieutenants and en- 
ſigns, 


her part of the county of Cambridge. .. 
7 6 if cities or towns which are counties within them- 


ſelves, and have heretofore uled to raile and train a leparate 
militia within their reſpeQive liberties, and which are 
united with and made part of any county for the purpoſes 
of raiſing the militia only ; the lieutenant of every ſuch 
city or town, or where there is no heutenant appointed, 
the chief magiſtrate of ſuch city or town, ſhall appoint the 
deputy lieutenants, and ſhall alſo appoint officers of the 
militia, whoſe number and rank ſhall be proportionable to 
the number of militia men which ſuch city or town ſhall 
raiſe, as their quota towards the mulitia of the county to 
which ſuch city or town is united for the purpoſes afore- 
ſaid; and all powers and proviſions made with reſpett to 
counties at large, ſhall take place in the ſaid cities or towns, 
And the qualification for a deputy lieutenant ſhall be 1501, 
a year as aforeſaid; or a perſonal eſtate alone, or real and 
perſonal eſtate together, to the amount or value of 3000 l. 
Field officer 3001. ; or perſonal eſtate alone, or real and 
perſonal together, to the value of 5000l. Captain 1501. 
a year; or perſonal eſtate alone, or real and perſonal to- 
gether, to the value of 2500 l. Lieutenant 30 l. a year, 
or perſonal eſtate of 7501. Enfign 20 l. a year, or perſonal 
eſtate of 4001, One half of all which real eſtates (except 
thole for the qualification of lieutenants and enſigns) 
ſhall be within ſuch city or town, or within the county to 
which ſuch city or town is united for the purpoſes afore- 
laid. /. 8. 

But no perſon ſhall be appointed a deputy lieutenant, nor 
to a higher rank than that of lieutenant, until he ſhall have 
delivered in to the clerk of the peace or his deputy, a ſpe- 
cifick deſcription in writing, ſigned by himſelf, of his qua- 
liication ; ſtating the pariſh in which the eſtate which 
forms ſuch qualification is ſituate: and ſuch clerk of the 
peace ſhall tranſmit to the lieutenant a copy of ſuch de- 
(cription ; and no commiſſion hereafter granted for a higher 
rank than that of lieutenant ſhall be valid, unleſs it be de- 
clared in the commiſhon, that ſuch officer hath delivered in 
his qualification as above directed. . 11. 

And every deputy lieutenant and officer then holding a 
commiſſion as colonel, lieutenant colonel, major, or captain, 
who bach not tranſmitted a ſpecifick deſcription as before 
directed, is required before the 11 day of Fan. 1787, to 

tranſmit 
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Militia. 
tranſmit ſuch deſcription to the clerk of the peace, in man. 
ner as aforeſaid, and ſuch clerk of the peace forthwith to 
tranſmit a copy thereof to the lieutenant (or to the deputy 
lieutenants authoriſed as aforeſaid to execute the office of 
lieutenant) ; and in caſe any ſuch officer ſhould not tran(. 
mit ſuch deſcription within the time before limited, his 
deputation or commiſſion is declared void, and himſelf 
incapable of being a deputy lieutenant, or of ſerving as an 
officer in the militia again in the ſame or any higher rank, 


J. 12. 


But generally by ſome act in every ſeſſion of parliament, 
further time is given to ſuch deputy lieutenants and officer. 
who had negleQed to tranſmit ſuch deſcription of their qua- 
fication as aforeſaid, provided they delivered the {ane 
within the time therein ſpecified, and they are indemnified 
from all penalties, forfeitures, incapacities, and diſabilities, 
incurred by reaſon of ſuch omiſſion or neglett. The laſt 
of which is 36 G. 3. c. 57. . 7. which gives further time 
till 1ſt Spt. 1796. | 

Provided nevertheleſs, that any commiſſion of lieute- 
nancy, or other commiſſion already granted by virtue of 
any former atls, ſhall not be annulled by the repeal of 
thoſe acts, but the perfons to whom ſuch commiſſions have 
been granted, may act in like manner as if this act had 
not been made; but no perſon ſhall act as deputy lien- 
tenant, colonel, lieutenant colonel, major, or captain, by 
virtue of any commiſſion already granted, unleſs he is 

ualified as aforeſaid, and unleſs he has delivered, or ſhall 
deliver ſuch deſcription thereof as aforeſaid. 26 C. 3. 
c. 107. f. 136. 

And the acceptance by any officer of the militia (except 
the colonel) of any commiſſion in his majeſty's other forces, 
whether liable to ſerve out of Great Britain, or within the 
ſame only, ſhall from the date of ſuch commiſſion make 
void his commiſſion in the militia; and all officers of the 
militia (except the colonel) who have commiſſions in any 
of his majeſty's other forces as aforeſaid, and now hold the 
ſame together with their militia commiſſion, ſhall within 
one month after the paſſing of this act (viz. 2d June 1795) 
make their eleflion, whether they will continue in the 
militia, or ſuch other forces; and ſhall alſo within the 
ſame time, notify ſuch their election in writing to the 
lieutenant of the county, and alſo to one of his majeſly's 
ſecretaries of ſtate, to be inſerted in the Gazette ; and ſuch 
commiſhon ſhall from thence be void. And if any ſuch 


officer ſhall neglect or refuſe to make and notily ſuch * 2 
1 


4 
Militia. 

tion within the time aforeſaid, his militia commiſſion ſhall, 
within one month from the paſling of this act, be void. 
35 C. 3. c. 83: /+ 10. 2 a 

And every colonel in the militia, who ſhall raiſe any Mintia colonels 
fencible corps, ſhall receive only the pay of ſuch fencible raifing .ncible 
corps to which he belongs, and he ſhall not act in any ö 
reſpect as colonel in the militia, until ſuch fencible corps 
is reduced; and the lieutenant of the county may appoint 
an additional major to ſuch militia corps, with the pay of 
ſuch, during the time ſuch colonel is ſuſpended ; and ſuch 
colonel ſhall be tried as a fencible officer only: Provided 
nevertheleſs, that in caſe any commiſhon in any corps 
of militia, now holden by any officer in any ſencible regi- 
ment, ſhall not be filled up, when ſuch fencibles are 
reduced; ſuch officer, with the conſent of the lieutenant + 
of the county, may reſume his commiſhon in the militia, 
in like manner, as if it had never been vacated. id. | 

And the clerk of the peace ſhall enter ſuch qualification Qualifications to 
ſo tranſmitted to him upon a roll to be kept for that pur- prune oa 
poſe, and ſhall cauſe to be inſerted in the Gazette the 
dates of the commiſſions, and names and rank of the of- 
ficers, together with the names of the officers in whoſe 
room they are appointed, in like manner as commiſſions in 
the army are publiſhed from the War- office; and the 
expence of ſuch inſertion ſhall be paid by the treaſurer of 
the county; and ſuch clerk of the peace ſhall in January, 
yearly, tranſmit to one of the ſecretaries of ſlate a com- 
plete account of the qualifications fo left with him, to he 
laid before parliament : And every deputy licutenant and 
commiſſioned officer not having already taken and ſub- 
{cribed the oaths, and made and ſubſcribed the declaration 
as required by this att; ſhall at ſome general quarter 
ſeſſions, or in one of the courts at /Y2tminfter, within ſix 
months after he ſhall have accepted his commiſſion, take 
the oaths, and make and ſubſcribe the declaration, as other 
perſons qualifying for offices. 26 C. 3. c. 107. /. 13. 

And every deputy lieutenant, celanel, lieutenant colonel, or 
majcr, acting, not being qualified as aforeſaid, or without 
having delivered in ſuch ſpecifick deſcription of his quali- 
fication as is herein-before required, ſhall forfeit 200 l. 
and every captain 1001. half to him that ſhall ſue, and 
half to the uſes herein-aſter directed. And the proof of 
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Provided, that nothing herein ſhall extend to reſt:ain or Exception as to 
prevent any peer of this realm, or his heir apparent, from P**1%. 
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Militia. 
being appointed, or acting as a deputy lieutenant or com- 
miſſion officer within the county or place wherein he ſhalt 
have ſome place of reſidence ; or to oblige any peer or heir 
apparent of ſuch peer (duly appointed) to leave his qualifi 
cation with the clerk of the peace. id. 

Provided alſo, that the acceptance of a commiſſion in 
the militia, ſhall not vacate the ſeat of any member re. 
turned to ferve in parliament. /. 128. | 
His majeſty's lieutenant, together with three deputy 
lieutenants, and on the death or removal or in the abſence 
of his majeſty's lieutenant, any five deputy lieutenants, 
may, at the end of every five years, at their annual meet- 
ings, in caſe the militia of ſuch county or place ſhall not 
be then embodied, diſcharge ſome one field officer of 
each regiment or battalion, and ſuch a number of officers 
of each inferior rank, as ſhall be equal to the number of 

perſons ho fhall have given notice in writing to his ma- 
jeſty's lieutenant, one month at leaſt before boch meeting, 
that they are willing to ſerve as field officers, captains, 
lieutenants, or enſigns, as the caſe may require: Provided 
that the number of vacancies to be made ſhall not exceed 
one third of ſuch officers who ſhall have ſerved for five 
years in each rank reſpectively: Provided allo, that no- 
thing herein ſhall prevent any officer ſerving or who has 
ſerved in an inferior rank, from offering himſelf to ſerve in 
a higher rank, if he be qualified to ſerve in ſuch higher 
rank. /. 15. 

But by 35 G. 3. c. 35. .. 10. it is enacted, that the 
above ſhall not extend to empower the lieutenabt of 
deputy lieutenants to diſcharge any ſuch ſubaltern officer 
as is entitled to the benefits of this act (a). 

It ſhall be lawful for his majeſty's lieutenant to at as 
colonel or commanding officer ot any regiment, battalion, 
or independent company, during ſuch time as there {hall 
not be any colonel or commanding officer appointed; but 
no lieutenant ſhall act at any one time as colonel or com- 
manding officer to more than one body of militia, whether 
regiment, battalion, or independent company. And where 
ſuch lieutenant ſhall take the command of any body of 
militia not being by this. act deemed a regiment, be ſhall 
be entitled to the rank of colonel, except when the ſaid 
company ſhall be formed into battalion as herein-aft 
directed; but ſhall receive no greater pay than the prop 
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commanding officer of fuch body would be entitled to. 
26 C. 3. c. 107. / 55 f 
And when any colonel or commanding officer of any 
regiment, battalion, or independent company, ſhall be ab- 
ſent from Great Britain, all the powers by this act given 
to ſuch colonel or commanding officer ſhall be veſted in, 
and may lawſully be exerciſed by the next officer in com- 
mand who ſhall be reſiding within Great Britain, until 
ſuch colonel or commanding officer hall be returned, and 
{hall have notified his arrival to the clerk of the peace of 
the county or place to which ſuch milina belongs : and 
ſuch clerk of the peace ſhall forthwith, upon receipt of ſuch 
notification, tranſmit an account thereof to the officer who 
ſhall have been next in command as aſoreſaid; and all acts 
done by ſuch officer next in command, ſhall be as valid in 
law, as if they had been done by the colonel or command- 
ing officer himſelf. /. 56. | 
And by 35 G. 3. c. 83. when any colonel or command- 
ing officer of any corps of militia ſhall be abſent from 
Great Britain, and until he return, and have notified his 
arrival as directed by 26 G. 3. c. 107. f. 56. the king, by 
warrant under his ſign manual, may order that the officer 
next in command, who ſhall be reſiding in Great Britain, 
ſhall in all caſes act, and be dealt with as the commanding 
officer of ſuch corps; and all aQs, matters, and things 
done by him, ſhall be as valid as if done by ſuch colonel of 
commanding officer ; and-ſuch officer next in command, 
may appoint the regimental or battalion clerk, and agent, 
and ſhall take ſecurity from ſuch agent, and ſhall be liable 
to make good all deficiencies that may happen from the 
laid agent or himſelf; on account of the pay, cloathing, or 
publick ſtock of ſuch corps. /. 7. 
Provided, that ſuch officer fo next in command, who Officer aſſuming 
ſhall aſſume ſuch powers as aforeſaid, within ſeven days 
after he ſhall aſſume ſuch powers, ſhall notify ſuch abſence 


tain the ſenior 

reſident officer 
ſhall have the 

like powers, 


ſuch powers, 
ſhall notify the 
abſence ot the 


the county; and alſo, when ſuch corps ſhall be in attual “ 
{ervice, to the ſecretary at war. id. 

Provided alſo, that if any ſuch colonel or commanding 
ofhcer, ſhall have given any orders for any cloathing or 
other neceſſaries, or accoutrements, which ought to be pro- pad i» the offi 
vided in due courſe, or in purſuance of any order by proper der who ordered 
authority, at the time when ſuch order {hall be given, and * 
before ſuch orders ſhall be completed, or after completed, 
and before the money ſhall be iſſued for the ſame ; ſuch 
orders ſhall be completed, and the money paid to the 
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Militia. 
der of ſuch colonel or commanding officer, notwithſland. 
ing. his abſence from this kingdom ; and in like manner, 
any orders given by ſuch officer next in command, when 
the colonel or commanding oflicer is out of the kingdom, 
ſhall be completed, and the money paid to the order of 
ſuch officer next in command in like manner. id. 

And when, a battalion is commanded by a lieutenant 
colonel who ſhall have been commandant of the ſame for 
five years, the lieutenant, with the conſent of his majeſly, 
may give ſuch lieutenant colonel commandant, a commiſ- 
ſion of colonel. 26 G. 3. c. 107. / 57. | 

And when the number of men in any county, riding, or 
place is ſufficient, the militia thereof ſhall be formed into a 
regiment, to conſiſt of not more than twelve, nor leſs than 
eight companies; of 80 private men to a company at the 
moſt, and 60 at the leaſt ; and the field officers ſhall be one 
colonel, one lieutenant colonel, and one major: And if under 
eight and not leſs than five companies, ſuch militia ſhall be 
formed into a battalion, and the field officers of ſuch 
battalion, ſhall be, one lieutenant colonel, and one major 
only: and if under five and not leſs than three companies, 
into a battalion, with one lieutenant colonel, or major, and 
no other held officer. And in each regiment or battalion 
there ſhall be one captain, one lieutenant, and one enſign to 
each company: but every battalion of five companies ot 
upwards, may have one company of grenadiers or light in- 
fantry, to which two lieutenants ſhall be appointed, inſtead 
of one lieutenant and one enſign : And every regiment ol 
eight companies or upwards, may have one company of 
grenadiers and one of light infantry, to each of which two 
lieutenants ſhall be appointed in like manner. /. 533 

And where the number is ſufficient to form {1x companies, 
but not ſufficient to form a regiment, the lieutenant may 
appoint three perſons qualified as aforeſaid, to ſerve with 
the rank of colonel, lieutenant colonel, and major, but with 
no higher pay than if they were appointed heutenant Coll 
major, and captain. And where the number 1s ſufficient to 
form four, but not to form ſix companies, the licutcnant 
may appoint two perſons qualified as aforeſaid, to ſerve wi 
the rank of lieutenant colonel and major, but that only one 0! 
them {hall be entitled to any higher pay than that of 2 
captain. And where the number is. not ſufficient to ſom 
more than two companies, the eldeſt captain ſhall rank © 
major, but ſhall only be entitled to the pay of captain. 


J. 58. and 
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And when the number of men ſhall not be ſufficient to Independent 


form a battalion, they ſhall be formed into independent com- 
panies, each company to conſiſt of 80 private men at the 
moſt, and 60 at the leaſt, with one captain, one lieutenant, 
and one enſign to each company. And his majeſly may 
join together any number of ſuch independent companics 
and form a battalion, or may incorporate them with any 
other regiment or battalion, provided the number of com- 
panies be not thereby made to exceed the number of com- 
panies of which a regiment or battalion is herein- before 
directed to conſiſt. /. 54. 

And any perſon duly qualified as a lieutenant, may be 
appointed captain lieutenant in any regiment or battalion 
conſiſting of not leſs than ſix companies, but ſuch captain 
lieatenant ſhall not, by the date of his commiſſion or other- 
wiſe, rank above a captain. /. 59. 

But no adjutant, ſurgeon, regimental or battalion clerk, or 
quarter maſier, ſhall be capable of being appointed captain 
of a company ; nor ſhall any captain of a company be ca- 
pable of being appointed to any of thoſe places. Provided 
nevertheleſs, that any battalion clerk may be appointed a 
captain lieutenant in any regiment or battalion entitled to 
one by this act. / 62. 

His majeſty may appoint one proper perſon who ſhall 
have ſerved, or at the time of ſuch appointment ſhall actu- 
ally ſerve, in ſome of his majeſty's other forces, or in any 
corps of militia that has been drawn out and embodied, to 
be an adjutan{ to each regiment, battalion, or independent 
company; and ſuch adjutant, if appointed out of his ma- 
jeſty's other forces, ſhall, during his ſervice in the militia, 
preſerve his rank in the army, in the fame manner as if he 
had continued in that ſervice ; and his majeſty's lieutenant 
may give to the adjutant a commiſſion of lreutenant or en- 
ſign, although ſuch adjutant may not have the qualification 
required by this act for ſuch commiſſion. And ſuch lieu- 
tenant may, on the recommendation of the commanding 
officer of any regiment or battalion conſiſting of not lels 
than ſix companies, appoint ſuch adjutant to the rank of 
captain by brevet, provided he hath ſerved five years as a 
heutenant, either in the militia or other forces, although 
he may not have the qualification required by this act tor 
captain. Provided always, that no ſuch appointment ſhall 
be valid, unleſs in the inſtrument granting the ſame it be 
ſpecified, in what regiment or batralion, and whether in 
the militia or other Dio ſuch adjutant hath ſerved as a 
lieutenant, and what was the date of his commiſſion. 
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But no adjutant ſo appointed to the rank of a captain, ſhall, 
by the date of ſuch appoiritment, or otherwiſe, rank above 
or command any captain, nor be entitled to any greater 
pay than that of a lieutenant, together with his pay as ad- 
jutant. /. 60. | 

And /erjeants, corporals, and drummers, ſhall be appointed 
in the following proportion (when the regiment is not in 
aftual ſervice), that is to ſay, one ſerjeant and one corporal 
to every 30 men, and one drummer to every company; 
with an addition of one drummer to each flank company 
of regiments or battalions conſiſting of fix or more com-. 
panies ; and where there ſhall be a ſurplus of 15 men or 
upwards, one additional corporal for ſuch furplus of men; 
and all ſerjeants and corporals ſhall take the following 
oath : 


I A, B. do fincerely promiſe and ſwear, that I will be faith- 
ful, and bear true allegiance to his majeſly king George; and 
I do ſwear that I am a proteflant, and that I will faithfully 
ſerve as a ſerjeant [or corporal) in the militia, within the. 
kingdom of Great Britain, for the defence of the ſame, until l 
ſhall be legally diſcharged. 


And any ſerjeant, corporal, or drummer, may be diſ- 
charged by the colonel or commanding officer, with the 
conſent of the captain of the company: And ſuch captain, 
with the approbation of the commanding officer, may ap- 
point another proper perſon in the room of every ſerjeant, 
corparal, and drummer who ſhall die, deſert, or be diſ- 
charged; all which ſerjcants and corporals ſo appointed, 
ſhall take the oath aforefaid, /. 64, 65. 

But no perſon who ſhall keep any houſe of publick en- 
tertainment, or who ſhall ſell any ale, wine, or ſpirituous 
liquors by retail, ſhall be capable of being appointed, or ol 
ſerving as a ſerjeant, corporal, or drummer. /. 64. 

And the colonel or commanding officer of every batta- 
lion conſiſting of four or more companies, may appoint a 
ferjeant major out of the ſerjeants, and a drum major out of 
the drummers. id. 

And all ſerjeants, corporals, and drummers, who have 
received pay as ſuch, ſhall be deemed to be engaged, and 
compellable to ſerve in ſuch regiment, battalion, or inde- 
pendent company, until they thall be legally diſcharged 


- id. 


Extradrummers 
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And in caſe the lieutenant or commanding officer ſhall 
be deſirous of keeping up a greater number of drummers 


than one per company to be employed as fifers or muſiciann 


an 
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end ſhall be willing to defray the expence of ſuch addi- 
tional drummers; it ſhall be lawful tor the commanding 
officer to retain any number of drummers who are now 
employed as fifers or muſicians, over and above the num- 
ber eſtabliſhed by this act; or at any time hereafter to en- 
gage any additional number of drummers to act as fifers or 
muſicians in their reſpective corps; and they ſhall be deem- 
ed as drummers of militia withia the meaning of this act; 
agd ſhall be ſubject to the ſame orders, regulations, pe- 
nalties, and puniſhments, as other drummers ; and {hall 
continue to ſerve ſo long as they {hall receive the ſame pay 
and cloathing as other drummers, or better, and no lon- 
ger, J. 66. 

And the colonel or commanding officer of every regi- 
ment or battalion conſiſting of more than two companies 
— not in actual ſervice) may appoint a regimental ot. 

attalion clerk, who ſhall execute the office of paymalſler : 
But where there are no more than 2 companies, no clerk 
ſhall be allowed, but the receiver general of the land tax 
ſhall pay the money neceſſary to the commanding officer 
of ſuch companies, who ſhall account with the receiver 
eneral for the ſame. /. 61. 

And the lieutenant of every county, riding, or place, 
ſhall appoint a clerk of the general meetings, and may diſ- 
place ſuch clerk if he ſhall think fit, and appoint another 
in his room. /. 16. 

And the deputy lieutenants within their reſpective ſub- 
diviſions ſhall appoint a clerk for their ſubdiviſions, and may 
diſplace him if they think fit, and appoint another in his 
room. id. 

When any regiment or battalion ſhall be drawn out 
into actual ſervice, and during the time they ſhall continue 
in actual ſervice, the colonel, or where there is no colonel 
the commanding officer, ſhall appoint an agent; and take 
ſecurity from ſuch agent; and ſuch colonel or command- 
ng officer reſpectively ſhall be liable to make good all de- 
ficiencies on account of the pay, cloathing, or publick 


ſtock. J. 100. 


L. Number of men to be raiſed in the ſeveral counties. 


By 26 G. 3. c. 107. % 17. The number of private men 
to be raiſed (excluſive of the places herein after excepted) 
wall be as follows. 


For the county of Bedford 400 
Berks — 560 
K 4 Bucks 
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Bucks — — — 
Cambridge — — — 480 
Cheſter, with the city and county of the city of 
Cheſter — 560 
Cornwall — — 640 
Cumberland — — 320 
Derby — - — 560 


Devon, with the city and county of the city of 


Exeter 1600 
Dorſet, with the ifland of Purbeck, and the town 
and county of the town of Poole — 640 
Durham — — — 400 
Eſſex — - — 960 
| Glouceſter, with the city and county of the city of 
Briſtol — — — 960 
Hereford — — — 380 
Hertford —— — — 5bo 
Huntingdon | 320 
Kent, with the city and county of the city of Can- 
terbury 960 
Lancaſter — — — 809 
Leiceſter — — 560 
Lincoln, with the city and county of the city of 
Lincoln 1200 
Middleſex (excluſive of the Tower hamlets) 1600 
Monmouth g — 240 
Norſolk, with the city and county of the city of 
Norwich — 960 
Northampton — 640 
Northumberland, with the town and county of the 
town of Newcaſtle, and town of Berwick 5bo 
Nottingham, with the town and-county of the town 
of Nottingham — 480 
Oxtord | — — . 
Rutland — — — 120 
Salop — — — 60 
Somerſet — 
Southampton, with the town and county of the 
town of Southampton — — 960 
Stafford, with the city and county of the city of 
Litchfield — $bo 
Suffolk — — —— 960 
Surrey — — doo 
Suſſex — —— — 800 
Warwick, with the city and county of the city of 
Coventry — 40 


Weſtmorland 


Militia. 


Weſtmorland — — 240 
Worceſter, with the city and county of the city of 

Worcefler — — 5560 
Wilts — 800 
Vork, Weſt Riding, with the city and county of 

the city of Vork — 1240 
— North Riding 720 
—— Eaſt Riding, with the town and county of the 

town of Kingſton — ä 400 
Angleſea — 80 
Brecknock — — — 160 
Cardigan — —— — 120 
Caermarthen — — — 200 
Caernarvon — — „ 
Denbigh —— — — 280 
Flint — — — 120 
Glamorgan — — — — 360 
Merioneth — — — — 80 
Montgomery — — — 240 
Pembroke — — 160 
Radnor —— — ſ—— — 120 


Total 30, 740 

His majeſty's lieutenant ſhall tranſmit to the privy coun- 

cil annually, an account in writing of the true ſtate of the 
number of perſons fit and liable to ſerve in the militia for 
the county or place of which he is lieutenant ; and after 
all the ſaid numbers ſhall be ſo tranſmitted to the privy 
council, the ſaid council ſhall fix and ſettle, as near as may 
be, the number of militia men, who ſhall for the future 
ſerve for each county, riding, or place, by the proportion 
which the numbers fo returned hear to the whole number 
of militia men directed to be raiſed, and forthwith tranſ- 
mit accounts of the numbers ſo fixed and ſettled to all his 
majeſty's lieutenants of the ſeveral counties and places re- 
ſpectively. /. 50. 

And where the number of militia men ſo fixed and ſet- 
tled as aforeſaid, ſhall be greater than the number of mili- 
tia men, who ſhall be by virtue of this act appointed to 
ſerve for any county, riding, or place; in ſuch caſe, his 
majeſty's lieutenant, together with two deputy lieutenants, 
and on the death or remoyal, or in the abſence of his ma- 
jeſty's lieutenant, three deputy lieutenants, ſhall at a gene- 
ral meeting to be held for that purpoſe, appoint what 
number of militia men ſhall ſerve for each reſpective hun- 
dred, rape, lathe, wapentake, or other diviſion, within the 

county, 
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county, riding, or place, to which they belong ; and the 
additional number of militia men to make up the whole 
number ſo fixed and ſettled as aforeſaid, ſhall be provided 

or choſen, and ſworn and inrolled, in like manner as all 
other militia men. And where the number of militia men 
ſo fixed and ſettled as aforeſaid, ſhall be leſs than the num. 
ber of militia men, who ſhall be by virtue of this at ap. 
pointed to ſerve for any county, riding, or place; in ſuch 
caſe, his majeſty's lieutenant, together with two deputy 
lieutenants, and on the death or removal, or in the abſence 
of his majeſty's heutenant, three deputy lieutenants, ſhall 
at a general meeting to be held for that purpoſe, diſcharge 
by lot proportionably out of each reſpective hundred, rape, 
lathe, wapentake, or other diviſion, ſo many militia men 
as ſhall exceed the number ſo fixed and ſettled as afore- 
ſaid. id. 


I. ſuing precepts to return lifts. 


A general mctt=.8 General meetings of the lieutenancy of every county, rid. 
ing to be had, . 3 0 

ing, and place, ſhall be holden in ſome principal town; to 

conſiſt of the lieutenant, together with two deputy lieu- 

tenants, or, on the death or removal, or in the abſence of 

the lieutenant, then of three deputy lieutenants; and one 

ſuch general meeting ſhall'be holden annually, on the laſt 

Tueſday which ſhall happen before the 24th day of Ofzher, 

in every year : and ſuch lieutenant together with two de- 

puty lieutenants, -or on the death, removal, or abſence of 

the lieutenant, three deputy lieutenants, may ſummon other 

general meetings on any days to be fixed by ſuch ſummons, 

of which days and places reſpectively notice ſhall be given 

in the London Gazette, and alſo in any weekly newſpaper 

uſually circulated in ſuch county, riding, or place, 14 days 

before the days appointed for holding ſuch meetings reſpec- 

tively. And in caſe any annual or other general meeting 

ſhall not be attended by the lieutenant, or a futficient num- 

ber of deputy lieutenants, the lieutenant, or any one deputy 

lieutenant, may adjourn the ſame to any other time and 

place, within ſuch county, riding, or place; and in cale 

no deputy heutenant ſhall attend, then the clerk of the ge- 

neral meetings ſhall adjourn ſuch meeting to any other time, 

| to be holden at the ſame place. 26 C. 3. c. 107. / 19. 

Snbdivifion At which annual general meeting they ſhall appoint the 

meetings to be fir ft meetings vf the deputy lieutenants within the ſeveral 

appoinicd, "Me . 

ſubdiviſions, which ſhall be held as early after the 7 
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day of Oacber in every year as conveniently may be. 
22. . 
And the reſpeftive clerks of the ſubdiviſion meetings, 
ſhall as ſoon as conveniently may be after any ſuch meet- 
ing ſhall have been appointed, give notice in writing of 
the time and place of meeting, to ſuch of the deputy lieu- 
tenants who ſhall be reſident within ſuch ſubdiviſion, as he 
conveniently can; and alſo to the commanding officer of 
the regiment or battalion if on actual ſervice, or (if not) 
to the colonel thereof, or (in his abſence from Great Britain) 
to the next commanding officer; and an account of the 
ſeveral days fixed for receiving liſts, and for balloting and 
inrolling the men. /. 20. 

Which ſubdiviſion meetings ſhall conſiſt of two deputy 
lieutenants at the leaſt, and where two deputy lieutenants 
do not attend, one deputy lieutenant, and one juſtice, may 
do all acts, matters, and things, which are by this act di- 
reed to be done by deputy lieutenants, at their ſubdivi- 
ſion mectings. /. 19. 

And if there (hall not appear at any /ubdivifion meeting, 
two deputy Itutenants, or one deputy lieutenant, and one 
juſtice z the clerk ſhall, by notice to be given in writing 
to all the deputy lieutenants within ſuch ſubdiviſion, or lett 
at their reſpetiive places of abode, appoint another meet- 
ing to be held within 14 days, at the ſame place, ſuch 
notice to be given at leaſt 5 days previous to ſuch meeting. 
. 

At the ſaid firſt general meeting, they ſhall iſſue (A) 
their orders to the chief conſtable, and where there is no 
chief conſtable, to ſome other officer of the ſeveral hun- 
dreds, rapes, lathes, wapentakes, or other diviſions, to re- 
quire by orders under their hands the conſtable or other 
ſuch officer, of each pariſh, tithing, or place, to return to 
the deputy lieutenants within the ſubdiviſions, at the place, 
and on the day, appointed at the ſaid firſt general meet- 
ing, fair and true liſts in writing, of the names of all the 
men uſually and at that time dwelling within their re- 
ſpettive pariſhes, tithings, and places, between the ages of 
18 and 45 years, diſtinguiſhing their reſpective ranks and 
occupations ; and where the true names of ſuch perſons 
cannot be procured, their common appellation ſhall be ſuf- 
hcient, and which of the perſons ſo returned labour under 
any infirmity, likely to incapacitate them from ſerving ; 
having firſt affixed a true copy of ſuch liſt on the door of 
the church or chapel, and if any place have no church or 
Chapel, then on the door of the church or chapel of ſome 

pariſh 
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pariſh or place thereto adjoining, on ſome Sunday morn. 
ing, before they ſhall make ſuch return, which Sunday 
ſhall be three days at the leaſt before the ſaid meeting; 
and alſo notice in writing, at the bottom of ſuch liſt, of the 
day and place of ſuch meeting, and that all perſons who 
ſhall think themſelves aggrieved, may then appeal, and that 
no appeal will be atterwards received. /. 22. 

And where any pariſh ſhall lie in two or more counties 
or ridings, the inhabitants thereof ſhall ſerve in ſuch county 
or riding wherein the church belonging thereto is ſituate, 
which ſhall for the purpoſes of this act be deemed part of 
that county or riding. /. 33. 

And if any perſon ſhall refuſe to tell, or ſhall falſely tell 
his chriſtian and ſurname, or the chriſtian and ſurname of 
any man lodging or reſiding within his houſe, to any con- 
ſtable or other officer authoriſed by this act to demand the 
ſame, he ſhall forfeit 101. / 31. 

Provided, that no peer of this realm, nor any perſon who 
ſhall ſerve as a commiſſioned officer in his majeſty's other 
forces, or in any of his caſtles or forts ; nor any non-com- 
miſhonei ofticer, or private man ſerving in any of his ma- 
jeſty's other forces; nor any commiſſion officer ſerving, or 
who has ſerved, four years in the militia; nor any perſon 
being a member of either of the univerſities ; nor any cler- 
gyman; nor any licenſed teacher of any ſeparate congregation ; 
nor any conſtable, or other peace officer; nor any articled 
clerk, apprentice, ſeamen or ſeafaring-man ; nor any per- 
ſon muſtered, trained, and doing duty in any of his ma- 
jeſty's dock 2 nor any perſon free of the company of 
watermen of the river Thames; nor any perſon employed 
and muſtered at the Tower of London, Malibich warren, 
the ſeveral gun-wharfs at Portſmouth, Chatham, Sheerneſi, 
and Plymouth, or at the powder-mills, magazines, or ſtore- 
houſes under the direction of the board of ordnance ; nor 
any poor man who has more than one child born in wed- 
lock ; ſhall be compelled to ſerve perſonally, or to provide 

a ſubſtitute. /. 27. 

Licenſed teachers of any ſeparate congregation] By the 
19 E. 3. c. 44. Every perſon diſſenting from the church 
of England, in holy orders, or pretended holy ordeis, or 
pretending to holy orders, being a teacher or preacher of 
any congregation of diſſenting proteſtants, who ſhall, at 
the general ſeſſions of the place where he lives, take the 
maths of allegiance, ſupremacy, and abjuration, and ſub- 
{cribe the declaration againſt popery of the 30 C. 2. and a 


declaration that he is a chriſtian, and a proteſſant, and be- 
licves 


Militia. 
lieves the doctrine of the Old and New Teſtament, ſhall be 
exempted from ſerving in the militia of this kingdom. — 
And the clerk of the peace's certificate thereof ſeems to be 
that which denominates him a /icenfed teacher. 


157 


Articled clerk] H. 17 G. 3. In the common pleas : Articled clerks 


Gerard's caſe. A writ of privilege was moved for, to 
exempt Mr. Gerard an attorney and one of the ſecondaries 
of the court, from ſerving as a militia man in the Weſt 
regiment of the Midaleſex militia, into which he had been 
balloted. And the court granted a rule to ſhew caule, to 
be ſerved on the clerk to the deputy lieutenants. On 
ſhewing cauſe, it was urged in ſupport of the rule, that 
articled clerks being exempted by name, much more ought 
the attornies themſelves to be exempted; for to what pur- 
poſe are the clerks exempted, if their maſter is liable to 
be taken from them? And certain caſes were mentioned 
relating to the militia upon the old eſtabliſhment, particu- 
larly with reſpect to the London trained bands, where the 
ſaid privilege was allowed. Againſt the rule, it was con- 
tended, that the privilege of the court extends .only to ex- 
empt its officers from perſonal duties; that this is not a 
perſonal duty, but a pecuniary one, for if the party doth not 
chuſe to ſerve, he may pay 101. And by the court, 
after great deliberation, the true diſtinction is, whether 
this is a perſonal or pecumary duty. It is beyond a doubt, 
that privilege extends to all caſes of perſonal ſervice, tho? 
impoſed by acts of parliament and in the moſt comprehen- 
live words, unleſs clearly expreſſing the ſenſe of the legiſla- 
ture to the contrary: As in the caſes of conſtables and 
tythingmen, officers under commiſſioners of ſewers, over- 
ſeers of the poor, collectors of ſubſidies, watch and ward. 
The only queſtion therefore is, whether this be a perſonal 
ſervice. And we are all of opinion, that it is not a per- 
ſonal, but only a pecuniary ſervice, becauſe it may, at the 
option of the party balloted, be commuted for a certain 
lum of money, namely 101. ; which ſum is to be laid out 
in providing a ſubſtitute for the defaulter, who by payment 
of the ſaid money ſtands totally diſcharged for three years. 
He has therefore three options allowed him, to ſerve per- 
ſonally, to find a ſubſtitute, or to pay Iol. This is the 
whole of his charge; for altho' in times of diſtreſs and ne- 
cellity the current price of a ſubſtitute ſhould be 50 l. the 
perſon balloted may be excuſed for 10 l. It is therefore 
not a penalty for the neglect of finding a ſubſtitute, for it 
may be leis than the expence of hiring one; but it is 

; clearly 
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Fraudulent ap- 
prenticeſlup. 


Conſtables neg- 
lecting their 
duty, 


Endeavouring to 
procure falſe re- 
turns, 


Liſt loſt, 


ed; the deputy lieutenants, in their ſubdiviſions, may cauſe 


Second general 
mecting ap- 
pointed, 


mon gaol for one month, or at their diſcretion may fine him 


J 29. 
At the ſaid firſt meeting, may be appointed alſo, the 


4 

: Militia. 
clearly a commutation. And this diſtinguiſhes the cafe 
moſt materially from that of the London trained bands, and 
the ancient commiſſions of array ; where, if the party did 
not, or was not permitted, to find a deputy, he was obliged 
to ſerve in perſon under an unlimited penalty, ſometimes 
of impriſonment, ſometimes of the forfeiture of all that he 
had. And the court were unanimous, that in this caſe the 
privilege ſhould not be allowed. Black. Rep. 1123. 

And if the deputy lieutenants and juſtices at any ſub. 
diviſion meeting, ſhall receive information, or ſuſpect, 
that any perſon inſerted in any lift, deſcribed as an ap. 
prentice, has been fraudulently bound in order to avoid 
ſerving; they may inquire into ſuch binding, and ſum- 
mon witneſſes, and examine them on oath : And if ſuch 
fraud ſhall appear, they may appoint ſuch perſon ſo bound 
apprentice, to ſerve immediately in the militia of the place 
for which ſuch liſt was returned, if there be a vacancy ; 
if not, then on the firſt vacancy that ſhall happen: And 
the perſon to whom ſuch apprentice ſhall be ſo bound, ſhall 
forfeit 10 J. 26 G. 3. c. 107. f. 34. 

If any chief conſtable, conſtable, or other officer, ſhall 
refuſe or neglect to return ſuch liſt, or to comply with 
ſuch orders as he ſhall receive from the deputy lieutenants, 
in purſuance of this act; or ſhall in making ſuch return be 
guilty of any fraud or wilful partiality, or groſs neglett, 
any two deputy lieutenants may impriſon him in the com- 


in any ſum not exceeding 5 |. nor under 40s. /. Zo. 

And any perſon who ſhall by gratuity, gift, or reward, 
or by promiſe thereof, or of any indemnification, or by 
menaces, or otherwiſe endeavour to prevail on any con- 
ſtable or other officer to make a falſe return, or to eraſe or 
leave out the name of any perſon who ought to be return- 
ed; he ſhall forſeit 50 J. / 31. 

If the liſt of any pariſh or place ſhall be loſt or deſtroy- 


a new liſt to be made and returned to them at their next 


ſubdiviſion meeting, in like manner as the former was: 


time and place of a ſecond general meeting, for proporuon- 
ing the numbers in the ſeveral hundreds or other large di- 


vitions, if judged needful, /. 22. 
IV. Returning 


Militia - 


IW. Returning and ſettling of the lifts. 


On the day and at the place appointed for the firſt ſub- 
diviſion meeting 'as aforeſaid, for the return of the liſts, 
the conſtables or other officers reſpeQively ſhall attend, and 
verify their return upon oath, 26 G. 3. c. 107. / 22. 

And the deputy heutenants, fo aſſembled in their ſub- 
diviſions, ſhall (after hearing any perſon who ſhall think 
himſelf aggrieved, by having his name inſerted, or by any 
others being omitted) direct ſuch liſts to. be amended as the 
caſe ſhall require ; and alſo the names of all perſons by this 
act excepted, to be ſtruck out of the ſaid liſts. id. 

A perſon having more than one place of reſidence, ſhall 
ſerve, for the county or place, where his name ſhall have 
been firſt inſerted in a liſt, and returned; and the clerk to 
the ſubdiviſion meeting to which ſuch liſt ſhall be returned 
ſhall on requeſt grant a certificate gralis, that ſuch perſon's 
name was inſerted in ſuch lift, ſpecifying the time when 
ſuch liſt was made and returned. /. 32. 

And at the ſaid firſt ſubdiviſion meeting they ſhall ap- 
point a time and place for the ſecond meeting within each 
ſubdiviſion ; for propertioning the numbers in the ſeveral 

riſhes, tithings, and places. /. 22. 

And ſhall allo return to the clerk of the general meet- 
ings, certificates under their hands, of the number of men 
in each pariſh or place ſpecified in the liſts fo amended ; 
and the ſame ſhall be filed by the clerk for the uſe of the 
general meetings. id. | 


5. Proportioning the numbers in the hundreds, &c. 
or altering the ſubdiviſions. 


And the lieutenant, together with three deputy lieute- 
nants, or on the death or removal, or in the abſence of the 
heutenam, five deputy lieutenants may, at a general meet- 
ing holden as before directed, alter the appointed ſubdivi- 
ſions within ſuch county, riding, or place, if they ſhall 
lee occaſion ; and may alter the eſtabliſhed allotment of the 
number of men in each reſpective hundred, rape, lath, 
wapentake, or other diviſion, according to the numbers 
contained in ſuch reſpettive certificates, received from the 


ſeveral ſubdiyiſion meetings. 26 G. 3. c. 107. / 23. 
6 VI. Pro- 
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riſhes or places, 
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Pilitia. 


PI. Proportioning in the ſeveral pariſhes, tithings, or 
Places. | 


At the ſecond ſabdiviſion meeting as aforeſaid, the de. 
puty lieutenants ſhall appoint what number of men ſhall 
ſerve for each pariſh, tithing, and place; in proportion to 
the number appointed to ſerve for each hundred, rape, 
lath, wapentake, or other diviſion ; and ſhall appoint ano. 
ther meeting to be holden within three weeks within the 
ſame ſubdiviſion. - 26 G. 3. c. 107. / 24. 

And they may add together, whenſoever they ſhall think 
neceſſary, the liſts for two or more pariſhes, tithings, or 
places; and proceed upon ſuch liſts added together, ſo as 
to make the choice of militia men by lot as equal and im- 
partial as poſſible. /. 28. 

And they ſhall iſſue out an order (B) to the chief con- 
ſtable or other officer of the reſpective hundreds or other 
diviſions, requiring them to give notice to the conſtable 
or other like officer of each pariſh, tithing, or place, of 


the men appointed to ſerve for ſuch reſpective pariſh, tith- 


BaVoting. 


Vacancy by miſ-. 
take or neglect. 


Vacancy by the 
rſon ballcted 
eing infirm, or 
ſhort of ſize. 


ing, or place; and of the time and place of the next ſub- 
diviſion meeting, for chuſing the men by lot. /. 24. 


VII. Balloting. 


And the deputy licutenants, at their next ſubdiviſton 
meeting, ſhall cauſe the number of men appointed to ſerve 
as aforeſaid, to be choſen by ballot out of the liſts returned 
from every pariſh, tithing, or place. 26 G. 3. c. 107. 


J. 24. 


And if through the neglect or miſtake of any chief con- 
ſtable, conſtable, or other officer; or from any other 
cauſe, the full number of men appointed as aforeſaid, 
ſhould not be duly inrolled at the-meeting for that pur- 
poſe; the ſaid deputy lieutenants ſhall, and are required 
immediately, to cauſe the liſts to be amended, and to pro- 
ceed to a freſh ballot (C), and to adjourn their meeting, or 
appoint other meetings, and repeat the amending of the lifts 
as may be neceſſary. /. 25. 

And if it ſhall appear to the deputy lieutenants at any 
ſubdiviſion meeting, that any balloted man is unable by 
reaſon of any infirmity, or is not of the full height of five 
fect four inches, or is otherwiſe unfit for the ſervice ; and 


is not {eiled or poſſeſſed of an ellate in lands, goods, or 
p Money, 


Militia. 
money, of the clear value of 1001. and who ſhall make 
oath thereof; ſuch perſon ſhall be diſcharged, and after 
amending the liſts, another perſon ſhall be balloted in his 
ſtead. /. 37. 

And when any militia man, who hath been ſworn and 
inrolled, ſhall become unfit for ſervice, the colonel or 
commanding officer, with two deputy lieutenants, if the 
militia ſhall then be within the county, or the commanding 
officer only if ſuch militia be abſent therefrom, may dil- 
charge any ſuch militia man, but another man ſhall not 
be balloted for in his room, until ſuch diſcharge be con- 
firmed under the hands of two deputy lieutenants at a 
meeting in the ſubdiviſion for which ſuch man was 1n- 
rolled. /. 38. 

And when any militia man ſhall die, or be appointed a 
ſerjeant, corporal, or drummer in the militia, or ſhall be 
diſcharged by a court martial, the vacancy thus occaſioned 
ſhall be filled up by a freſh ballot. /. 39. 

And whenever any certificate, figned by the colonel or 
commanding officer of any corps of militia, ſhall be tranſ- 
mitted to the deputy lieutenants of the ſubdiviſion for 
which any private man ſhall have been inrolled, of his 
having died, or been appointed a ſerjeant, corporal, or 
drummer, in the militia, or been diſcharged as unfit for 
ſervice, or by ſentence of a court martial; ſuch vacancy 
ſhall be filled up by ballot, immediately after the receipt of 
ſuch certificate. 35 G. 3. c. 83. /. 11. | 

And if any militia man ſhall deſert or abſent himſelf 
from his duty, and ſhall not return or be taken in three 
months; then upon certificate thereof from the command- 
ing officer, to the deputy lieutenants at any of their meet- 
ings for the ſubdiviſion, they ſhall hold a ſubdiviſion meet- 
ing and ballot another: And if ſuch abſentee ſhall at any 
time return or be taken, he ſhall, notwithſtanding any 
perſon ſhall have been choſen in his room, be compelled 
to lerve in the ſame manner, and for the ſame term, as if no 
m_ had been ſo choſen in his room. 26 C. 3. c. 107. 
J. 83. 
And if any ſubſtitute who hath been ſworn and inrolled, 
ſhall afterwards deſert or abſent himſelf, he ſhall be liable 
to ſerve for the full term for which he was inrolled, to be 
computed from the day on which he was apprehended ; 
and thall be alſo ſubject to ſuch other penalty or puniſh- 
ment, as ſhall be inflifted upon him for ſuch offence by 
virtue of this act: and the commanding officer ſhall cauſe 
notice to be given to the clerk of the ſubdiviſion for which 

Vor. III. L ſuch 
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N Militia. 
fuch-perſon was inrolled, of the day on which he was ap. 
rehended, and ſuch clerk ſhall make an entry in the roll 


being ſo apprehended. - /. 84. 
the deputy lieutenants, at their ſeveral ſubdiviſion 
efings, ſhall and are required to ballot for all militia 


* whoſgterms of men attually ferving, whoſe terms of ſervice will expire 
„ dee belong 200 before the 20th day of November then next enſuing the 
center en- holding of ſuch meetings, and ſhall at a following meet- 
laing. ing, tq be helden as ſoon as conveniently may be, inroll 
the ſaid ;balloted men or their ſubſtitutes : And the com. 
' mine officer may from time to time diſcharge any man 
| Mkoſe time of ſervice will expire before the 20th day of 
__ then next enſuing, and receive any other man in 
Ns room who hath been ſworn and inrolled ; and ſuch 
perſon ſo diſcharged, if ſerving for himſelf, or if as a ſub- 
ſtitute, then the perſon for whom he ſerved ſhall be en- 
titled to the ſame immunity from further ſervice, as if he 

had ſerved his full term. / 40. 
Pariſhes may Provided, that if the churchwardens or overſeers of any 


pariſh, tithing, or place, ſhall, with the conſent of the 
inhabitants taken at a veſtry, or at any other meeting to 
be holden for that purpoſe, of which three days previous 
notice ſhall be given, ſpecifying the cauſe of calling ſuch 
meeting, provide and produce any volunteer or volunteers, 
who ſhall be approved by the ſaid deputy lieutenants, they 
ſhall then and there be ſworn in and inrolled ; and only fo 
many ſhall be choſen by lot, as ſhall be wanted to make 
up the whole number to ſerve for ſuch pariſh, tithing, or 
place. /. 42. | 

And if ſuch. churchwardens or overſeers ſhall give te 
ſuch volunteers any ſum or ſums of money to ſerve in the 
militia, not exceeding 61. each; they may make a rate 
on the inhabitants according to the rate then made for the 
relief of the poor; which rate being approved by one 
juſtice, the ſaid churchwardens or overſeers may collect, 
and reimburſe themſelves fuch ſums” as. they {hall have 


paid with the conſent of the ſaid inhabitants as aforeſaid; 


and the overplus (if any) ſhall be applied as part of the 
poor rate, And if any ſhall refuſe to pay ; one juſtice, on 
complaint thereof by ſuch churchwarden or overſeer, may 
levy the ſame by diſtreſs. —But no balloted perſon, who 
{hall have ſerved himſelf, or by ſubſtitute, according to the 
direftion of this or any former aft, or who ſhall be then 
ſerving himſelf or by ſubllitute, ſhall be liable to pay to 
any ſuch rate, id. ; 
Provided 


> Militia. 
provided always, that any perſon who ſhall think him- Appeal. 7 
ſelf aggrieved by ſuch rate as aforeſaid, may appeal to the, | MN | 
next ſellions, in like manner as againſt the poor rate. d. {|| 
And the ſaid deputy lieutenants and juſtices ſhall, at their Meeting ap- bill! 
ſaid ſubdiviſion meeting for balloting, appoint another pointed nd 1 
meeting to be held within three weeks in the ſame ſubdi- iarolling. 
viſion, for ſwearing and — the men. /. 24. 5 11 
And ſhall iſſue out an order (D) to the chief conſtables, Notice to be IN 
to direct the conſtables or other officers of each pariſh or pertons ballot- 1 
place, to give notiee to every man ſo choſen to appear at ed. » Wi 
ſuch meeting ; which notice ſhall be given, or left at his 1 


place of abode, at leaſt ſeven days before ſuch meeting. pf 1 I 


. * 4 
r 


id. 


8 * | il 1 7 
VIIL Swearing and inrolling; and therein, of ſub. {1 
flitutes, 18 


At which ſaid meeting for ſwearing and inrolling, the Proofto be Fl 
conſ}ables ſhall attend, and make a return upon oath of 0 che perten N 
the days when ſuch notice was ſerved. 26 G. 3. c. 107. balloted. 


. 24. 

And every perſon ſo choſen by lot, ſhall upon ſuch 1 
notice appear at ſuch meeting, and there take the following 1 
oath : f 18 


I A. B. do ſincerely promiſe and ſwear, that I will be faith- Oath, i? : 
ful, and bear true allegiance to his majeſiy king George; and 1 
do fwear, that I am a proteſtant, and that I will faithfully 
ſerve in the militia, within the kingdom of Great Britain, for 
the defence of the ſame, during the time of frve years for which 
[ am inralled, unleſs I ſhall be feoner 7 


S 7 
— — — — — 
- _——_— _— 
% 


3 


—— 


- 
— ——— 
2 


. 
+2. 26a =» 


- = N 
A C7 . : 
. — — — : 
N = - — — — - — 
— — — — 
——— 


— 
— 


1 
EF 


And every ſuch perſon ſhall be inrolled (in a roll to be To be inrolled, 
then and there prepared for that purpoſe) to ſerve in the 
militia, as a private militia man for the ſpace of five 
years. id. | . 

Provided always, that if any perſon ſo choſen by lot, $u»aitures to be 4 
ſhall produce for his ſubſtitute, a man of the ſame county accepted. 7 
or nding, or of ſome adjoining county or riding, able and * 
fit for ſervice, who ſhall have not more than ene child "hh 
born in wedlock, and who ſhall be approved by the ſaid 1 
deputy lieutenants, ſuch ſubſtitute ſhall be inrolled to ſerve WM 
in the militia of ſuch county, riding, or place, as a pri- 3 
vate militia man, for the ſpace of five years; and alſo for 
ſuch further time as the militia ſhall remain embodied, if 
vithin the ſpace of five years his majeſty ſhall order ſuch 
| militia to be drawn out and embodied. 
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Militia. 


No ſpall have more than one child) H. 35 G. 3. K. y, 
Iillis. L. Kenyon, Ch. J. tated the caſe to be ſhortly this: 
One Spry of Barnſtable was balloted to ſerve in the militia, 


and procured one Eaſiman of Monkleigh to ſerve as his ſub- 


ſlitute; when Eaſiman appeared before the deputy lieute. 
nants to be approved, he repreſented himſelf as a fingle man; 
it turned out in the ſequel that he was married, and had five 
children under ten years of age; he was {worn and went 
out into actual ſervice; certain expences were incurred in 
maintaining his family, and the queſtion is whether that 
burden ought to be borne by Monkleigh that had nothing to 
do with the principal militia man, or by Barnftable for 
which the ſubſtitute ſerved? It feems to me that the con- 
ſtruction put upon the 26 G. 3, by the proſecutor's counſel, 
namely, that the words commented upon are merely direc- 
tory, 1s the true one. The deputy lieutenants ought to 
make every enquiry before they approve of a ſubſtitute; if 
he have more than one child he ought to be rejected: But 
if the deputy lieutenants do take him, then he becomes a 
legal ſubſtitute, and the pariſh for which the principal 
ſerves muſt bear the expence of the ſubſtitute's family, 
The tendency of the defendant's argument is to ſhew that 
the whole 1s a nullity : but the conſequence of that would 
be that a whole regiment muſt be diſbanded, even in the 
face of an enemy, if it were compoſed of ſubſtitutes having 
more than one child. Beſides the words of 33 G. 3. c. 8. 
are general, and one of the clauſes mentions the word 
family. ' As therefore this ſubſtitute was approved and 
ſworn in, and aQually did ſerve in the militia, I think that 
Barnſtable, for which the principal was drawn, 1s liable to 
reimburſe the other parifh the expences of maintaining the 
ſubſtitute's family: a contrary determination would not 
only be againſt the intention of the legiſlature, but pro- 
ductive of the moſt dangerous conſequences to the whole 
militia. The other judges, concurred. Durmf. and Eoft. 


MV 1 


79. | 
And ſuch ſubſtitute ſhall take the following oath : 


I A,B. do fingerely promiſe and ſwear, that I will be failh- 
ful, and bear true allegiance to his majeſly king George; and 
I ds fwear, that I am a proleſtant, and Var [ will faith full 
ſerve in the militia, within the kingdom of Great Britain, far 
the defence of the ſame, during the time of five years, or f 
fuch further time as the militia ſhall remain embodied, if, uuiſ hin 
the ſpace of froe years, his majeſty ſuall order and direct lie 


* Militia. 16 5 
militia to be drawn out and embadied, unleſs I ſhall be ſooner. , 
diſcharged. 26 G. 3. c. 107. / 24. 


And one deputy lieutenant may adminiſter the oath one deputy heu- 
herein before required to be taken by any ſuch balloted — 2 
man, volunteer, or ſubſtitute, qualified as aforeſaid, and oath. 
ſuch deputy lieutenant ſhall require the clerk of the ſubdi- 
viſion to inroll the name of every ſuch perſon, together 
with the date of the day on which the ſaid oath was ad- 
miniſtered, in the roll of ſuch ſubdiviſion. /. 25. 

And if any perſon choſen by lot (not being one of the Penalty of a bal- 
rſons called quakers) ſhall refuſe or neglett to appear to ted man not 
take the ſaid — — ſerve in the militia, or to — 1 

ſubſtitute to be approved as aforeſaid, who ſhall take the 
ſaid oath, and ſign his conſent to ſerve as his ſubſtitute ; 
every ſuch perſon ſo refuſing or neglecting, ſhall forfeit 
10 l. (E. F. G.) and at the expiration of five years be liable 
to ſerve again, or provide a ſubſtitute; and in default of 
payment thereof, and for want of ſufficient eſſects whereon 
to levy the ſame, the name of ſuch perſon ſhall be entered 
on the roll, and he ſhall be delivered over to ſome proper 
officer of the regiment, battalion, or independent company 
for which he was balloted, and ſhall be compelled to ſerve 
for ſuch term, to be computed from the time of his being 
apprehended, as any other balloted perſon would be com- 
pellable to ſerve, and ſhall be ſubject to the ſame puniſh- | 
ments for afterwards abſconding or deſerting, as he would N 
have been in caſe he had appeared and been duly ſworn and Will 
inrolled. /. 26. "1 

And ſuch penalty ſhall be applied, by the ſaid deputy Application of Wl 
lieutenants, in providing a ſubſtitute for the perſon who dhe penalty, 1 
paid the ſame, (who ſhall be ſworn and inrolled in like 11 
manner as other ſubſtitutes;) and if any ſurplus ſhall N 
remain, the ſame {hall be paid to the colonel or command- il 
7s officer, to be applied as part of the regimental ſtock. Ball | 
51. 4138 

And if any perſon ſhall receive any money to ſerve as a Subſtitutes not | 
ſubſtitute or volunteer, and ſhall negle& to appear at the s to be | 
uſual meeting appointed for ſwearing, the militia men, or 
before ſome one deputy lieutenant as aforeſaid ; he ſhall, 
on conviction before one deputy lieutenant or juſtice, be 
obliged to return the money to the perſon from whom he 
received it; and ſhall alſo forfeit and pay to ſuch perlon 
any ſum not exceeding 20s. at the diſcretion of ſuch de- 
puty lieutenant or juſtice ; and if ſuch offender {hall not 
immediately return the money, and likewiſe pay the ſaid 


L 3 penalty: 
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penalty, he ſhall be committed to the common paol or houſe 
of correction for 14 days, or until the ſaid ſum ſhall be re- 
turned. / 44. 
Tuftices may or- And when any balloted man ſhall have engaged any 
—— perſon to ſerve as his ſubſlitute, or any churchwardens or 
Nticutes, overſeers ſhall have engaged any perſon to ſerve as a volun- 
teer as aforeſaid, and after ſuch perſon hath been inrolled, 
ſhall refule to pay the ſum agreed on ; it ſhall be lawful for 
any juſlice, and he is required to order ſuch ſum as ſhall 
appear to him to be due, to be paid to the perſon ſo en- 
gaged; and ſuch juſtice ſhall proceed therein in the ſame 
manner as directed by 20 G. 3. c. 19. for the recovery of 
| ſervants wages. . 45. 
Palloted man And every petſon choſen by lot ' ſhall be liable to ſerve, 
changing his although he may have removed from the place where his 
place of abode. . . ot 
name was inſerted in the liſt, provided he was reſiding in 
ſach place at the time the liſt was prepared. /. 32. 
wakers being If any guaker ſhall be balloted, and ſhall refuſe or neg- 
_ lect to appear and take the oath and ſerve in the militia, or 
to provide a ſubſtitute to be approved as aforeſaid, two de- 
puty lieutenants ſhall, if they think proper, upon as reaſon- 
able terms as may be, provide and hire a fit perſon to ſerve 
as his ſubſtitute, who ſhall take the ſaid oath, and be in- 
rolled in like manner as other ſubſtitutes; and two deputy 
lieutenants may levy (H) by diſtreſs and ſale of the goods 
and chattels of ſuch quaker, ſuch ſum as ſhall be neceſſary 
to defray the expence of providing ſuch ſubſtitute, render- 
ing to ſuch quaker the overplus (if any) after deducting the 
charges of ſuch diſtreſs and ſale: and if ſufficient diſtreſs 
cannot be found, and it ſhall nevertheleſs appear ſatisfac- 
torily to ſuch deputy lieutenants, that ſuch quaker is of 
ſufficient ability to pay the ſum of 10 l. they may commit 
I) him to the common gaol for three months, or until he 
has paid ſuch ſum of money as ſuch deputy lieutenants ſhall 
have agreed to pay for ſuch ſubſtitute. 7. 35. 
And if any meaſures ſhall be uſed in making ſuch diſtreſs, 
which may by ſuch quaker be thought oppreſſive, he may 
complain to the deputy lieutenants at their next meeting, 
who ſhall hear and finally determine the ſame. id. 
Quatersrefuſing And where any rate ſhall have been made for providing 
to pay he rat® of volunteers, and the churchwardens or overſeers ſhall 
tent make complaint to a juſtice, that any quaker refuſes to pay 
; his rate, ſuch juſtice ſhall order ſuch coſts and charges to 

be paid for levying ſuch diſtreſs as he ſhall think reaſon- 


able, not exceeding 10s, on each of the ſaid quakers * 
** a there 
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there are no more than two, and where there are a greater 
number, not exceeding 58. on each. /. 36. 
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But no perſon ſhall be deemed a quaker within the who ſhall be 
deemedquakers, 


meaning of this act, unleſs he ſhall produce at ſome ſub- 
diviſion meeting, a certificate under the hands of two 
reputable houſekeepers of the people called quakers, ac- 
knowledging ſuch man to be one of their perſuaſion. id. 

No perſon having ſerved: perſonally or by ſubſtitute ac- 
cording to the direction of this, or any former act, ſhall 
be obliged to ſerve again, until by rotation it comes to his 
turn. /. 27. 

IS * who ſerved only as a ſubſiitute ſhall by 
ſuch ſervice be exempted from ſerving again, if he ſhall be 
balloted. 7d. 4 

And if any ſervant whatever, hired by the year, or other- 
wile, ſhall be inrolled as a militia man, and any diſpute 
ſhall ariſe between him and his employer, touching any 
money due to him for ſervice performed before the time of 
ſuch ſwearing and inrollment, or ol his being obliged to 
quit his ſervice by being called out to join the militia in 
which he ſhall have been ſworn and inrolled ; one juſtice 
of the county or place where ſuch employer ſhall inhabit, 
on complaint made within three months from the time of 
1 the ſaid ſervice, may hear and determine the ſame, 
and order payment of ſo much wages in proportion to the 
ſervice performed, as he ſhall think reaſonable: Provided 
the ſum in queſtion does not exceed /wenty poundt; and in 
caſe of non-payment for 21 days, may levy the ſame by 
diſtreſs.” / 43. | 

Note, After every ſubdiviſion meeting, the clerk of the 
ſaid meeting ſhall, within 14 days after each meeting, 
tranſmit to the clerk of the general meetings, :fair and true 
copies of the rolls ſigned at the ſaid meetings. /. 49. 

And ſuch ſubdiviſion clerk (hall alſo, as ſoon as the mi- 
litia men are inrolled, likewiſe tranſmit to the colonel or 
commanding officer, a liſt ſpecifying the names, trades, 
and uſual . of abode, of all ſuch militia men as are 
inrolled, and if ſubſtitutes, the names, trades, and places 
of abode, of the perſons in whoſe room they were iurolled. 


J. 20. 
IX. Inliſting and beating up for volunteers. 
If any officer, ſerjeant, or other perſon, ſhall wilfully and 


knowingly inliſt any man to ſerve in his majeſty's other 
torces, who at the time of ſuch inliſting ſhall be inrolled 
L 4 or 
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Or offering to 
erve in the mi- 


litia elſewhere. 


Perſons know- 
ingly inliſting a 
militia man 10: - 
ſeit 20l. 


Soldier in the 
regulars, ofter- 
ing to ſerve in 
the militia. 


Beating up for 
volunteers. 


Oath. 


Pilitia. 


or engaged to ſerve in the militia; every ſuch inliſting ſhalt 
be deemed null and void. And if any militia man, at the 
time of offering to inliſt, ſhall deny to ſuch perſon recruit. 
ing for men, that Ie is a militia man then actually inrol- 
led and engaged to ferve (which ſuch officer, ſerjeant, or 
other perſon is required to aſk every man offering to in- 
liſt); or ſhall offer himſelf to be inrolled and ſerve in any 
other regiment, battalion, or independent company of 
militia ; every militia man ſo offending, ſhall,- on convic. 
tion, upon the oath of one witneſs, before one juſtice, be 
committed to the common gaol or houſe of correction, for 
any time not exceeding fix months, over and above any 
penalty or puniſhment to which he ſhall be otherwiſe lia- 
ble; and from the day on which his engagement to ſerve 
in the militia ſhall end, and not ſooner, ſhall belong as a 
ſoldier to the corps in which he ſhall have been ſo inliſted. 
26 G. 3. c. 107. / 47. | 

And if any officer, ſerjeant, or other perſon, ſhall in- 
liſt any man, knowing him to belong to the militia, or 
without aſking him if he does, he ſhall forfeit for every 
ſuch offence 201. id. 

And if any perſon ſerving in the regular forces, ſhall 
offer himſelf to ſerve and be inrolled as a ſubſtitute in the 
militia, he ſhall forfeit and pay 1ol. to the informer ; or 
be committed to the common gaol or houſe of correction, 
for any time not exceeding three months. id. 

And if any perſon ſhall give orders to any ſerjeant, drum- 
mer, or other perſon ſerving in the militia, to beat up in 
any city, town, or place, for volunteers to ſerve in the 
militia, the perſon who ſhall give ſuch orders ſhall, on proot 
thereof upon oath before one juſtice, forfeit 201. ; one 
moiety whereof ſhall go to the informer. And if ſuch ſer- 
jeant, drummer, or other perſon, ſhall refuſe to declare upon 
oath, before ſuch juſtice, from whom he received ſuch or- 
ders, fuch juſtice may commit him to the houſe of correc- 
tion for any time nat exceeding three months. /. 48. 

But by 34 G, 3. c. 16. (a) power is given to augment the 
militia. And by 34 G. 3. c. 47. it is enacted, that during 
the continuance of the war, it ſhall be lawful to beat up tor 
yolunteers in any city, town, or place, to be added to the 
militia ; which volunteers ſhall take the following oath : 


A. B. do ſincerely ſwear, that I will be faithful, and bear 
* true allegiance to his majeſly king George; and I do ſeueur 


(a) This act is in force till iſt Jaauary 1 on!y, and frox thence to the 
end of the next ſeſſion of i 9 * 
| | that 


Militia. 
that I am a proteſſant, and that I will faithfully ſerve in the 
militia within the kingdom of Great Britain, for the defence 
of the ſame, during the continuance of the preſent war with 
France, or for any leſſer time, until his- majefly ſhall order 
and direct my diſcharge. 
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Which oath ſhall be adminiſtered by the perſons appointed kill 
to adminiſter oaths' to ballotted men, or by any Juſtice 4119 
where ſuch volunteer ſhall have been enliſted. /. 6, 7. 1 1 
1 
1 
I. Men trained for the artillery, or who have ſerved Wh 
three years at ſea, may be diſcharged, and others 1118 | 
raiſed. | Fi Ne Ft 
By 35 G. 3. c. 83. After reciting, that in the preſent Men trained for 0 4 1 
conjuncture it is expedient to augment the artillery, and — — Chee ui 
to transfer to the navy, ſuch ſeafaring men as are now ſerv- their requeſt, mi ; 
ing in the militia, it is enafted, that the colonel or com- 111188 
manding officer of any corps of militia, ſhall diſcharge any +1118 
number of private men trained as artillery men, if any 11118 
ſuch there be, not exceeding one out of every 50 of the * 
whole effective eſtabliſhment of ſuch corps, who ſhall de- Eo #1 
fire ſuch diſcharge, for the purpoſe of inliſting themſelves 1 
in the artillery. /. 1. 1:98 
And his majeſty may direct the colonel or commanding And alſo men 11118 
officer of every ſuch corps of militia, to diſcharge every pri- three years at Ml þ, ; 
vate man who ſhall deſire the ſame, for the purpoſe of en- {a 111+ 
tering into the navy, and ſhall have agreed to enter into we 
ſach ſervice, and who ſhall prove, to the ſatisfaction of ſuch 18 
officer, that he has bona fide ſerved at leaſt three years at Wo IN | 
ſea; and every ſuch private man, on proof on oath before 19 
a juſtice where ſuch corps ſhall be, as well in regard to ; 111: 
the time of his ſervice at fea, as to other circumſtances ne- 11/18 
ceſſary to ſatisfy ſuch colonel or commanding officer of the bl * 
fact of ſuch ſervice, ſhall be entitled to his diſcharge, and bf 5 | 
if approved of by the officer appointed for this ſervice, he 131128 
ſhall be enrolled to ſerve in the navy, and ſhall be ſubject . +47 
to the ſame terms, conditions, rules, regulations, and pro- N 
viſions as men raiſed for the navy by 35 G. 3. c. 19. and . 
ſhall be liable to ſerve during the continuance of the preſent Time for which 13118 
war and for three calendar months after, if the ſhip he ſhall — 44 F 
be on board be in auy port of Great Britain, or otherwiſe navy,  * 1 | 
for three calendar months next after the arrival of ſuch 1 
ſp, /. 2, | 1 
| Provided, 
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Number to be 
diſcharged at 
one time, 


Certificates to 
be tranſmitted. 


Men may be 
Iaiſed by beat 
of drum, in the 
room of thoſe 


' fo diſcharged. 


Certificates to 
be tranſmitted, 
and more men 
to be diſcharg- 
ed. 


Volunteers in 
the place of men 
ſo difcharged 
eniitled to 
bounty, &c. 


For every man 
ſo diſcharged, 
ten guineas to 
be paid by the 
receiver general 
to provide 
others. 


Militia. 
Provided, that there ſhall not at any one time be di. 
charged more than one in ten of all the private men then 
inrolſed, until other men, —_— to the directions of 
this act, ſhall be enrolled in their place; and when ſuch 
colonel or commanding officer ſhall have diſcharged one in 
ten as aforeſaid, he ſhall cauſe certificates of the number 
of men ſo — ſigned by the athutant, to be tranſ. 
mitted to the officers of the ordnance. and admiralty re- 
ſpeftively, which ſhall contain the names of the men ſo 
diſcharged, and of the officers of the artillery or navy re. 
ſpectively to whom they were delivered. /. 3. 
And the lieutenant and deputy lieutenants reſpeQiyely 
of the county or place to which ſuch men ſo diſcharged do 
belong, and alſo the colonel or commanding officer, and 
every other commiſſioned officer duly authorized by ſuch 
commanding officer, ſhalt be empowered, by beat of drum, 
or — 4 to raiſe volunteers to be inrolled as private 
men in the room of thoſe diſcharged; and the colonel or 
commanding officer, when the number of men ſo diſcharg- 
ed ſhall be replaced by new recruits, ſhall certify the ſame 
under his hand, to the ſecretary at war; and upon re- 
ceiving directions from his majeſty, ſhall diſcharge ſuch 
further number of private men as ſhall deſire it, not ex- 
ceeding the proportions aforeſaid; which ſhall be replaced 
in manner aforeſaid ; and ſo on from time to time as long 
as any ſuch private men ſhall be defirous of their diſcharge, 
until the proportion herein before ſpecified ſhall have been 
ſupplied for the artillery, and until all the ſeamen deſirous 
of entering into the navy ſhall have been diſcharged lor 
that purpoſe in manner aforeſaid ; and all ſuch men fo 
diſcharged, ſhall be entitled to the uſual allowance of 
bounty paid to men entering the artillery and navy. /. 4- 
And all volunteers, who ſhall be inrolled in the place of 
thoſe ſo difcharged, ſhall be intitled to the ſame allowance 
of bounty, ſubſiſtence, arms, and cloathing as other mili- 
tia men; and the colonel or commanding officer {hall 
from time, to time certify to his majeſty, the number of 
volunteers ſo inrolled, until the whole number of diſcharged 
men ſhall be replaced; and all men ſo engaged to ſerve, 
ſhall be inliſted to ſerve for the ſame period for which the 
perſons were liable to ſerve whoſe places they ſupply. 


And for every man ſo diſcharged, the colonel or com- 
manding officer ſhall be entitled to receive 10 guineas, 40 
rovide other men to replace thoſe ſo diſcharged : and the 
officers of artillery and navy reſpetlively, appointed to le- 


ceive 


Militia. 


ceive ſuch men ſo diſcharged, ſhall deliver to ſuch colonel 
or commanding officer, a certificate under his, hand and 
ſeal, of the names of every man ſo diſcharged, the corps 
of militia from which, and the ſervice into which he is en- 
tered, which certificate ſhall be atteſted by ſuch command- 
ing officer or adjutant of militia, and be tranſmitted to the 
receiver-general of the land tax for the county or place to 
which ſuch corps belongs, which ſhall entitle ſuch colonel 
or commanding officer to receive 10 guineas for every man 
ſpecified in ſuch certificate, to be applied for the purpoſes 
aforeſaid ; and every ſuch receiver-general ſhall, on de- 
mand, and production and delivery of ſuch certificate, pay 
the ſaid ſum out of monies in his hand, taking a receipt 


for the ſame ; which ſhall be allowed in his accounts. /. 6. 
XI. Training and exerciſe. 


The militia ſhall be trained and exerciſed in manner 
following : that is to ſay, by regiment, battalion, or inde- 
pendent company, once in every year for 28 days together, 
at ſuch time and place as ſhall be leaſt inconvenient to the 
publick, to be appointed by a general meeting of the lieu- 
tenancy to be holden as before directed, or in default of 
ſuch meeting being holden, then by the lieutenant, or b 
three deputy heutenants authorized by his majeſty to at 
when the lieutenant ſhall be out of Great Britain as afore- 
ſaid. . And during ſuch time as the militia ſhall be aſſem- 
bled to be trained and exerciſed, all the proviſions in any 
act which ſhall be then in force for puniſhing mutiny and 
deſertion, and the better payment of the army and their 
quarters, ſhall be in force with reſpett to the officers and 
private men of ſuch militia in all caſes whatſoever, but not 
to extend to life or limb. 26 G. 3. c. 107. /. 68. 

And notice of the time and place of exerciſe ſhall be 
ſent by the clerk of the general meetings to the chief con- 
ſtables, with directions to forward the ſame to the conſta- 
bles or other officers of the ſeveral pariſhes or places; who 
ſhall cauſe ſuch notice to be fixed on the doors of their 
chugches or chapels reſpectively; or if any place ſhall have 
no church or chapel belonging to it, on the door of the 
church or chapel of ſome pariſh or place thereto adjoining. 
And all ſuch militia men ſhall duly attend at the time and 
place of exerciſe according to ſuch notice. ſ. 69. 

And the clerks of the ſeveral ſubdiviſion meetings ſhall, 
ten days at leaſt before the time ſo appointed for the an- 
nual exerciſe, cauſe a full and true liſt, ſpecifying the name 
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172 Militia. 
and date of the inrollment of all the men inrolled within 
each ſubdiviſibn, to be tranſmitted to the commanding of- 
ficer, or perſon appointed by him to receive the ſame; and 
ſhall cauſe a duplicate of ſuch liſt to be tranſmitted in like 
manner to the adjutant. /. 70. 

Two thirds of And at the firſt meeting for annual exerciſe after the 

the men to be paſſing of this att, the commanding officer ſhall, on the 

* firſt day on which ſuch regiment, battalion, or independ- 
ent company is directed to aſſemble, and in the preſence of 
ſuch deputy lieutenants and officers as ſhall be then and 
there aſſembled, cauſe ſuch number of perſons inrolled to 
be choſen by ballot out of the liſt returned for each ſubdi- 
viſion, as ſhall be equal to two-thirds of the complete 
number that ought to have been inrolled on the liſt of ſuch 
ſubdiviſion: But where the number of men cannot be di- 
vided into three equal parts, the two-thirds to be ſo choſen, 
ſhall be computed upon the next higheſt number that can 
be divided into three equal parts. /. 71. 

The day aſter And on the day next after ſuch ballot, the commanding 

the ballot the officer ſhall cauſe the regiment, battalion, or independent 

men are to be 4 * 

muſtered. company to be muſtered, according to the ſubdiviſion for 
which each perſon ſhall have been inrolled to ſerve, and 
ſhall cauſe the roll of each reſpettive ſubdiviſion to be pub- 
lickly called, and as the name of each perſon, ſhall be read 
over, he ſhall declare whether ſuch perſon is, or is not 
balloted. /. 72. 

And the vacan- And if any vacancy ſhall happen by the death or diſ- 

cies to be filled charge of any perſon ſo balloted, or by the expiration of 

"_ the term of his ſervice, the — * officer ſhall, at 
the next meeting for annual exerciſe, ballot in the manner 
before directed, for ſuch further number as ſhall be want- 
ing to complete the full proportion of two-thirds of the 
number of which ſuch regiment, &c, ought to conſiſt, 

Men balloted And the men ſo balloted ſhall be trained and exerciſed 

to be excreiſed, for the time and in the manner before directed, during 

and the remain- . a 

der diſcharged, every year for which they are inrolled, and the remainder 
ſhall be diſcharged from further attendance during the e- 
mainder of the term appointed for annual exerciſe. /. 74- 

Thoſe diſcharz- But the men ſo diſcharged ſhall, during the time they 
ed to be ſubject remain in the town or place where ſuch regiment, Cc. 1s 


2 aſſembled, be ſubject and liable to the ſame orders, regu- 
main. lations, penalties, and puniſhments, as thoſe ſo choſen to 
be trained and — unleſs they ſhall be uſually reſi- 


dent, or have their place of abode in ſuch town or place. 


IS Provided 


Militia. 

Provided always, that ſuch perſons ſo diſcharged ſhall, 
and are required perſonally to appearat any ſubſequent time 
or place of exerciſe, of which like notice ſhall be given as 
aforeſaid, and on default of ſuch appearance, ſhall be ſub. 
ject to the ſame penalties and puniſhments as any other per- 
ſons inrolled to ſerve are ſubject to. /. 76. 

Provided alſo, that if any inrolled perſon who ſhall not 
be balloted, ſhall offer himſelf as a volunteer to be trained 
and exerciſed, in the room of any who ſhall be balloted, 
the commanding officer may accept ſuch volunteer in the 
room of ſuch balloted perſon, who ſhall be trained and 
exerciſed in the ſame manner, and under the fame regula- 
tions, and for the ſame term as if he had himſelf been bal- 
loted. /. 77- 

And every militia man (not labouring under any infir- 
mity incapacitating him) who ſhall not appear at the time 
and place appointed for annual exercile, notice having been 
publiſhed as aſoreſaid, ſhall be deemed a deſerter; or hav- 
ing joined the corps, ſhall deſert or abſent himſelf, and 
{hall not be apprehended during the time of ſuch exerciſe; 
ſhall in either caſe forfeit and pay 201. which if not im- 
mediately paid, one juſtice, before whom he ſhall be con. 
victed, ſhall commit him to gaol for ſix months, or unt 
he ſhall have paid the iaid penalty. /. 82. 

And if the commanding officer, or adjutant, or officer 
commanding the company to which ſuch offender belongs, 
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ſhall receive information of the place where he ſhall be offenders. 


or reſide, he may, by writing under his hand, deſcribe ſuch 
offender, and alſo certify that he did not join the regiment 
at the time of annual exerciſe, or deſerted during ſuch ex- 
erciſe [as the caſe may be], and ſendithe ſame by- a ſer- 
jeant, corporal, or drummer, to the adjutant or ſerjeant 
major of the militia of the county or place wherein ſuch 
offender is ſuppoſed to be; and the adjutant or ſerjeant ma- 
jor, to whom ſuch certificate ſhall be ſent, ſhall direct a 
party of the ſerjeants, corporals, or drummers of the regi- 
ment to which he belongs, to aſſiſt in apprehending ſuch 
offender, and in conveying him before ſome jnſtice of the 
county or place where he is apprehended ; and if, on con- 
ſeſſion, or oath of one witneſs, or the knowledge of ſuch 
juſtice, he ſhall be found guilty of ſuch offence, ſuch ad- 
jutant or ſerjeant major ſhall order a like party, to con- 
vey him to the head quarters of the corps of "militia of the 
next county or place, in the way to where he belongs, 
and ſhall deliver him to the adjutant or ſerjeant major 
thereof, who ſhall cauſe him to be conveyed on in like man- 
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Militia. 


ner to the next county or place, until ſuch offender ſhall 


be delivered into the cuſtody of the adjutant of the corps 


to which he belongs ; who ſhall take him before a juſtice 
to be dealt with as aforeſaid. And from the time of his 
being ſo apprehended, until he is brought before ſuch juſ- 
tice, he ſhall be ſubſiſted at the rate of 6d. per day, from 
the ſtock of the county or place to which he belongs ; for 
which ſuch juſtice ſhall make an order upon the treaſurer 
of ſuch county or place. ſ. 92. ® 

It ſhall be lawful for the mayors, bailiffs, conſtables, 
and other chief magiſtrates and officers of cities, towns, 
pariſhes, tithings, and other places, and, in their default, 
or abſence, for a juſtice of the peace inhabiting in or near 
ſuch place, but for no others; and they are hereby required 
to quarter and billet the officers and private men, at ths 
times when they ſhall be called out to annual exerciſe, in 
inns, livery ſtables, alehouſes, victualling houſes, and all 
houſes of perſons ſelling brandy, ſtrong waters, cyder, 


wine, or metheglin, by retail; on application to them 


Serjeants, &c. 
to be billeted 
when the mili- 
tia are not em- 
bodied 


Stoppages of 
pay during the 


time of exerciſe, 


Men falling fick, 


made by the lieutenant, or by the colonel or commanding 
officer. And when the militia is not embodied, the mayors 
and other chief magiſtrates and officers as aforeſaid, or, in 
their default or abſence, one juſtice as aforeſaid, may, and 
are and is required to order and provide convenient lodg- 
ing in ſuch houſes as aforeſaid, for the ſerjeants, corporals, 
and drummers. /. 78. | 
And during the annual exerciſe, the captain or com- 
manding officer of every company may put the men of his 
company under ſtoppages not exceeding 64. a day, for 
providing them with linen, ſtockings, — other neceſſaries, 
and for repairing any arms which ſhall have been broken 
or damaged by ſuch perſon's neglect; but ſhall account 
with each man for ſuch ſtoppages; and after having de- 
ducted what has been laid out, ſhall pay him the remainder 
(if any) before he be diſmiſſed from ſuch exerciſe. /. 87. 
And if any militia man ſhall, on his march, or at the 
place of annual exerciſe, be diſabled by ſickneſs, or other- 
wiſe, one juſtice, or the mayor or chief magiſtrate of any 
city or place, where ſuch man ſhall then be, by warrant 
under his hand and ſeal, may order ſuch relief as he ſhall 
think reaſonable, to be given to him by the officers of ſuch 
pariſh or place; which officers ſhall, upon producing an 
account of ſuch expences to the treaſurer of the county or 
place for which ſuch man ſhall ſerve (ſuch account being 
farſt allowed under the hand of one juſlice) be 3 
ä | | uc 


Mailitia. 
fach expences; and ſuch treaſurer ſhall be allowed the 
ſame in his accounts. /. 79, 
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And when the militia ſhall be called out to be trained Carriages to be 
and exerciſed, any juſtice of any county, riding, or place, Provided. | 


being thereunto required by an order from the lieutenant, 
or a deputy lieutenant, or from the colonel or other chief 
commiſſioned officer, of any corps or detachment of mili- 
tia, being within ſuch county, riding, or place, to iſſue 
his warrant to the chief conſtables, petty conſtables, or 
other officers, of the hundreds, pariſhes, tithings, - or 
places, from, through, near, or to which any ſuch corps of 
militia, or detachment thereof, ſhall be ordered to march, 
requiring them to provide ſuch ſufficient carriages to con- 
vey the arms, clothes, accoutrements, powder, match, 
bullets, and other ſtores, with able men to drive ſuch car- 
riages, as ſhall be mentioned in ſuch order; but in caſe 
ſuch ſufficient carriages and men cannot be provided within 
ſuch county, 8 hundred, diviſion, or place; then any 
juſtice for any adjoining county, riding, or place, ſhall, 
upon ſuch order as aforeſaid being ſhewn to him, iſſue his 
warrant in like manner within ſuch adjoining county, 
riding, or place, for the purpoſes aforefaid, to make up 
ſuch deficiency of carriages and men. /. 80. 


And ſuch lieutenant, deputy lieutenant, colonel, or Pay for wwe 


other chief commiſſioned officer, requiring ſuch carriages fame. 


and men, ſhall at the ſame time -pay to every ſuch chief 
conſtable or other officer for the ule of. the perſon who 
ſhall provide ſuch carriages and men, the ſum of 18. for 
every mile any waggon with five horſes, and any wain 
with fix oxen, or with four oxen and two horſes, ſhall tra- 
vel; and 9d, for every mile any cart with four horſes ſhall 
travel, and ſo in proportion for carriages drawn by a leſs, 
number of horſes or oxen, for which ſuch chief conſtable 
or other officer ſhall give a receipt. id. 


And ſuch chief conſtables, petty conſtables, or other To go only one 
officers, ſhall order and appoint ſuch perſons having car- % Journey. 


riages within their reſpective diviſions as they ſhall think 
proper, to provide and furniſh ſuch carriages and men, ac- 
cording to ſuch warrant ; which perſons ſo ordered ſhall 

rovide and furniſh the ſame accordingly, for one day's 
journey and no more. id. 


And in caſe any ſuch chief conſtables, conſtables, or Allowancefrom 


other officers, ſhall be at any charge for ſuch tarriages, ** unty. 


over and above what is ſo received by them as aforelaid, 
ſuch overplus ſhall be borne by every county, riding, or 
place where ſuch additional expence {hall be incurred, and 

| be 
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be repaid to them without fee, by the treaſurer out of the 

publick ſtock. id. 

Muſkets to be And all muſkets for the ſervice of the militia ſhall he 

marked. marked with the letter M, and the name of the county or 
place to which they belong. /. 85. 

Selling, pawn- And if any militia man ſhall fell, pawn, or loſe, any of 

— b- = his arms, clothes, or accoutrements, or neglett or refuſe 

clothes, arms, to return the ſame in good order, to his captain or perſon 

&c. appointed to receive the ſame, he ſhall forfeit not exceed- 
ing 31. and if not immediately paid, the juſtice before whom 
he is convicted ſhall commit him to the houſe of correction 
for any time not exceeding three months, or until. ſuch pe- 
nalty be paid. id. 7 

Penalty on buy- If any perſon ſhall knowingly and willingly buy, take 

ing arms, & c. . YE ; , 
in exchange, conceal, or otherwiſe receive, any arms, 
clothes, or accoutrements, belonging to any militia man, 
on any pretence whatſoever, he thall forfeit 51.; which if 
not immediately paid, and he ſhall not have ſufficient goods 
whereon to levy the ſame; the juſtice before whom he is 
convicted, ſhall commit him to gaol for three months; or 
ſhall cauſe him to be publickly whipped ; at the diſcretion 
of ſuch juſtice. /. 86. 

Arms, &c. to be And the arms, when the militia are not embodied, ſhall 

NC; be kept in ſuch convenient place, as the colonel, or (where 
there is no colonel) commanding officer ſhall direct, with 
the approbation of the licutenant. /. go. 

One third of the And one third part of the ſerjeants, corporals, and drum- 

ſc+jeants, Kc. to mers ſhall conflantly reſide within the city, town, or place 

relide where the , 

arms are kept, Where the arms are kept, and ſhall be under the command 
of the adjutant, who ſhall act in ſuch command under the 
orders of the colonel, or (if there is no colonel) command- 
ing officer. /. 91. 

And not to be And no ſerjeant, corporal, or drummer, ſhall be abſent 

oy ten mag from ſuch city, town, or place, without a regular furlough 

8 from his colonel or commanding oſſicer; on pain of being 

liable to be apprehended as a deſerter. id. 

Adjutant not io And ſuch adjutant, ſhall never abſent himſelf from ſuch 
On with= city, town, or place, without leave of the colonel, or (where 
| there is no colonel) of the commanding officer. id. 

In his abſence, Provided nevertheleſs, that whenever ſuch adjutant ſhall 
the ſerjeant ma- be abſent with leave as aforeſaid, then ſuch ſerjeants, cot- 
** porals, and drummers, ſhall be under the command of the 
, ſerjeant major, or of ſome ſerjeant to be appointed by ſuch 
adjutant, with the approbation of ſuch colonel or command. 
ing officer, to act as ſerjeant major during the abſence of 

ſuch adjutant. d. 
And 


Militta. | 


And the colonel or commanding officer of every 'regi- 
ment, battalion, or independent company ſhall, as often as 
they ſhall be called out to annual Exerciſe, return to his ma- 
jelty's lieutenant a true ſtate thereof; and if he ſhall refuſe 
or neglect for fix months after the annual exerciſe ſo to do, 
he ſhall forfeit 1001, / 81. 

And the adjutant, or in his abſence the ſerjeant major, 
ſhall make a monthly return of. the true ſlate of the ſer- 
jeants, corporals, and drummers, to the heutenant of the 
county, and to the commanding officer; and in default 
thereof, ſuch adjutant or ſerjeant major ſhall be ſubject to 
ſach puniſhment as a court martial ſhall adjudge. / 91. 

The lieutenant, or three deputy lieutenants of every 
county, riding, or place, where the militia ſhall be raiſed, 
ſhall, on or before the 25th day of December yearly, tranſ- 
mit a certificate to the.clerk of the peace, .containing an 
account of the names, number, and rank of the officers, 
and the number of private men of the militia in that year, 
and the time during which ſuch militia hath been trained 
and exerciſed ; and every ſuch clerk of the peace ſhall de- 
liver ſuch certificate to the juſtices at their general quarter 
ſeſſions next after 25th December yearly, on the day on 
which ſuch ſeſſions ſhall be opened, and the ſame ſhall be 
filed amongſt the records of ſuch ſeflions. And where no 
fuch certificate ſhall be received by the clerk of the peace 
as aforeſaid, he ſhall certify the ſame under his hand and 
ſeal to the juſtices ſo aſſembled, and the ſame ſhall be filed 
in like manner. /. 116. 

And ſuch clerk of the peace ſhall within 14 days after 
ſuch ſeſſions, tranſmit to the treaſury, and alſo to the re- 
ceiver general of the land tax, a copy ſigned by him of every 
certificate which he ſhall have received as aforefaid : and 
where ſuch certificate ſhall have been omitted, he ſhall in 
like manner certify ſuch omiſſion, and that he hath certi- 
hed fuch omiſſion to the juſtices at ſuch ſeſſions, and te- 
quired them to proceed according to the directions of this 
act. ,. 124. F 

And if any clerk of the peace ſhall refuſe or wilfully 
neglect to receive, deliver, file, make, zecord, or tranſ- 
mit any ſuch certificate as aforeſaid, he ſhall forfeit 1001. 
and his office, and be rendered incapable of having, receiv- 
ing, or holding any office of truſt, civil or military, under 
the crown. /. 126. 


XII. Clnathing and Pay. 


The pay of the embodied militia will be ſpecified when we 
com? to treat of their being drawn out into actual ſervice, 
Vol. III. M The 
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Cloathing. 


Firſt payment. 


Seco 1 4 pay» 
N. cut. 


Militia. 

The Pay of the unembodied militia is direfted by annual 
acts. That which is here ſpecified is the 32 G. 3. c. 26, 
By which it is enacted, that in every place where the mili- 
tia is or ſhall be raiſed, the receiver general of the land tax 
for ſuch place ſhall iſſue and pay as followeth:—For the 
pay of the ſaid militia for 4 calendar months in advance, 
at the rate of 6s. a day for each adjutant; 18. for each ſer- 
Jeant, with the addition of 2s. 6d. a week for each ſerjeant 
major; 6d. a day for each drummer, with the addition of 
6d. a day for each drum major; and at the rate of 8d. a 
day for each corporal; and at the rate of 4d. a month for 
each private man and drummer for defraying contingent ex- 
fences, one penny whereof to be applied to the hoſpital ex- 
pences when they are out upon their annual exerciſe; and 
for half a year's ſalary for the clerk of the regiment or batta- © 
lion at the rate of 5ol. a year; and to the clerk of the ge- 
neral meetings at the rate of 51. 58. for each meeting; and 
to the ſeveral clerks of the ſubdiviſion meetings at the rate of 
Th. 1s. for each meeting; and alſo for cloathing, after the 
rate of 31. 10s. for each ſerjeant, and 21. for each drum- 
mer, with the addition of 1 |. for each ſerjeant major and 
drum major; and 21. for each corporal, [where they have 
not been cloathed within two years,] and with reſpect to 
the private man at the rate of 1]. 128. for each private man 
choſen by ballot to be trained and exerciſed. * /. 1. 

All which ſums of money aforeſaid (except what ſhall 
be due to the clerks of the meetings, and except what {hall 
be due for cloathing) ſhall, where the militia bas never been 
embodied, be paid by the receiver general into the hands of 
the clerk of the regiment or battalion, on his 2 
his warrant of appointment to ſuch oſſice under the ban 
and ſeal of his majeſly's lieutenant; and where the militia 
has been embodied, into the hands of the clerk of the regi- 
ment or battalion, on his producing his warrant of appoint- 
ment to ſuch office under the hand and ſeal of the colonel, 
or, where there is no colonel, of the commanding oiſicer, 
notwithſtanding ſuch militia ſhall have been diſembodied; 
and where the militia ſhall be formed into independent com- 
panies, ſuch ſums ſhall be paid by the receiver general into 
the hands of the reſpective captain of ſuch independent com- 
pany, or to ſuch perſon as ſuch captain ſhall authorize to 
receive the lame. /. 2. 

And the faid receiver peneral ſhall alſo within 14 days 
after the expiration of the third calendar month from the 
time of the ſaid firſt payment, make a ſecond payment for 
four calendar months in advance; and within 14 days after 


the expiration of the third calendar month from the gr 
0 


. 1 
3 p 


Militia. 
of the ſaid ſecond ö 
calendar months in advance; for the pay and contingent 
expences of the militia, and for the allowances to the regi- 
mental or battalion clerk : and the receipt of ſuch clerk, 
and of ſuch captain of an independent company, or of the 

rſon authorized by him as aforeſaid to receive the ſame, 
that be a ſufficient diſcharge to the receiver general. id. 

And the clerk of the regiment or battalion ſhall forth- 
with, after the receipt of ſuch ſums as aforeſaid, pay or 
cauſe to be paid one calendar month's pay in advance to 
the adjutant; and to the captain or commanding officer of 
each company two month's pay in advance for the ſerjeants, 
drummers, and corporals; and allo to the —— 
officer of the company to which the ſerjeant major an 
drum major ſhall belong, two months pay in advance for 
ſuch ſerjeant and drum major; and ſo from time to time 
uk long as any money on that account ſhall remain in his 

ds. . 3. | 

. Whic a every ſuch captain or commanding. officer 
ſhall diſtribute to each perſon belonging to his company, as 
it ſhall become due; Ind ſhall once in every year give in 
to the clerk of the regiment or battalion (or if captain of an 
independent company, to the receiver general) an account 
of the ſeveral payments he ſhall have made in purſuance of 
this act, according to the following form ; 


M 
] Tx l 
1 


County of — Dr. Per Contra — Cr. 

To caſh received) l. s. d. Paid ſerjeant I. s. d. 
of Mr. for days pay 
regimental or bat- from the — day of 8 
talion clerk, or re- to the 
ceiver general, as of following. 
the caſe ſhall be ), for Ditto as ſerjeant 
two months pay in major. > es 
advance. Paid — drum- 

mer days at 
6d. from the — 
of to the 
of following. 
Ditto as drum 
* major. pr 
Paid — Corpo- 
ral days from 
the of to > ooo 
the —— 0 
tollowing. 
M 2 And 
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Sei jeants or | 
drummers being 
diſcharged. 


Contingent ex- 
pences. 


Pilitia. 


And (hall pay back to the ſaid clerk ar to the receiver ge- 
neral, as the caſe ſhall be, the furplus (if any) remaining 
in his hands. /. 3. | 

Provided, that in cafe the commanding” officer of any 
regiment, battalion, or independent company fhall certify 
in writing to the clerk of the ſame, that he hath diſcharged 
any ſerjeant or drummer as unfit for ſervice; in ſuch caſe 
no pay ſhall be iſſued for the perſon fo ckſeharged, until 
another be duly appointed by him: And that no payment 
be made to any ferjeant or drummer who hath been ſo dif. 
charged, or who hath not previoufty been approved of by 
the commanding officer, in Cale of vacancy by death os 
otherwiſe.” / 4. | 

And the clerk of each regiment ar battalion, out of the 
money hereby directed to be paid to him for defraying the 
tontingent expences, ſhall yearly pay to the colonel or com- 
manding officer one penny a month for each private man 
and drummer, for defraymg the ho/prtal expences during the 
time of the men's being abſent from home on account of 
their annual exerciſe; and ſhall from time 'to time pay 
fuch foms as may be neceſſary for the repair of arms, and 
the carriage and removal thereof, upon an order in writ- 


ing ſigned by the colonel or commanding officer; and after 


Clerk to retain 
his own falary, 


payment of ſuch ſums as ſhall be drawn on him by ſuch 
colonel or commanding officer as aforeſaid, he ſhall yearly 
make up an account ol all ſych money, and the expendi- 
ture thereof, and of the balance remaining in his hands, 
which faid balance (hall form a ſtock purſe lor the ule of 
the regiment, and tranſmit the ſame to the colonel or 
commanding officer to be by him examined, allowed, and 
ſigned ; — the account fo allowed and ſigned ſhall be the 
proper; voucher and acquittal of ſuch clerk for the applica- 
cation and diſpoſal of ſuch money. /.5. | | 

And the money hereby directed to be iſſued for the con- 
tiugent expence of each independent company ſhall be in 
like manner applied to the particular uſe of ſuch independ- 
ent company U the captaiy thereof; and ſhall yearly be 
in like manner accounted for to the receiver general, 
Whoſe allowance of ſuch, account ſhall in like manner bo- 
the propes voucher. for the expenditure and diſpoſition 
thereof. /. 6. * 

And the faid regimental or battalion clerk may retain to 


his own uſe, out of the money fo by him received, ſuch 
5 ſurther 


Milttia. 


further ſums as ſhall comple the allowance herein- before 
made for his ſalary. /. 7- | 


181 


And the receiver general, ſo ſoon as he ſhall receive a Receiver-ge- 


warraut under the hand of the colonel or commanding of- 
fiter certifying the receipt of the cloathing, which certi- 
ficate ſhall certify the number of ſerjeants, corporals, 
drummers, and 25 men for whom the ſame ſhall have 
been ſupplied ; and an order from the laid colonel or com- 
manding officer for the monty due for the ſame, payable 
to the perſon who furniſhed the ſaid cloathing, all pay 
the ſum mentioned in ſuch order to the perſon entitled to 
receive the ſame, (provided the ſaid cloathing, ſhall not ex- 
ceed the allowance herein befbre directed), and ſuch war- 
rant, order, and receipt, ſhall be a dilcharge to the re- 
ceiver-general, . 17. | 

And whenever his majeſty's lieutenant, or any three or 
more deputy lieutenants, ſhall have fixed the days of exer- 
ciſe, they ſhall, as ſoon as may be, certify the lazne to the 
receiver general, ſpecifying the number of men, and the 
number of days they are to be abſent from home on ac» 
count of ſuch exerciſe, not exceeding in the whole 28 
days; which receiver general hall, within 14 days after 
the receipt of ſuch certificate, pay to the clerk of the regi- 
ment or batialion, at the rate of 7s. bd. a day for each 
captain, and at the rate of 3s. 6d. a day for each lieu- 
tenant, and of 38. a day for each egen; aid allo at the 
rate of 18. a day for each private man balloted to be 
trained and exerciſed, for the number of days he (hall be 
abſent from home on account of ſuch exerciſe ;. and alſo at 
the rate of 1 8. a day for each private man whb ſhall attend 
the place of annual exerciſe, but who [hall hot have been 
balloted to be trained and exerciſed, for any number of 
days not exceeding five, during which ſuch men lhall be 
abſent from home on account of their attendance at ſuch 


place of exerciſe ; and in ſuch counties where there {hall 


be independent companies only, the teceiver genera] ſhall 
pay to the captains of the independent companies, at the 
rate of 78. 6d, a day for each captain, and fo of the reſt, 
in like manner as aforeſaid; and the ſaid regimental or 
battalion clerks ſhall forthwith pay to each, captain of the 
laid regiments or battalions the proportion of pay belong- 
ing to each captain, and likewiſe the pay belonging to 
their reſpective companies. /. B. 5 


And each captain (hal make up an scannt of all mo. 
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ney by him received on account of ſuch exerciſe, accord. 
ing to the following form : | 


Dr. Per Contra —— Cr. 
I. s. d. BY >. 
To caſh receiv- By my pay as 
ed of the re- captain U— 
imental or bat- Paid lieutenant — 
talion clerk, (or, Paid enſign wks 
receiver ge- >——— ] Paid — militia 
neral, as the caſe men — days — 
ſhall be), fo Paid — militia 
days pay of } men — days for 
men their attendance at > ——— 
| the place of exer- 
ciſe 


Which account ſhall be ſigned by ſuch captain, and coun. 
terſigned by the commanding officer ; and the ſaid captain 
ſhall within ten days after the time of ſuch exerciſe, deli- 
ver ſuch account, and pay the balance (if any) to the re. 
gimental or battalion clerk ; or if captain of an independ- 
ent company, to the receiver general. /. g. 

Provided always, that where any regiment, battalion, 
or independent company of militia, ſhall be embodied and 
called out into actual ſervice, and thereby the officers and 
private men ſhall be entitled to the ſame pay as the officers 
and private men in his majeſty's other regiments of foot 


receive; all pay from the receiver general, whether to the 


Allowance for 
ge neral mect- 


ings z 


and ſubdiviſion 
meeting, 


adjutants, ſerjeants, private militia men, or others, and 
all money allowed as aforeſaid for contingent expences, 
and alſo the allowance to the clerk of the regiment or 
battalion, ſhall during ſuch time of actual ſeryice ceaſe and 
not be paid. /. 10, 

And the receiver general ſhall pay to' the clerk of the 
general meetings his allowance at the rate of 51. 5 8. for 
each meeting, on his producing an order for that purpoſe 
from his majeſty's lieutenant, or from three deputy lieu» 
tenants aſſembled at a general meeting. /. 11. 

And ſhall alſo pay to each and every the clerks of the 
ſubdiviſion meetings, their ſeveral allowances at the rate 
of 1 J. 18s, for each meeting, on his or their producing an 
order or orders reſpettively, from one or more deputy lieu- 
tenants aſſembled in the ſeveral ſubdiviſion meetings: _ 


4 or 


Militia, 183 
order ſhall be a ſufficient diſcharge to the receiver general, 
and be allowed in his account. id. b 
Provided always, that the regimental or battalion clerk Clerk to give a 
ſhall give ſecurity to the receiver general, by bond to his * 
majeſty, in the penalty of one half the ſum required for 
the whole year's charge of the regiment or battalion, for 
duly anſwering and paying ſuch ſums as he ſhall from time 
to time receive, and for duly accounting tor the ſame, and 
for the performance of his truſt; which bond ſhall be 
lodged with the receiver general, and by him in caſe of 
failure ſhall be put in ſuit. /. 12. 
And the ſaid clerk of the regiment or 2 the Clerk, &e. to 
captain of every independent company of militia, ſhall, be- mT. 
. — 1 and June 24, deliver to the receiver Rene 
general a fair account in 2 of all money by him 
received and diſburſed for the ſervice of the preceding 
year, with proper vouchers for the fame; and ſhall pay 
back to him any ſurplus that ſhall then be in his hands: 
which ſaid accounts, ſigned by ſuch clerk, or ſuch captain 
of an independent company reſpectively, ſhall be tranſmit- 
ted by the receiver general into the office of the auditor of 
the revenue. /. 13. 
And in caſe any regiment, battalion, or independent 
company, ſhall ceaſe and determine, the ſum of three 
ſhillings per day ſhall be paid to ſuch perſon as has actu- 
ally ſerved as adjutant to ſuch regiment, battalion, or in- 
dependent company, from the time the ſame ſhall ceaſe to 
the 25th day of March 1793. f. 21. 
And all penalties, coſts, and charges of ſuit, and ſums penalties and 
of money for which any perſon is by this act made anſwer- o. 
able, may be recovered in any of his majeſty's courts of 
record at Yeftminſler. 1. 14. | 
And no fee. or gratuity ſhall be given or paid for any 
warrant or ſum of money which ſhall be iſſued in purſu- 
ance of this act. /. 15. | 


XIII. Drazon out into actual ſervice. 


In caſe of actual invaſion, or upon imminent danger, Tobedrawnout / 


thereof, and in all caſes of rebellion or infurreftion, it — cu 5 
ſhall be lawful for his majeſty (the occaſion being firſt com- tion, 8 
municated to parliament, if the parhament ſhall be then 
ſitting 3 or declared in council, and notified by proclama- 
tion, if no parliament ſhall be then fitting or in being) to 
order his lieutenants, or on their death or removal or ab- 
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Parliament then 
to meet. 


Militia. 


ſence from their reſpective counties, ridings, or places, 
three deputy lieutenants, with all convenient ſpeed, to 
draw out and embody all the regiments, battalions, and 
independent companies of their reſpectioe counties, ridings, 
or places, herein-before appointed to be raiſed and trained, 
or ſo many of them as he ſhall judge neceſſary, in ſuch 
manner as ſhal} be beſt adapted to the circumſtances of the 
danger. 26 G. 3. c. 107. J 95. 

And whenever the militia ſhall be drawn out and embo. 
died as aforeſaid, if the parliament ſhall: then be ſeparated 
by ſuch adjournment or prorogation as will not expire 


> within 14 days, bis majeſly may and fhall iſſue a procla- 


To he put under 
the command of 
genera! offi-e's, 

And led to any 

part of the king- 
dm. 


But not togoout 
of the kingdom. 


To be under the 
command of 
their efficers, 
and ſu jet to 
the acts againſt 
mutiny, &c. 


Notice to be 
given tor raiſing 


mation for the meeting of the parhament within 14 days, 
and the parliament ſhall accordingly meet and fit upon ſuch 
day as ſhall be appointed by. ſuch proclamation, and con- 
tinue to fit and act, in like manner, to all intents and pur. 
poſes, as if it had flood adjourned or prorogued to the 
fame day. /. 97. 

And his majeſty may put the ſaid forces under the com- 
mand of ſuch general olficers as he ſhall appoint. id. 

And direct them to be led by their -reſpeQtive officers 
into any part of this kingdom, for the repelling and pre- 
vention of any ſuch invaſion, and the ſuppreſſion of any 
rebellion or mſurretiion within the ſame. 7d. 

Provided, that neither the whole or any part of the mi- 
litia, ſhall on any. account be carried, or ordered to go out 
of Great Britain. 1. 96. | 

And the officers, drummers, and private men, ſhall from 
the time of their being drawn out and embodied as afore- 
ſad, and until they That be returned again to their re- 
ſpeQtive- pariſhes or places of abode, remain under the 
command of ſuch general officers; and during ſuch time 
zs aboreſaid, all the proviſions contained in any act of par- 
lament which ſhall be then in force fot puniſhing mutiny 
and deſertion, and for the better payment of the army and 
their quarters ſhall be in force with reſpect to the militia 
in all caſes whatſoever. / 95. | 

And the lieutenant, or (on his death or removal, or in 
his abfence from his county, riding, or place) any three 
deputy lieutenants, to, whom ſuch order as aforeſaid {hall 
be directed, ſhall iflue their orders to the chief conſtables 
ex other officers of the ſeveral hundreds, rapes, lailis, wa- 
pentakes, or other diviſions, within their reſpective coun- 
ties, ridings, and places, with directions to forward tho 


ſeveral 


ſame. immediately to, the; conſtables or other officers of ty 


Militia. 


ſeveral pariſhes, tithings and places within their reſpective 
diviſions ; and ſuch conſtables or other officers thall forth- 
with cauſe notice in writing to be given to the ſeveral 
militia men, or leſt at their uſual places of abode, 
to attend at the time and place mentioned in ſuch ordet, 
98. | | 
7 Aud if any militia man ſo ordered to de embodied as 
afore ſaitl (not labouring under any infitmity . 
him to ſerve as a militia man) ſhall not appear and mare 
in purſuance of ſuch order, he (hall be liable to be appre- 
bended and puniſhed as a deſerter. id. b N 

And if any perſon {hall harbour or conceal any militia 
man, when ordered out into actual ſervice, knowing him 
to be a militia man, he ſhall forfeit 5 I. 2d. 

And from-the date of the king's warrant for drawing 
out the militia into actual fervice, the officers and private 
men ſhall be entitled to the ſame pay as the officers and pri- 
vate men of his majeſty's other regiments of foot receive, 
and no other. / 103. | 
And there ſhall be an additional number of ſerjeants, 
corporals, and drummers appointed, fo that there be one 
ſerjeant and one corporal to every 20 men, and one ad- 
ditional drummer to each company. /. 64. . 

And when the militia ſhall be ordered out into attua 
ſervice, the receiver gencral of the land tax for ſuch 
county, riding or place, ſhall pay to the captain or other 
commanding officer of every company fo ordered out, one 
guinea for the uſe of every private man belonging to his 
company; and alſo one guinea for every recruit, as early 
as may be aſter he ſhall have joined his company, while 
out in actual ſervice; and the money ſo received by fuch 


captain or commanding oſſicer (or ſo much thereof as he 


ſhall think praper) ſhall be laid out in the manner he ſhall 
think mbſt advantageous for each reſpective man; and be- 
fore he is diſcharged, ſuch captain or commanding offices 
ſhall account to ſuch man how the ſaid money hath been 
applied, and ſhall pay the remainder (if any) to ſuch mi- 
lita man. /. 101. 

And whereas by 26 G. 3. c. 107. / 102. proviſion was 
made in cafe the term of ſervice of any balloted man 
ſhould be prolonged beyond five years, that certain 
ſums ſhould be paid to hiu by the receiver general of the 
land tax; which clauſe. is by 33 G. 3. c. B. repealed-: and 
it u enatted, that in caſe the term of ſervice of any ballot- 
ed man ſhall be prolonged, as in the faid recited act is di- 
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Subſtitutes con- 
tinuing their 
Service heyond 
five years to 
have one guinea 
each. 


Fo receive alſo 
from the town- 
mip, half the 
price paid for 
volunteers, 


Penalty on not 
paying tut fame, 


Militia. 

refied, beyond five years, the receiver general of the 
county or place where ſuch balloted man ſhall belong, 
ſhal} pay to the captain or commanding officer of each 
company, one guinea for every ſuch perſon whoſe ſer. 
vice ſhall be fo prolonged, and ſhall in like manner, ſo 
oſten as the term of ſervice of ſuch balloted man ſhall be 
prolonged as aforeſaid, pay the like further ſum of one 
guinea; which ſhall be laid out and accounted for by ſuch 
captain or commanding” officer before ſuch perſon is diſ- 
—_— and the balance (if any) ſhall be paid over to 
un. J. 11. 

And in cafe the term of ſervice of any fubſtitute, 
hired man, or volunteer, ſhall continue beyond five years, 
ſuch receiver general ſhall pay to the captain or command. 
ing officer of each company, one - guinea for every ſuch 


perſon whoſe ſervice ſhall fo continue; and in cafe ſuch 


term ſhall ſo continue for more than three years beyond 
the ſaid five years, then at the expiration of rhe ſaid three 
years he ſhall pay the like further ſum of one guinea 
for every ſuch perſon, and fo in like manner at the expi- 
ration of every additional term of three years, pay the 
like further ſum of one guinea for every ſuch perſon, to be 
laid out and accounted for as aforeſaid. 33 C. 3. c. 8. J 12. 

And in caſe any perfon not poſſeſſed of an eſtate in land 
goods, or money, of the clear value of 500 J. and who 
ſhall make oath that he is not poſſeſſed of ſuch eſlate, 
mall be balloted to ſerve in the militia, when drawn os 
ordered out for actual ſervice, and ſuch perfon ſhall be 
iworn and in rolled, or prov de a ſubſtitute who ſhall be 
ſworn and inrolled ; the churchwardens or overſcers of the 
place for which he ſerves, ſhall, on receiving an order (K 
under the hands of two depnty heutenants acting within 
the fubdiviſion wherein ſuch pariſh.. or place is ſituate, 
pay to every ſu h perſon ſo choſen by lot, any ſum not 
exceeding the ſum which ſuch deputy lieutenants fhall 
agjudge to be, as near as may be, one half of the current 
price then paid for volunteers in the county, riding, or 
place where ſuch perſon was ſo choſen, which ſaid ſum 
ſhall be taken out of the poor rate to be made (as aforeſaid) 
for providing volunteers, or in caſe no volunteer ſhall be 
provided, then out of a rate to be made and collected agret- 
able to the poor rate. 26 G. 3. c. 107. /. 41. 

And if any churchwarden or overſeer ſhall refuſe or 
neglect to pay ſuch money upon demand and the pr 


ducing of ſuch order, he ſhall forfeit 5 I. half to the perſon 


ballot 


Militia. 
ballote-in lieu of the ſum ordered to be paid to him as 
aforeſaid. 1d. 

Provided, that if ſuch man choſen by bal! ot and ſerving 
for himſelf, ſha!l, within one month after his inrollment, 
be diſapproved of and diſcharged by the commanding of- 
ficer, ſuch ſum ſhall not be paid to him, but ſhall be pa d 
in manner before-mentioned, to the next perſon balloted 
in his lead; and if any ſubſtitute ſhall be diſapproved and 
diſcharged in manner aforeſaid, then no ſu h lum ſhall he 
paid to the man ſo balloted, unleſs he ſhal! ſe ve himſelf 
or find another ſubſtitute who ſhall be approved by ſuch 
commanding officer as aforeſaid. td. 

[N. B. Although, by the former part of this ſection, the 
deputy lieutenants ſeem to have a diſcretionary power to 
give the order immediately on inrollment, yet from the 
latter part it ſeems prudent, if not neceſſ:ry, to withhold 
the order for one month after the inrollment ; that time 
being allowed to the commanding officer to diſapprove and 
diſcharge; eſpecially as the forfeiture of 5 1. is incurred 
by the churchwarden or overſeer cn his refuſal cr regl:& 
to pay the money on demand and produeing the ed, 

And whenever any body of militia ſhall be emb died 
and abſent from the county, riding, or place to which :t 
belongs, the commanding officer ſhall apply to every man 
whoſe time ſhall be within four months of expi ing, and 
who in his judgment ſhall be fir to ſerve, and enquire if he 
is wi ling to continue in the ſervice for ſuch term as any 
man who ſhould be then balloted would be ſubjett to, and 
for what price; and ſhall on the firſt day of Fanuary, 
March, Me, July, September, and November, reſpeQiively, 
or as ſoon after as conveniently may be, tranſmit to the 
cle:k of the general meetings, a liſt of all ſuch as he ſhall 
find willing to continue in the ſervice, and for what prices, 
which liſt mall be ſigned by every ſuch militia, man, and 
ſhall be made in the following form : 


Dated the 
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the man is di- 
charged within 


one month. 


Return to be 
made of men 


willing to con- 
tinue their ſeu- 


vice. 


day of 

; Name | Names of { if fubiti- | Of the 1'n the Tic of fer- | Sum for Signature ; 
of the | the men | tutes, for fk. nun- vice expires which they e | 
county. | aQtually | whom of dred of | on the engage to 

ſerving. | they ſerve. ſerve, 
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188 Milttia. 
And the figh'ng of che faid roll ſhall be binding upon ihe 
.perſons ſigning the ſame to all intents and purpoſes what. 
 foever. /. 46. 
Militia officers. No officet ſerving in the militia, ſhall fie in any eburt 
not do gt onthe. murtial ut on the trial of any officer or foldier ſerving in 
trial of otfi- * , , * , 9 
cer of the other ay of bis majeſty's other forces; nor ſhall any officer 
totces. ſerving in any of his m jeſly's other forces, fit in amy 
| court m xrtial vpon the trial of any officer of private man 
' ſerving in the militia. / 99. 
When difembo. When ſuch militia thall be again diſembodied and diſ.. 
died to be put tniſſed to return to heir ſeveral laces of abode, they ſhall 
—— be ſubje&t to the ſame orders, directions, end ei ages 
fore they were Ments only, ab they were ſubjeA to under th- proviſions 
drawn out. of this att before they were drawn out into actual ſervice, 


7. 104. a 


XIV. Relief of militia mens families when drawn int 
into attual ſervice. 

Balloted men, . * 

ſerjeants, co. By the 33 C. 3. c. 8. If any perſon choſen by lot te 

porals, drom- ſerve in the militia, or any [ſerjeant, 34 G. 3. c. 47. / 1. 

mers, or fers, : " ? 

leaving families, Corporal, drummer, of fifer ferving therein, ſhatl, when 
embodied and called out into actual ſervice and ordeted to 
march, leave 4 fattily unable to ſapport themſelves, the 
overſeer of the poor of the parifh, tithing, of townſhi 
where the family of ſuch militia man fhall dwell, ſh 
by order of  vite. juſtice (L), out of the poor rates of fuch 
th: pay to ſuch family a rr according to 
the ufual and ordinary price of labour in buſbattdry within 
the county, riding, diviſion, diſtrict, or place where ſuch 
family ſhall dwell, by the following rule; that is to fay, 

' any ſum not exceeding the price of one day's ſuch labour, 

nor lefs than 18. for each chil born in wedlock and under 
the age of ten years; and for the wife of ſuch militia man 
whether or not ſhe have any child or children, and provided 
ſhe does not follow the regiment, any ſum not exceeding 
the price of one day's ſuch labour, nor leſs than 1s. ; and 
where the money arifing by ſuch rates ſhall. not be ſutt- 
cient for that purpoſe, a new rate {hall be made for rai 
ing 4 ſum ſufficient for that purpoſe, and the ſame (hall 
be forthwith reimburſed to ſuch overſeer by the treaſure 
of the county, riding, or place, where ſuch pariſh, tith- 


ing; or townlhip ſhall be ſituate, out of the public oct, 
7. 1. 2 
Provided, 


Provided, that the treaſurer of any county, riding, city, Such nity 16 
town, liberty, diviſion, or place, who ſhall reimburſe to 2 vo 
any overſcer as aforeſaid, any ſum in purſuance of this wy that ſoch 
all, on account of the weekly allowance to the family of fer. — 
any of the perſons aforeſaid ſerving in the militia, of any = 
county, riding, city, town, liberty, diviſion, or place, 
other than that where ſuch family thall dwell, ſhall deli- 
ver or tranſmit an account of fuch ſum as he ſhall have 
ſo reimburſed as aforeſaid, ſigned by a juſtice of the place 
where ſuch family ſhall dwell, to the treaſurer of the 
county, riding, city, town, liberty, diviſion, or place, in 
the militia whereof ſuch perſon ſhall ſerve ; and thereupon 
the treaſurer to whom ſuch account ſhall have been deli- 
vered or tranſmitted as aforeſaid, ſhall pay to the treaſurer 
who ſhall have ſo delivered or tranſmitted ſuch account, 
the ſum fo by him reimburſed to fuch overſeer, and ſhall 
be allowed the fame in his accounts. /. 2. | 

And whereas it ſometimes happens, that non: commiſ- Families of fer- 
fioned officers for miſbehaviour, are reduced into the ranks, When reduced. 
and in conſequence of their having been promoted the 
pariſhes for which they were originally drawn have fur» 
niſhed other men in their ſtead, to the families of which 
men they pay a weekly allowance as ditedted by the afts 
now in force, and are not directed by the ſaid acts to pay 
any weekly allowauce to the families of ſuch perſons ſo - 
duced as aforeſaid ; it is enatted, that the families of ſuch 
non · commiſſioned officers ſo reduced, ſhalt be reheved as 
caſual poor by the pariſhes in which they reſide, which pa- 
riſhes (hall be reimburſed in ſuch manner as they would 
have been in cafe. ſuch perfon had never been promoted. 

36 C. 3. c. 114. /. 2. 

And by 35 G. 3. c. $1. In all caſes where a certain num - Relief of ballot- 
ber of militia men are directed to be raiſed for any county, —— 5 
together with or including any city, borough, town, or not conuibuting 
place, being a county or diſtrict of itſelf, and not contri- 4g oo 
buting to the county rate; the money to be raiſed ſor the 
relief of the families of balloted men, ſhall be paid by the 
treaſurer of ſuch county, or ſuch city or place reſpettively, 
for which ſuch man ſhall ſerve. /. 1. 

And the money paid to the families of /erjearts, corporals, And of non- 
drummers, and fifers reſpectively, ſhall 4 be · — 
tween ſuch county, and fuch city or place, in ſuch pro- 
portions, as the teſpective numbers of militia men appor- 
tioned to be raiſed by ſuch county, and by ſuch city or 
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Treafurers to 
demand and pay 
as directed by 
33 G. 3» Co 8. 


Diſputes to be 
ſettled by the 
Jord lieutenant, 
or 3 deputy 
heutenants. 


es may 
appoint trea- 
ſmers where 
there are none. 


Militia. 

And the treaſurer of ſuch county, and of ſuch city or 
place reſpettively, may demand, receive, and make pay. 
ment of ſuch proportions and ſums of money of the trea- 
furer of ſuch other county, city, or place reſpectively, the 
one to the other of them as the caſe may require, in like 
manner as is directed by the 33 C. 3. c. 8. with reſyett 
to the families of balloted men, ſerjeants, corporals, drum. 
mers, and fifers ſerving for any county other than where 
their families ſhall dwell. N Wet 

And if any diſpute ſhall ariſe reſpecting any ſuch pro- 
portions, or other matter or. thing relating thereto, or to 
other payments, the lord lieutenant, or in his abſence three 
deputy heutenants, at a meeting called under the militia 
laws, may adjuſt and ſettle the ſame, whoſe deciſion there- 
in ſhall be final; and they may call for, and inſpe&t the 
accounts of ſuch treaſurers reſpectively, for the purpoſe of 
adjuſting and ſettling ſuch proportions. /. 4. 

And 1n all ſuch cities and places which do not contribute 
to the general county rate, and where no treaſurer is yet 
appointed, the juſtices for ſuch city or place, if there are 
any, and if not, then the juſtices of the county wherein 
ſuch city or place ſhall be, may at their general quarter 
ſeſſions appoint a treaſurer ; and ſhall, from time to time, 
aſſeſs upon every pariſh, tything, townſhip, hamlet, and 
vill, within the liberties of ſuch city or place, in ſuch pro- 


portion as the poor rates have uſually been aſſeſſed ; and 


Sid ftitutes 
teaving families 
which become 
chargeable. : 


ſhall cauſe to be paid out of the poor rates of ſuch place to 
ſuch treaſurer, ſuch ſums as ſhall be in their diſcretion ne- 
ceſſary for the purpoſes of this act; and ſuch treaſurer 
{hail pay and diſpole of the ſame accordingly, and 
ſhall act herein, in the ſame manner as the treaſurers 
of peculiar diſtrifis, where a publick ſtock is now raiſed. 


1 5. 
And if the ſamily of any ſubſtitute, hired man, or vo- 


lunteer ſerving in the militia when embodied and called 
out into actual ſervice, and ordered to march, ſhall be- 
come chargeable to the pariſh wherein ſuch family ſhall 
dwell, and ſuch ſubſtitute ſhall not ſerve for the ſame 
pariſh, it ſhall be lawful for the juſtice who ſhall make 
any order (M) for the relief of ſuch family, at the ſame 


time to direct the overſeers of the pariſh for which he 


ſhall ſerve, to reimvurſe. the money ſo paid to the over- 
ſeer who ſhall have advanced the ſame in purſuance of the 
order before mentioned, if ſuch pariſh be ſituate within 
the ſame county. 33 C. 3. c. 8. / 3. 


And 
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Militia. 

And in caſe ſuch ſubſtitute, whoſe family ſhalt be ſo 
relieved as aforeſaid, ſhall ſerve for any pariſh ſituate in 
another county, the monies advanced by the overſeers of 
the pariſh, townſhip, or place where the family ſhall dwell, 
ſhall be repaid them out of the county ſtock, by the trea- 
ſurer of the county to which ſuch pariſh, townſhip, or place 
ſhall belong, on producing a certificate (N) of the order of 
the juſtice allowing ſuch relief (which certificate he ſhall 
grant accordingly); and the treaſurer who ſhall ſo re- 
pay ſuch overſeer, ſhall tranſmit ſuch certificate, and alſo 
an account of all monies ſo repaid by him from time to 
time, quarterly, to the treaſurer of the county, riding, or 
place, in the militia whereof ſuch ſubſtitute ſhall ſerve ; 
and the treaſurer to whom the ſame ſhall have been ſo 
tranſmitted, ſhall forthwith reimburſe the ſame to the 
treaſurer from whom the ſaid account was received; 
which account ſo received and reimburſed, ſhall be laid 
before the juſtices at their next general or quarter ſeſſions 


for ſuch county, riding, or place, for their allowance. 


thereof, and the ſaid juſtices ſhall allow the ſame ac- 
cordingly, and forthwith make an order upon the over- 


I9r 


Such family re- 
ſiding in another 
county than that 
ſuch perſon 
ſerves tor. 


ſeers of the pariſh, townſhip, or place for which ſuch 


ſubſlitute ſhall ſerve, to make good the ſame to the 
treaſurer of the county, out of the poor rates of ſuch 
ariſh, townſhip, or place, and which ſhall be allowed 
in their accounts reſpettively : Provided, that in all places 
having peculiar juriſdictions, and not contributing to the 
county, ſuch account ſhall be made over to the treaſurer, 
receiver, or other public officer belonging to ſuch peculiar 
juriſdiction, to be by him reimburſed, accounted for, and 


allowed in manner aforeſaid. /. 5, 6. 


And by 36 G. 3. c. 114. the proviſions contained-in the 
ſaid acts of 33, 34, and 35 G. 3. touching the relief of 
the family of any ſubſtitute, hired man, or volunteer, ſerving 
for any pariſh, tithing, or place, or any united pariſhes, 
tithings, or places; and for the reimburſement of money 
advanced for any ſuch purpoſe, ſhall extend to all townſhips 
and places which have ſeparate overſeers and maintain their 
poor ſeparately ; and to all places ſo united for the purpoſe 
of balloting militia men, as well as to all other pariſhes and 
places; and the juſtices who ſhall make orders for the 
relief of any ſuch families, ſhall give directions for the 
reimburſement of the money advanced by the overſeers of 


ſuch united pariſhes, townſhips, or places, which ought to 
__ reimburſe 
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reimburſe the ſame, in like manner as in other pariſhes and 
aces, /. 1. | 

Pl And {San any man ſhall ſerve for any ſuch united pa- 
riſhes, townſhips, or places, ſuch juſtices ſhall aſcertain in 
what proportion ſuch united places ought to contribute to 
fuch relief, which ſhall be aſcertained according to the 
numbers of men liable to be balloted, which each of ſuch 
united places ſhall appear to have had by the laſt returns 
made for that purpoſe, and ſuch juſtices ſhall make orders 
accordingly ; and in order to enable them to aſcertain ſuch 
proportions, the clerks of the ſeveral ſubdiviſion meetings 
ſhall, when required, certify by writing under their bands, 
the number of men fo liable to be balloted for, according 
to the returns made for each of ſuch places; for which he 
ſhall have 1s. and na more. id. 

And by 34 G. 3. c. 4). If the commanding officer ſhall 
diſcharge any militia man, whether principal or ſubſtitute, 
at his own requeſt, on producing another man to ſerve in 
his ſtead, who ſhall be fworn and inrolled accordingly; 
the wife and family of ſuch perſon fo ſworn and inrolled, 

ſhall be entitled to the ſame relief as the wives and families 
of other ſubſtitutes. /. 2. 


punktet of mii- Provided, that ſuch allowance made as aforeſaid to the 


70% men not to- families of any ſuch ſerjeants, corporals, drummers, and 
he ſent to work- fſers, lotted men, ſubſtitutes, hired men, or volunteers, 


houſes, &. — 
ſhall not occaſion ſuch families to be removable, or com- 


pelled to be ſent to any workhauſe or poor-houſe, nor 
ſhall any ſuch perſons be thereby deprived of their ſettle. 
ments elſewhere, nor of their right of voting for members 
of parliament. 33 G. 3. c. 8. / 4. 
Iuſiices may o- And whereas doubts have ariſen as to the extent of the 
— — of juſtices tq make orders for the relief of the ſa- 
— Ge. milies of ſubſtitutes, hired men, or volunteers, it is enafted, 
that juſtices may order relief to ſuch families becoming 
chargeable to the places where they dwell, out of the 
poor rates, not exceeding ſuch ſums as are directed with 
regard to the families of balloted men. 35 C. 3. 4. 81. 
af 3 
Seffions to allow ö And whereas doubts have alſo ariſen as to the power of 
payments mace the ſeſſions to make and inforce orders on overſcers to te. 
to the families nc 
of ſubſlityres, pay money to the county treaſurer, where the families of 
— — ſubſtitutes dwell, unleſs the relief was afforded under or- 
been tranfmitr= ders previouſly made by a juſtice, and accounts of ſuch 
ted quarterly. payments were tranſmitted quarterly; it is enacted, that 


the juſtices of any county or place to the treaſurer whereof 
| any 


A 
Ll 


Militia. 
any certificates of orders and accounts of monies paid for 
the relief of ſubſtitutes families, ſhall not have been tranſ- 
mitted by the treaſurer of any other county or place, in the 
manner and within the time directed by the ſaid act, ſhall, 
at their quarter ſeſſions, examine any ſuch account, and 
allow ſuch payments as have been aftually made, whether 
the orders for the relief were made before or after the re- 
lief was given, and although the accounts thereof ſhall not 
have been tranſmitted quarterly; and may make orders on 
the overſeers of the place for which ſuch ſubſtitute ſhall ſerve, 
to pay the ſame to the treaſurer of the county or place out 
of the poor rates of which ſuch family hath been relieved, 
within fourteen days next after ſuch allowance, which 
treaſurer ſha'l pay the amount of ſuch account within four- 
teen days next after the receipt thereof. . 7. 
And whereas the collecting ſuch money four times a 
ear is attended with trouble and expence ; after the paſl. 
ing of this act, the treaſurer of that county or prone who 
ſhall _ money to any ſuch overſeer where ſuch family 
ſhall dwell, ſhall tranſmit a certificate of the order -of the 
juſtice allowing ſuch relief, (whether made before or after 
ſuch relief was afforded,) and alſo an account of monies fo 
repaid by him, from time to time, either yearly at the Zafter 
ſeſſions, or quarterly as required by the ſaid act, to the 
Juſtices of the county or place in the militia whereof ſuch 
ſubſtitute ſhall ſerve, which account ſo received ſhall be 
allowed by the juſtices at ſuch ſeſſions, who ſhall forth- 
with make an order for the overſeers of the place for which 
ſuch ſubſtitute ſhall ſerve, to pay the ſame to the treaſurer 
of ſuch county out of the poor rates of ſuch place, within 
21 days next after ſuch ſeſſions, who ſhall remit or pay the 
ſame within 14 days after the receipt thereof, to the trea- 
ſurer of the county or place tranſmitting ſuch certificate 
and account as aforeſaid. /. 8. 
And if any churchwarden or overſeer ſhall, on demand 
made in purſuance of any order of a juſtice, for the pay- 
ment of any money by virtue of the ſaid act 33 G. 3. c. 8. 


or of this act, and after producing ſuch order, refuſe or 


neglect to pay the ſum ſo ordered, he ſhall, for every ſuch 
neglett, forfeit 51. to be recovered upon the oath of one 
witneſs, or confeſſion of the party accuſed, before one 
Juſtice, who, on complaint, may ſummon the offender, 
and on due proof made thereof as aforeſaid, may give 
judgment for ſuch penalty, and may levy the ſame by diſ- 
_ : to be applied, half to the party aggrieved, and half 
0 the poor of the parilh. G. 3. c. 47. {eo 3. 
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| Militia. 

Any. perſon who thinks himſelf aggrieved, may appez! 
to the next ſeſſions, who may hear and finatly determine 
the ſame ; and may order, where they hall fee occafion, 
the payment of ſuch ſum as ſuch appellant ought to have 
paid in purſuance of ſuch. order. / 4. 

Reeompence And the quarter ſeſſions may order ſuch recompence az 

a Acta to they ſhall think juſt and reaſonable, to be made to ſuch 

treaſurers,, for their extraordinary trouble reſpecting the 
families of militia men while embodied and in actual 
fervice, to be paid out of the county ſtock. ſ. 5. 

Provided, that in the city and county of the city of 
Exeter, the allowances to the families ſhall be paid by the 
treaſurer of the corporation of the governor, deputy gover- 
nor, aſliſtants, and guardians of the poor of the city and 
county of Exeter. 33 G. 3. c. 8. J 8. 

In Briſtol, And the monies to be levied by pariſh rates within the 
5 city and county of the city of Briſtal by virtue of this 
act, ſhall be raiſed as other money for the relief of the 
poor there by virtue of any act of parliament relating 
thereto. /. 9. 


| AV. Privileges and exemptions of militia men. 
ba to By 35 G. 3. c. 35- (a) From the diſembodying of the 


ve an allow- 12 
ance during militia, every ſubaltern officer, who now bears a com- 
Peace, miſſion, is ſerving, and ſhall continue faithfully to ſerve in 
the ſame corps, or who, previous to four months from the 
paſſing of this att (viz. 20th April 1793, ) ſhall have a com- 
miſſion and continue to ſerve in the embodied militia, and 
in the ſame corps, until the diſembodying thereof, ſhall have 
the following annual allowances over and above his pay, 
without any deduction whatſoever (viz.) a /teutenant 251. 
and an enſign 20 l. per annum, in manner herein alter men- 


tioned. /. 1 


Provided, that no perſon who ſhall be poſſeſſed of ſuch 
an eſtate or income as would qualify him to hold a cap- 
tain's commiſſion in the militia ; or who ſhall be adjutant, 
or battalion clerk ; nor any perſon deriving in any way 
whatſoever, otherwiſe than as a ſubaltern officer of the mi- 
ltia, any income whatever from the publick; nor any of- 
ficer on the full or half pay of the navy, army, or marines, 
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(a) This act is to continue in force only until 2 5th March 
1796. But by 36 G. 3. c. 116. the ſame is re-cnacted, and 18 
io continue in force till 25th rr 1797. 
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Militia. 


who ſhall alſo hold a ſubaltern's commiſſion and ſerve as 
aforeſaid in the militia, ſhall be entitled to the laid aunual 
allowance, or any part thereof. /. 2. 

And every ſubaltern who ſhall claim the faid allowance, 
ſhall, previous to receiving the ſame, take and ſubſcribe an- 
nually before a juſtice for the county or place to which the 
corps in which he ſerves ſhall belong, the following oath, 
or to the like effect: 


I A. B. do fwear, that I am now ſerving as a ſubaltein 
officer in the Weſlmorland corps of militia; and that 1 
am not, in my own right, or in right of my wife, nar have 
been fince the diſembodying of the ſaid corps, in the actual prj- 
Men and enjoyment or the receipt of the rents and profits of 
lands, tenements, or hereditaments of ſugh an annual value, 
above reprizes, as would qualify me to hold à captain's com- 
miſſion in the militia; and that I am net, nor have been fince 
the diſembodying of the ſaid corps, an adjutant or battalion 
clerk in any corps of militia ; that 1 de nat hold or enjoy, nor 
have I held or enjoyed, nor does or has any perſon for me hold 
or enjoy, or held or enjoyed, fince the diſembodying of the ſaid 
corps, any office or income whatſoever ſrom the publick; and that 
[ am not entitled either to the full or half pay, of the navy, army 
ar marines, nar have been ſince the diſembadying of the ſaid corps. 
So help me God, 


Which oath, ſo taken and ſubſcribed, ſuch juſli-e ſhall 
forthwith certify and tranſmit to the receiver-general of the 
land tax of the county or place to which ſuch militia ſhall 
belong, to be by him filed for the purpoles hereafter men- 
tioned. /. 3. 

And every ſubaltern who ſha!l claim the benefits of this 
act, ſhall regularly attend the annual exerciſe during the 
whole of the 28 days, and ſhall perform his duty as a 
ſubaltern officer, on pain of forfeiting the ſaid annual allow- 
ance, as well as the-reſt of his pay for that year; and cer- 
tificates of his having fo attended and performed his duty, 
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Oatꝭ to be taken 
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To attend the 
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ſigned by the commanding officer, ſhall be tranſmitted by _ 


him to the lieutenant, and receiver-general of the county 
or place to which ſuch militia ſhall belong, tio be by ſuch 
receiver-general received previous to ſuch ſubaltern re- 
ceiving ſuch allowance; and in caſe ſuch ſubaltern ſhall by 
his commanding officer” be permitted for any ſpecial cauſe 
ar unavoidaRle neceſſity to be abſent during the whole or 
any part of ſuch annual exerciſe, then the reaſon for ſuch 
ablence, as well as the —_— thereof, ſhall be ſpecified 
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Militia. 
in ſuch certificate; and a like certificate ſhall alſo be tranf. 
mitted to the ſecretary of ſtate for the home depariment, 


＋ 4: | 


Provided, that in caſe ſuch militia ſhall not be called out 
to annual exerciſe, every ſuch fubaltern ſhall be entitled to 
the ſame annual allowance as if he had attended the ſame, 
and a certificate had been tranſmitted as aforeſaid. And 
upon ſuch certificates of ſuch juſtice and commanding 
officer as aforeſaid, or (when not called out to annual 
exerciſe) upon a ccrtificate of ſuch juſtice only being pro. 
duced to the receiver-general, he ſhall pay ſuch annual 
allowance as aforeſaid, to fuch ſubaltern in addition to 
his pay without any deduction as aforeſaid ; which ſhall be 
allowed in his accounts. /. 5, 6. 

And all ſuch ſubalterns ſhall at all times be liable to ſerve 
in their reſpective corps when the militia are called out upon 
actual ſervice; and if any ſuch ſubaltern ſhall not attend 
when called upon, or {hall a fecond time neglett or refuſe 
to attend at the annual exerciſe, he ſhall forfeit his claim to 
the ſaid allowance in all time to come, and ſhall alſo be con- 
ſidered as having reſigned. /. 7 

And the ſaid allowance ſhall be paid upon the produc- 
tion of ſuch certificate as aforeſaid, as ſoon after the an- 
nual exerciſe as may be, over and above the pay allowed 
for attending ſuch annual exerciſe ; but. ſhall not be paid 
whilſt in actual ſervice : nor ſhall ſuch allowance extend 
to more than 10 lieutenants in any regiment conſiſting of 
more than 10 companies; nor to more than 9 lieutenants 
in any regiment conſiſting of more than 8 and leſs than 
11 companies; nor to more than 8 lieutenants in any regi- 
ment conſiſting of more than 6 and leſs than 9 companies; 
nor to more than 5 lieutenants in any corps conſiſling of 6 
or a leſs number of companies. /. 8. - | 

Provided, that if upon diſembodying the militia, there 
ſhall be a greater number of lieutenants entitled to the ſaid 
allowance than is allowed by the above proviſo, the ſeniot 
ſhall be entitled to ſucceed firſt, and the junior ſhall ſucceed 
in rotation as vacancies may happen. /. 9. | 

No officer who is entitled to half pay ſhall be deemed 
to forfeit or quit ſuch half pay during the time he hall 
ſerve as lieutepant, enſign, adjutant, battalion clerk, pay- 
maſter, quartermaſter, or ſurgeon in the militia, but the 
ſame ſhall nevertheleſs continue; and inſtead of the oath 
directed by the act for puniſhing mutiny and deſertion, Oc. 
to be taken by ſuch officer, he ſhall take the following 
oath; 1585 
„ 1 A. B. 
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I A. B. do ſtuear, that I had not, between the 
any place or employment of profit, civil or military, under his 
majeſly, beſides my allowance of half pay as a reduced — 
in ——— late regiment of ſave and except my pay 
as lieutenant, c. | as the caſe may be] for ſerving in à regi- 
ment of militia. 

And the taking the ſaid oath ſhall, without taking any 
other oath, be ſufficient to entitle ſuch perſon to receive 
his half pay. 26 G. 3. c. 107. / 63. 

And by the pay act 27 G. 3. c. 8. /. 16. (which is in 
force to 25th March 1788.) any perſon being on half pay, 
or entitled to any allowance as having ſerved in any or ei- 
ther of the two troops of horſe guards, or regiment of 
horſe reduced, and ſerving in the militia, may receive the 
ſublitence directed to be paid to captains, lieutenants, or 
enligns ; and the ſame ſhall not be deemed a taking pay fo 
as to prevent ſuch perſon from receiving his half pay on his 
taking the aforeſaid oath before ſome juſtice. - - 

No perſon, being an officer in the militia, ſhall be Officers ex- : 
ws to ſerve the office of ſheriff. 26 G. 3. c. 107. See ef dent. 

And no officer or private man ſerving in the militia, ſhall] May go to vote 
be liable to any penalty or puniſhment for or on account of eckions. 
his ablence during the time he ſhall be going to vote at any | 
election of a member to ſerve in parliament, or returning 
from ſuch election. /. 129. 

No ſerjeant, corporal, or drummer of the militia, nor Exempted from 
any private man, ſhall, from the time of his inrollment P*ith offices. 
until his diſcharge, be compelled to ſerve as a peace officer, 
or pariſh officer. /. 130. 

Nor to perform any highway duty commonly called And highway 


flatute work. id. 3 
. 1 5 0 nd from ſerv- 
Nor to ſerve in any of his majeſty's ſea forces. id. ing in the ſea 


And every perſon having ſerved in the militia whea f2r<es. 
drawn out into actual ſervice, being a married man, may ſet —— 2 
up and exerciſe any trade in any town or place within 
Great Britain without any moleſtation by reaſon of the 
exerciſing ſuch trade; and with and under the ſame pro- 
viſions, regulations, and exceptions as any mariner or ſol- 
dier may do by 22 G. 2. c. 44+ and 24 G. 3. c. 6. And Are not remov« 
no ſuch militia man ſhall be liable to be removed out of — | 
any town or place until he ſhall become chargeable to the 
pariſh, /. 131. 1 
Moreover any perſon being a ſerjeant on the eſtabliſh- Chelſea hoſpital, 
ment of Chelſea Hoſpital, at the allowance of 12 d. a day, 
and being appointed to ſerve in the militia, may receive 
| N 3 the 
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Adjutant, fer- 
Jeants, &c. to 
ſyubje to the 
mutiny act. 


Serjeants. &c. 


Militia. 


the ſaid allowance together with his pay from ſuch militia, 
7 67. 


And any perſon who ſhall have faithfully ſerved as 3 
ſerjeant in the militia for 15 years, or as a corperal or 
drummer for 20 years, and who ſhall be diſcharged on ac. 
count of age or infirmity, ſhall, on the recommendation 
of the commanding officer of the regiment, &c. and the 
lieutenant, and two deputy lieutenants of the county or 
place to which ſuch regiment, &c. belongs, (or on the 
death or removal, or in the abſence of the lieutenant, by 
the commanding officer and three deputy lieutenants, be 
entitled to examination at the Chelſea board, and be capa- 
ble to be placed on the penſion of 5 d. per day, it the faid 
board ſhall judge him deſerving thereof. ; Xo 
Provided nevertheleſs, that no perſon appointed a ſer. 
jeant in the militia, after the paſſing of this act, ſhall be 
enntled to ſuch recompence, until he ſhall have ſerved in 
the militia, or in the army and militia for 20 years. id, 
And if any non- commiſſioned officer or private man of 
the militia ſhall be maimed or wounded. in atlual ſervice, 
he ſhall be equally entitled to the benefit of Chelſea hoſpital 


with any non-commiſſioned officer or private man belong- 
ing to his majelty's other forces. /. 10g. 


XVI. Puniſhment for diſobedience or deſertion, 
Every adjutant, ſerjeant major, ſerjeant, corporal, drum 


be major, and drummer of the militia, ſhall be ſubject to the 


acts for puniſhing mutiny and defertion, and for the better 
payment of the army and their quarters, and to the arti- 
cles of war, under the command of the colonel or com- 
manding officer, who may direct the holding of courts 
martial whenever the regiment or battalion ſhall be embo- 
died for annual exerciſe, ſor the trial of any /erjeant major, 


= = . ferjeant , corporal, drum major, or drummer of ſuch regiment 
N or battalion, for any offence committed during the time 


Serjeants and 
eorporals may 
be reduced to 
privates. 


ſuch regiment or battalion was not embodied; but ſo that 
no puniſhment ſhall extend to life or limb. / 88. 

And by 35 G. 3. c. 83. the clauſe in 26 C. 3. 
c. 107. ſ. 89. ſetting forth that any ſerjeant or corporal 
may be reduced, as therein ſpecified, is repealed ; and it i 
enacted, that any ſerjeant or corporal may, by ſentence of 
a court martial, be reduced to a private man, to ſerve as 
ſuch during any time not exceeding 15 months, in caſe the 
corps to which he belongs ſhall not be then in actual er- 
vice; but if in attual ſervice, then he ſhall ſerve as afore- 
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faid until they are diſembodied, when he ſhall be diſcharg - 
ed if not re- appointed. 35 G. 3. c. 83. / 9. 


And if any ſerjcant, corporal, or drummer ſhall deſert $erjeants, cor 
from the regiment or battalion to which he belongs, any wo — 


couſtable or other officer of the place where any perſon 
who may be reaſonably ſuſpected to be ſuch deſerter ſhall 
be tound, may cauſe him to be apprehended and taken be- 
fore a neighbouring juſtice to be examined; and if on 
coufellion, or oath of one witneſs, or knowledge of ſuch 
juſtice, he ſhall appear to be ſuch deſerter, ſuch juſlice ſhall 
commit hum to the county gaol, or houle of correction, or 
other publick priſon in or near the place where he {hall be 
apprchended, there to remain until he ſhall be-demanded 
by ſome perſon authoriſed to receive him as herein-after 


directed. 26 G. 3. c. 107. / 92. 
And ſuch juſtice ſhall tranſmit an account thereof to the Method of reco. 


clerk of the” general meetings of the county, riding, or — np 
place to which ſuch deſerter belongs; and the keeper of 
ſuch priſon (hall receive the full ſubſiſtence of ſuch de- 
ſerter for his maintenance during the time he ſhall con- 
tinue in his cuſtody, but ſhall not be entitled to any fee or 
reward on account of his impriſonment: And the clerk of 
the general meetings receiving ſuch account ſhall immedi- 
ately tranſmit a copy thereof to the colonel or command- 

"g officer of the regiment or battalion of his county or 

riding, and alſo to the adjutant or other officer command- 

ing the ſerjeants, corporals, and drummers of the regiment 

or battalion, and where there are more than one regiment 
or battalion, ſuch clerk ſhall ſend a copy to all the co- 

lonels or commanding officers, and alſo to all the adju- 

tants or ofſicers commanding ſerjeants, &c. And the co- 

lonel or commanding officer of the regiment or battalion to 

which ſuch deferter belongs, or the adjutant or officer 

commanding ſuch ſerjeants, &c. ſhall immediately on re- 

ceiving ſuch copy as aforeſaid, ſend any ſerjeant, corporal, 

or drummer, or party of ſerjeants, &c. to the place where 
lach deſerter is fo confined, and ſhall alſo ſend an order 

under his hand and ſeal, to the keeper of ſuch prifon, re- 

quiring him to deliver ſuch deſerter to the perſons therein 

named, which he is required to do: And the ſerjeant, 

corporal, or drummer, (it one only is ſent on ſuch duty,) to 

whom ſuch deſerter is ordered to be delivered, ſhall apply 

to the adjutant or ſerjeant-major of the regiment or batta- 

lion of the county, riding, or place where fuch deſerter 

ſhall be confined, who ſhall order a ſufficient party of the 

ſejeants, corporals, or drummers under bis command, to 
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Militia. 

aſſiſt in conveying ſuch deſerter, who ſhall be conveyed 
to the aſjutant or ſerjeant-major of the regiment or bat- 
talion to which he belongs, in the ſame manner as before 
direQed for conveying private militia men not joining the 
annual exerciſe ; and ſuch adjutant or ſerjeant major ſhall 
take ſuch deſerter before a juſtice of the county, riding, or 
place to which he belongs, who ſhall cauſe him to be con- 
veyed to the common gaol, houſe of correction, or 
other publick priſon of the county, riding, or place, there 
to remain until the regiment or battalion to which he 
belongs ſhall be embodied for annual exerciſe or actual 
ſervice (which ſhall firſt happen); and the colonel or 
commanding officer ſhall then iſſue an order under his 
hand and ſeal to the keeper of the priſon where ſuch de- 
ſerter ſhall be confined, requiring him to deliver ſuch de. 
ſerter to the perſon therein named, which he is required to 
do. id. 

— > a And ſuch colonel or commanding officer ſhall ſummon 
and hold a court martial for the trial of ſuch deſerter, in 
ſuch manner, and with the ſame power and authority as 
ſhall be given and directed by any act which ſhall. be then 
in force for puniſhing mutiny and deſertion, &c. and if upon 
ſuch: trial, ſuch deſerter ſhall be found guilty, he ſhall be 
puniſhed in ſuch manner as ſuch court martial ſhall think 


fit, according to the powers and proviſions of ſuch att, 
and of the articles of war; but not to extend to life or 


limb. id. 
Gaolers are re-. And all gaolers and keepers of priſons, if required by 


quired t receive 


deſerters. ſuch ſerjeants, cor porals, or drummers employed in convey- 


ing any ſuch deſerters to the regiment or battalion to which 
they belong, ſhall receive into their cuſtody and conſine 
ſuch offenders* for ſuch time as ſhall be required, not ex- 
cecding 24 hours; on pain of forfeiting 20s. id. 
— de. And all ſuch ſerieants, corporals, and drummers, while 
— — employed in executing ſuch duty as aforeſaid, ſhall be bil- 
pn leted in like manner as ſerjeants, corporals, or drummers 
N belonging to the other forces employed in apprehending 
and conveying, deſerters, are to be billeted. 74. 
— — . And the juſtice before whom any deſerter ſhall be con- 
artes. victed, ſhall iſſue his warrant to the clerk of the regiment 
or battalion to which ſuch deſerter ſhail belong, or (where 
there is no clerk) to the commanding officer, requiring 
ſuch clerk or commanding officer to pay 208. out of the 
regimental ſtock to the petſon who apprehended ſuch de. 
ſerter, which ſuch clerk or commanding olſicer is required 


to pay accordingly upon demand. / 93, 
A0 | And 


* 
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And if any perſon ſhall harbour, conceal, or aſhſt any 
deſerter, knowing him to be a deierter, he ſhall forfeit 51. 


| And if any ſerjeant, corporal, or drummer, being ap-. 


ointed to reſide where the arms ate kept as before di- 
retted, ſhall be abſent from ſuch city, town, or place, 
where ſuch arms are kept, without a regular furlough from 
his colonel, or (where there is no colonel) from the com- 
manding officer, he ſhall be liable to be apprehended as a 
deſerter. /. 91. 


XVII. Proceedings where the militia ſhall not be raiſed 
annually. 


And whereas it may happen, through negle&t or other- 
wiſe, that in ſome county or place, the militia may not 
be raiſed as aforeſaid; and it is reaſonable, that all his 
majeſty's ſubjetis ſhould contribute equally towards the 
expence of railing and ſupporting a militia for the defence 
of the kingdom; it is enatted, that in every county and 
place where no certificate ſhall have been tranſmitted to 
the clerk of the peace of the militia having been raiſed ac- 
cording to the directions of this act, he ſhall certify the 
ſame under his hand and ſeal to the juſtices at their quarter 
ſeſhons next after the 25th day of December yearly, which 
certificate ſhall be filed amongſt the records of ſuch ſeſ- 
ſions. And the ſum of 5 J. ſhall be annually paid in lieu 
ot every militia man directed to be raiſed within ſuch 
county or place. /. 116, 117. 

And the juſtices at their ſeſſions to be held next after the 
25th of December annually, ſhall rate and aſſeſs the ſaid 
ſum of 5 1. per man as aforeſaid, upon every ſuch county 
or place in like manner as the county rate. /. 117. 

Provided that no perſon reſiding or having an eſtate 
within ſuch county or place, who ſhall have ſerved as an 
officer for four years, or ſhall be then ſerving in the militia 
as an officer, ſhall be liable to pay any part of the ſaid 
rate, provided he ſhall have delivered a certificate of ſuch 
ſervice to the clerk of the peace for the county or place 
wherein he ſhall claim ſuch exemption, and alſo a liſt 
of his tenants and their places of abode, and ſhall ſign the 
ſame; which certificate and liſt ſhall in like manner be 
filed at the ſeſſions : and whenever ſuch aſſeſſment ſhall be 
ordered to be raiſed within ſuch county or place, -ſuch 
clerk of the peace ſhall certify to the high conſtables, the 
names of the perſons whole certificate ſhall haye been ſo 

' filed, 
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filed, and the names of their tenants inſerted in ſuch liſi: 
which ſhall be tranſmitted by ſuch high conſtables to the 
petty conſtables of every townſhip or place wherein the 
lands of ſuch perſon are ſituate, in order that the ſame may 
not be charged to ſuch aſſeſſment. id. | 

And where a certain number of militia men are direQed 
to be raiſed for any county, together with any city or town 
being a county of itſelf, and the militia ſhall not be raiſed 
for ach county, city, or town; the payment of the ſaid 
ſum of 51. per man ſhall be divided and apportioned be- 
tween them, in like proportion as the reſpective quotas 
paid by them to the land tax bear to each other, unleſs 
the — 9 of the number of ſuch militia men 
ſhall actually have been made in purſuance of the liſts di- 
refed to be returned as aforeſaid, in which caſe the ſame 
ſhall be borne in ſuch proportions as the reſpettive numbers 
of militia men ſo apportioned to be raiſed by ſuch county, 
and ſuch city or town, bear to each other. /. 118. 

And whereas there are ſeveral cities, towns, and places 
which do nct contribute to the county rates, and doubts 
may ariſe whether ſuch places can be legally rated, it is 
enafted, that in all ſuch places not rated to the county 
rate, ſuch proportion of the ſaid ſum of 5 l. per man ſhall 
be levied by a ſeparate aſſeſſment, in like manner as the 
poor rate, by the churchwardens and overſeers, who ſhall 
pay over the ſame to the treaſurer of the county with 
which ſuch city, town, or place, ſhall be joined. /. 119. 

And when the money which ought to have been paid by 
ſuch city, town, or place not rated to the county rate, 
ſhall not be patd to the treaſurer of the county as aforeſaid, 
before the firſt day of June yearly, the juſlices at their 
next Midſummer ſeſſions ſhall iſſue an order to the over- 
ſeers of the poor of every pariſh or place within ſuch city, 
town, or place, requiring them to certify and return to the 
next Michatimas ſeſſions, the ſeveral quotas that every 
ſuch diviſion pays to the land tax for that year; and on 
ſuch certificate and return being made, the juſtices at the 
faid Michaelmas ſeſſions ſhall, by warrant to the conſtable 
of every ſuch pariſh or diviſion, levy the ſame by diſtreſs of 
the goods and chattels of the churchwardens and overſeers 
of ſuch pariſh or diviſion, who ſhall be reimburſed the 
money ſo levied on them reſpetlively, by the ſame ways 
and means as money - expended for the relief of the poor: 


J. 121. 


And where any town lies in two counties, the money £ 


Militia. 


be paid by fuch town ſhall be paid to the treaſurer of the 
county wherein the church is ſituate, /. 120. 

And the treaſurer who ſhall receive the ſum of 51. per 
man as aforeſaid, or any part thereof, ſhall pay the ſame 
within one month to the receiver general of the land tax, 
who ſhall give a receipt for the ſame, which receipt ſhall 
be a ſufficient diſcharge for the payment; and when the 
whole ſum ſhall be © paid, ſuch payment ſhall be a full 
diſcharge and indemnification to ſuch county or place, for 
not railing the militia for the year in reſpett whereof ſuch 
payment ſhall be made. /. 122. | 

And ſuch treaſurer ſhall be allowed 1 d. in the pound 
upon the whole ſum ſo by him received and paid, which 
he may detain out of the money ſo received before pay- 
ment to the receiver general. /. 123. 

And every high conſtable, petty conſtable, church- 
warden, and overſeer, who ſhall act in the raiſing and col- 
jecting the ſaid money, ſhall reſpectively be allowed and 
paid by ſuch treaſurer 1 d. in the pound of all ſuch money, 
and ſuch treaſurer may deduct the ſame out of the money ſo 
received by him, and pay the reſpective proportions there- 
of to ſuch high conſtables and other officers aforeſaid. id. 

And ſuch clerk of the peace ſhall, within fourteen days 
after the ſeſſions holden next after 25th December yearly, 
tranſmit to the treaſury, and allo to the receiver general of 
the land tax, a copy ſigned by him of every certificate 
which ſhall have been received as aforeſaid, and where 
ſuch certificate ſhall have been omitted, he ſhall in like 
manner certify ſuch omiſſion, and that he hath certified 
the ſame to the juſtices at ſuch ſeſſions, and required them 
to proceed according to the directions of this act; and 
ſuch clerk of the peace ſhall alſo certify what proceedings 
have been had at ſuch ſeſſions, in relation to the aſſeſſing 
and raiſing the ſaid money where the militia ſhall not have 
been raiſed: and in caſe ſuch juſtices ſhall omit, neglect. 
or refuſe to proceed to raiſe the ſaid money, then ſuch 
clerk of the peace ſhall within tourteen days next after 
ſuch ſeſſions, certify to the ſolicitor of the treaſury ſuch 
omiſſion, neglect, or refuſal, and the names of the juſtices 
who ſhall be preſent at ſuch ſeſſions ; and ſuch ſolicitor 
ſhall proceed by all legal means to compel ſuch juſtices to 
pay due bbedience to this act, and cauſe the ſaid money to 
be raiſed and paid. ,. 124, 125. 

And it any clerk of the peace ſhall refuſe or wilfully ne- 
glect to receive, deliver, file, make, record, or tranſmit 

any 
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204 Militia. 
| any ſuch certificate as aforeſaid, he ſhall forfeit 1001. ang 
his office, and be rendered incapable of having, receiving, 
or holding any office of truſt, civil or military, under the 
crown. /. 126. 
Penalties on the And if any receiver general treaſurer, chief conſtable, 
receivers, trea- petty conſtable, or other officer, who ought to aſlift ; 
o ant” colleiing/the faid money, thall willolly cage 
lect of duty, or neglect, or refuſe to act and aſſiſt therein according to 
the directions of this act; every ſuch receiver general or 
treaſurer ſhall forfeit 2001. ; chief conſtable 501. ; petty 
conſtable or other officer 201. 14. 
Solicitor of tee — And ſuch ſolicitor of the treaſury ſhall proſecute all ſuch 
treaſury to pro- Juſtices, receivers general, treaſurers, and other. officers 
fecute, who ſhall negle@or refuſe to perform their duty as afore- 
ſaid ; and in default thereof he ſhall forfeit 500 l. id. 


VII. General power of enforcing the execution heredf. 


Conſſables and Beſides the particular penalties for particular offences as 

otherOtficers to above ſpecified, there are ſeveral general directions for en- 

attend. forei . 3 . 0 

orcing the execution of this att, which are as follow: 
Two deputy lieutenants within any ſubdiviſion . may 

from time to time iſſue their order or warrant under their 
hands and ſeals, requiring the attendance of any conſtable, 
tithingman, headborough, or other officer of any pariſh, 
tithing, or place, within ſuch ſubdiviſion, at ſuch time and 
place as in ſuch order or warrant ſhall be expreſſed ; and it 
any ſuch officer ſhall refuſe or neglect to appear according 
to ſuch order, or if any chief conitable or other officer of 
any hundred, rape, lath, wapentake, or other diviſion, or 
any ſuch conſtable or other officer of ſuch pariſh, tithing, 
or place, ſhall refuſe or neglect to return any ſuch liſts as 
before diretted, or to comply with ſuch orders and direc- 
tions as he ſhall from time to time receive from ſuch de- 
puty lieutenants in purſuance of this act, or ſhall in making 
ſuch return be guilty of any fraud or wilful partiality, or 
groſs neple& in his duty, ſuch deputy lieutenants are im- 
powered and required to commit ſuch offender to gaol far 
one month, or at their diſcretion may fine him not exceed» 
ing 5 J. nor leſs than 40s. /. 30. 

Power to admi. And in all caſes in the execution of this act, when any 

nifter oaths. matter or thing is diretted to be enquired of, or examin 
into, upon the oath of any witneſs before the lieutenant, 
or any deputy lieutenant, or juſtice, ſuch lieutenant, de- 
puty lieutenant, or juſtice, is authoriſed to adminiſter ſuch 
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And the proviſions of 24 G. 2. c. 44. for rendering juſ- 
tices more ſafe in the execution of their office, ſhall extend 
to all lieutenants and deputy lieutenants acting in the exę- 
cution of this or any other act relating to the militia, 
in like manner, and as fully and eſſectually as the ſame ex- 
tend to juſtices in the execution of their office, /. 127. 

All fines, penalties, and forfeitures, by this act impoſed 
exceeding 20 l. ſhall be recovered in the courts at I ęſimin- 
fer ; if not exceeding 20 l. ſhall upon proof on oath before 
one juſtice, he levied by diſtreſs, and for want of ſufficient 
diſtreſs, ſuch juſtice ſhall (in all caſes where no particular 
times of commitment is herein-before diretted) commit 
ſuch offender to the common gaol for ariy time not exceed- 
ing three months. /. 132. 

And the money ariſing from ſuch fines, penalties, and 
forfeitures, the application whereof is not otherwiſe parti- 
cularly directed, ſhall be paid to the clerk, or (where there 
is no clerk) to the commanding officer of the regiment or 
battalion, and ſhall be made part of the publick ſtock. id. 

The ſeveral towns and places in the act mentioned, and 
deemed to be ſituate within, and part of the ſeveral coun- 
ties, Tidings, and places aforeſaid, for the purpoſes of this 
act, ſhall be ſubject to the juriſdiction and authority of 
the lieutenants, deputy lieutenants, juſtices of the peace, 
and other officers of the reſpective counties, ridings, and 
places, within which ſuch towns and- places are hereby 
deemed to be ſituate. /. 108. 

No order or conviction, by virtue of this act, ſhall be 
removed by certiorari, nor execution or other proceedings 
upon ſuch order be ſuperſeded thereby. /. 133. 

If any ſuit be commenced againſt any perſon, for any 
thing. done in purſuance of this act; the action ſhall be laid 
in the proper county, within ſix months, and not aſter- 
wards ; and the defendant may plead the general iſſue, and 
if he prevails ſhall have treble coits. /. 134. 


XIX. Exceptions with reſpect to particular places. 


His majeſty's lieutenants commiſſioned for the militia of 
the city of London, ſhall continue to liſt and levy the 
trained bands and auxiliaries of the ſaid city in manner as 
heretofore. /. 110, 

It ſhall be lawful for the conſtable of the tower, or lieu- 
tenant of the tower hamlets, for the time being, from time 
to time to appoint his deputy lieutenants, and to give com- 
miſſions to a proper number of officers to train and diſci- 
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Indemnity of 
lieutenan's and 
deputy lieute- 
nants. 


General levying 


ot torteitures, 


Application 
thereof, 


Juriſdiction. 


Certiorari. 


Treble coſts. 


The city of 
London. 


The tower 
hamlets. 
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The ftannaries,' 


Militia. 
pline the militia to be raiſed within and for the ſaid diviſion, 
purſuant to the ſtatute of the 13 & 14 C. 2. and to form 
the ſame into two regiments of eight companies each, in 
fuch manner as the ſaid conſtable or lieutenant hath uſet 
to do: and alſo for defraying the neceſſary charge of tro. 
phies and other incident expences of the militia of the ſame 
diviſion, it ſhall be lawful for his majeſty's ſaid conftable 
or lieutenant, to continue to raiſe in every year the propor- 
tion of a fourth part of one month's aſſeſſment of trophy 
money, within the ſaid diviſion or hamlets, in ſuch manner 
as he hath uſed to do by the ſaid act of the 13 & 14 C. 2. 
id. . 111. 

* when fuch lieutenant ſhall he out of the kingdom, the 
deputy lieutenants of the ſaid hamlets, or the major part of 
them aſſembled at a publick meeting to be called for that 
purpoſe, may do all things relating to the ſaid militia of 
the ſaid hamlets, which might have been done by the ſaid 
lieutenant ; and no commiſhon, warrant, or appointment 
granted or made to any deputy lieutenant or other perſon 
concerning the militia of the ſaid hamlets, ſhall be void by 
the death or removal of the lieutenant. /. 112. 

And his majeſty's ſaid conſtable of the tower, or lieute- 
nant of the tower hamlets, ſhall appoint a treaſurer of the 
ſaid trophy money, for receiving and paying ſuch monies as 
{hall be levied by the ſaid act of C. 2. who ſhall yearly 


account in writing and upon oath for the ſame to the ſaid 


conſtable or lieutenant, or his deputy lieutenants, or any 


three of them; which account ſhall be certified to the 
Juſtices for the ſaid diviſion at their next ſeſſions. And the 
ſaid conſtable or lieutenant ſhall not iſſue out warrants for 
raiſing any trophy money, until the juſtices at ſuch ſeſſions 
ſhall have examined, ſtated and allowed the accounts of 
the trophy money raiſed for the preceding year, and cer- 
tify the ſame under the hands and ſeals of four ſuch juſ- 
tices; unleſs where it ſhall appear to ſuch juſtices, that by 
reaſon of the death of ſuch treaſurer or otherwiſe, ſuch ac- 
counts cannot be paſſed. f. 113. 

Nothing in this act ſhall extend to the tinners in Deen 
and Cornwall; but the lord warden of the ſtannaries for 
the time being, in purſuance of his majeſty's commiſſion in 
that behalf, and ſuch as he ſhall commiſhonate and autho- 
rize under him, ſhall uſe the like powers, and array, allels, 
arm, muſter, and exerciſe the ſaid tinners, as has been here- 
tofore uſed, and according to the ancient privileges and 
cuſtoms of the ſtannaries. /. 109. The 


Militia. 


The lord warden of the cinque ports, two ancient 


towns and their members, and in his abſonce his lieutenant 
or lieutenants, ſhall put in execution within the fame all 
the powers and authorities granted by this act, in like man- 
ner as his majeſty's lieutenants, of counties and their deputy 
lieutenants may do; and may keep up and continue the 


uſual number of ſoldiers in the {aid ports, towns, and mem- 


bers, unleſs he or they find cauſe to leſſen the ſame ; and the 
militia of the ſaid ports, towns, and members, {hall Temain 
ſeparate from the militia of the ſeveral counties within 
which the ſaid ports, towns, and members are ſituate. /. 114. 

In the counties of Suſſex and Eat Kent, the church-war- 
dens and overſeers of the poor of the ſeveral pariſhes ſhall 
execute the powers given elſewhere to the conſtables and 
other peace-ofhcers. . 115. N | 

After the number of perſons, which the /e of Fight is 
to furniſh to the militia of the county of Sox/bampton, ſhall 
have been appointed by his majeſty's lieutenant and the 
deputy lieutenants, or by the deputy lieutenants of the ſaid 
county at large; the governor of the ſaid iſland ſhall ap- 
point the officers of the militia there, as his majeſty's lieu- 
tenants of counties may do; and ſhall appoint five or more 
deputies to act with him; which deputies and officers ſhall 
be qualified and act as is preſcribed with reſpect to like of- 
ficers in Wales. And the militia of the ſaid iſland ſhall be 
raiſed in the ſame manner as the militia of the county of 
Southampton, and ſhall be deemed a part of the militia of 
the ſaid county. And after the ſame ſhall be ſo raiſed, the 
governor, lieutenant governor and deputies ſhall order and 
direct the training and exerciſing the myitia within the 
faid iſland, in the ſame manner as the lieutenants and de- 
puty lieutenants may do elſewhere. /. 106. 

All proviſions - made for the county of Northumberland 
and the militia thereof, ſhall be in force with reſpect to the 
town of Berwick upon Tweed, except only as to the parti- 
culars here expreſſed and otherwiſe provided for: amd out 
of the perſons returned in the liſts for the ſaid town a 
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The cinque 
ports. 


Counties of Suſ- 
ſex and Kent. 


Ine of Wight. 


Berwick upon 
Tweed. 


number of private militia men ſhall be choſen by lot to 


lerve for the ſaid town, in the ſame proportion with the 
private militia men appointed to ſerve for the other r eſpec- 
tive hundreds, wards, and other diviſions within the ſaid 
county of - Northumberland ; and if perſons can be found 
within the ſaid town and liberties thereof, with ſuch qua- 
lifications as are required for deputy lieutenants and of hcers 
within cities and towns Which are counties of themſelves j 
the chief magiſtrate of the ſaid town of Berwick ſhall ap; 201nt 
dye deputy heutenants, and ſuch number of officers of the 
m pitta 
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Craike- 


Maker. 
Wokingham. 


Filey. 


Thre ap wood. 


Stamford Baron. 


militia as ſhall be proportionable to the number of militia 
men which the ſaid town ſhall raiſe, as their quota towards 
the militia of the countv of Northumberland. And the fad 
militia ſhall annually join the militia of the county of Nor. 
thumberland, and be exerciſed together, and ſhall then, and 
alſo in time of actual ſervice, be deemed the militia of 
the county of Northumberland for the purpoſes aforeſaid, 


. 105. 


The inhabitants of the conſtablery of Craile, a parcel of 
the county of Durham ſurrounded by the North Riding of 
the county of York, ſhall ſerve in the militia of the {aid 
North Riding. /. 107. | 

The inhabitants of that part of the pariſh of Maler that 
lies in the county of Cormuall, ſhall ſerve in the militia of 
the ſaid county. id. 

The inhabitants of the town and pariſh of Hotingbam, 
ſhall ſerve in and be trained and exerciſed with the militia 
of the county of Berks, id. 

The inhabitants of the townſhip of Filey, ſhall ſerve in 
the militia of the Eaſt Riding of the county of York. ia. 

The inhabitants of Threapwood ſhall ſerve in the militia 


- of the county of Flint, and be trained and exerciſed with 


the militia of the pariſh of Mrotbenbury. id. 
The inhabitants of the pariſh of $7. Martin, called 
Stamford Baron, in the ſuburbs of the borough and town 


of Stamford, on the ſouth fide of the waters there, called 


Welland, ſhall ſerve in the militia of the county of Lin- 
coln. id. 


A. Form of a precept to the high conſtable for 
ordering liſts to be returned; with the petty 
conſtable's warrant thereupon. 


of. the Eaſt Ward within the ſaid 


| To H. C. gentleman, chief conſtable 
Wellmorland. 


* WE A. D. B. D. and C. D. efquires, three of his 


. majefly's deputy lieutenants, for the county aforeſaid, at 
our general meeting for that purpaſe aſſembled, do hereby require 
you ts iſſue out your warrants do the ſeveral petty conſtables 
within your ſaid ward, according to the form hereon indorſed. 
Grven under our hands and ſeals the — Any of — 
in the year 


Form 


Militia. 


Form of the ſaid warrant indorſed. 


wo =_ \ To the conſtable of - 


virtue of an order from the deputy lieutenants in and for 
the ſaid county, at their general meeting for that purpoſe af- 
ſembled, unto me directed, you are hereby required to make out 
a fair and true lift in writing of all men uſually and at this 
time dibelling within your conſtablewick, between the ages E 
eighteen and forty-frue years, diſlinguiſhing therein their ranks 
and occupations, and which of the ſaid perſons labour under any 
infirmities likely to incapacitate them from ſerving as militia 
men; and alſo which of them (if any) is an officer or private 
man ſerving in his majeſty's other forces, or a commiſſion officer 
ſerving or who has ſerved for four years in the militia, or 4 
private mau ſerving or who has ſerved in the militia by himſelf 
or ſubſtitute for three years, or until legally diſcharged, or à 
member of either of the univerſities, clergyman, licenſed teacher 
of any ſeparate congregation, conſtable, or other peace officer, ar- 
ticled clerk, appreniice, 2 or /eafaring man, or poor man 
who bas two children born in wedlock. Which lift, ſo fairly 
and truly made as aforeſuid, you are hereby required to return 
upon oath to the deputy lieutenants and juſlices of the peace for 
the ſaid county, at their meeting for that purpaſe to be held on 
the day of next enſuing the date hereof, at — 
in the ſaid county. And you are hereby further required ta affix 
a true copy of the ſaid lift, ſo to be made cut as aforeſaid, an the 
door of the church or chapel belonging to your reſpective pariſh, 
teunſbip, or place; and if ſuch place hath ng church or chapel 
belonging thereto, then on the dvur of the church or chapel of 
fome pariſh or place thereto adjoining, on ſame Sunday morning, 
which ſhall be three days at the leaſt before the faid ——— 
day of And alſo you are to affix notice in writing at 
the bottom of the ſaid lift, of the day and place of the faid meei- 
ing, and that all perſons who ſhall think themſelves aggrieved 
may then appeal, and that no appeal will be afterwards 16. 
cerved, Herein fail you net. Given under my hand, the 


— day of in the year of our Lord —— —. 
H. C. chief conſtable af 

the {aid ward, 
Vor. III. O ; B. Precept 


bs 
of® Po 


Militia. 


B. Precept to the high conſtable for iffuing his 
warrants to the petty conſtables, to give no- 
tice of the number appointed to ſerve within 
each pariſh or place, and of the time and place 
for balloting. 1 


To H. C. gentleman, chief conſtable 
Weſtmorland. of the Weſt Ward within the ſaid 
county. 


WE A. D. and B. D. eſquires, deputy lieutenants, [and 

J. P. eſquire, juftice of the peace, in caſe only one 
deputy lieutenant be 1 in and for the ſaid county, 
at our ſubdiviſion meeting aſſembled, for proportianing the 
number of private militia men to ſerve for each pariſh, tithing, 
er place, within the ſaid ward, de hereby require you to giue 
notice to the ſeveral petty conſtables within your ſaid ward, if 
the number of men appointed by us t9 ſerve for the ſeveral pu- 
riſhes, lithings, or places within ther reſpective diftrifs, ac- 
cording to the lift hereunto annexed ; and that our next ſubdi- 
viſion meeting, for cauſing the ſaid men to be choſen by los ts ſerve 
in the ſaid militia will be at in — in the ſaid 
county, on the -—— day of now next enſuing. Given 
under our hands and ſeals the day of in the 
year | | 


Form of the ſaid warrant indorſed. 


Wal Wand. N To the conflable of — 

Br virtue of an order from the deputy lieutenants and juſſicet 

of the peace for the ſaid county, at their ſubdiuiſian meeting 

for that purpoſe aſſembled, you are hereby required to give m. 

tice, to the ſeveral perſons within your conflablewick liable 1 

erve in the militia of the ſaid county, that —— men are 
appointed to ſerve for the ſaid townſhip ; 

[Or if the liſts of two or more townſhips are added toge- 
ther, then ſay, that men are at pointed to ſerve jointly 
Ver your ſaid taunſbip, and for the townſhip of in the 
faid ward | 
and that the next ſubdiviſion meeting, for cauſing the ſaid men 10 


. be choſen by lot to ſerve in the ſaid militia, will be at ——— 


day of —— 


nw 


in ii the ſaid county, on the 


Militia. 
nn next enſuing. Given under my hand the 
i the year of our Lord 


A. C. chief conſtable of 
the {aid ward. 


Note : It may be proper in this caſe (though not re- l 
quired by the att), and more eſpecially in caſe of accaftonal KA 
diſcharges, to require the petty conſtables to give notice to | | 
the ſeveral perſons within their reſpective diſſricts, liable 9 
to be balloted, that they may appear, if they think fit, and . 


ſhew cauſe why ſuch diſcharges ſhould not be made, or 120008 
ſuch balloting ſhould not be; for they may offer volun- . 
teers; or the cauſe aſſigned for ſuch diſcharge may not be 17 2 
true, and it is reaſonable they ſhould have opportunity {89.8 
to diſprove it: and conſequently, the high conſtables $408 
warrant to the petty conſtables may vary accordingly, 1 
Or particular warrants may be iſſued upon particular * 4 i 
caſions. As thus: Mi 
3 
C. Form of a notice to the townſhip to ſhew cauſe 00 
againſt a diſcharge. Þ 
To the conſtable of in the hb 
Weſtmorland. faid county. nt 
BY virtue of an order from his majeſly's deputy lieutenants 4 
ani juſtices of the peace in and for the ſaid county, at their 6 
ſubdiviſion meeling for putting the laws in execution relating 13804 
ta the militia of the ſaid county, you are hereby. required forth- 1388) 
with to give notice to all perſons within your conflablewick lia- 1 
ble to ſerve in the militia, that if any perſon or perſons can II 
ſhew juft cauſe why A. M. now ſeruing in the militia for the L 
faid conflabjewick ſhould not be diſcharged and anger man bud. 
ballated in his place, they may appear at in the ſaid 4331 
county, on the day of then and there to make 1 
their oljectiont. And you are to appear at the ſame time and 1 


Place to certify what you ſhall have done in the execution herecſ. 
Gruen under my hand the day of in the 


year 
| A. C. clerk of the ſub- 


diviſion meetings. 


O 2 * Fs So 


Militia. 
So where the militia is embodied, and a man's ſervice 
will expire before the 20th day of November next enſuing, 


the notice may he, 


* + +» +» that if any perſon can ſhew juſt cauſe 
why another man ſhould not be balloted to ſerve in the militia 


of the ſaid county in the place of A. M. whoſe time of ſervice 
zwill expire before the 20th day of November now next enſuing, 
he may appear 


D. Precept to the high conſtable, for iſſuing his 
warrant to the petty conſtables, to give notice 
to the perſons choſen by lot, to appear and 
take the oath and be inrolled; with the petty 
conſtable's warrant thereupon. 


To H. C. gentleman, chief conſtable 
Weſtmorland. of the Weſt Ward, within the (aid 


county. 


W E A. D. and B. D. eſquires, deputy lieutenants, [and 

J. P. and K. P. eſquires, two of his majeſly's juſtices 
of the peace, in and for 4 aid county, in caſe only one 
deputy lieutenant be fr, our ſubdiviſion meeting for 
that purpoſe aſſembled, ds hereby order and require you forth- 
with to iſſue out your warrants to the ſeveral petty conſtables 
within your ſaid ward, according to the form hereon indorſed, 
Given under our hands and ſeals the -—— day of 
in the year of our Lord 


Form of the ſaid warrant indorſed. 


8 } To the conſtable of 


Y virtue of an order from the deputy lieutenants [and juſ+ 
tices of the peace, as the caſe may be] in and for the 
ſaid county, at their 1 meeting for that purps/e af- 
ſembled, you are hereby directed and required to give notice 11 
A. M. an inhabitant within your conſlablewick, choſen by lit 
at the ſaid meeting to ſerve in the militia of the ſud county, 
that he do appear at the moot-hall in Appleby in the ſaid 
county, on — the — day 0 — next, then and 


there to take the oath in that behalf required by !aw, and to be 

inrolled to ſerve in the militia of the ſaid tounty as a privale 

militia man for the ſpace of five years, or «therwiſe 40 or” 
| x „ 


Militia. 


a fit perſon (to be approved by the deputy lieutenants and juſtices 

the peace that ſhall be then and there preſent to ſerve as his 
fubſlitute, who ſhall take the aid oath and be inrolled in manner 
aforeſaid. Which notice you are to give unto him, or to leave 
the = at his place of abode, at leaſt ſeven days before the 
ſaid — day of — next. And be you then there to 
certify upon oath what you ſhall have done in the premuſſes. 
Herein fail you not. Given under my hand the ——— day 
of in the year of our Lord 


H. C. chief conſtable of 
the ſaid ward. 


Form of the notice to be left at the dwelling-houſe, 
where perſonal notice cannot be given. 


William Harriſon, 


N OTICE is hereby given unto you, that you are choſen 
by lat to ſerve in the militia of this county of W. and 
that you are to appear at the mool.-hull in A. in the ſaid 
county, on — the ———— day of — — next, before the 
deputy lieutenants and juſlices of the peace for the ſaid county to 
be then and there aſſembled, to take the oath in that behalf re- 
quired, and to be inralled to ſerve in the militia of the ſaid 
county as a private militia man for the ſpace of five years, or 
otherwiſe lo provide a fit perſon to be then and there approved 
by the ſaid deputy lieutenants and juſtices, who ſhall take the 
ſaid oath, and be then and there inrolled as aforeſaid. Given 
under my hand the day of in the year of cur 
Lord 


A. C. conſtable 
of 


To prevent miſtakes, it may be beſt to have printed 
forms, and to deliver the ſame properly filled up to the 
reſpective conſtables. | 


. Form of an information and complaint againſt 
a militia man not appearing to be ſworn and 
inrolled. 


HE informabion and complaint 6 
Weſtmorland. * hr in the 2 ME 
gentleman, made upon oath before me J. P. eſquire, one of his 
' mayeſly's juſtices of the peace in and for the ſaid county, the 
—- day —.— in the year of our Lord ——— that 
O3 A. O. 
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Militia. 

A. O. late f — in the ſaid county, yeoman, not being 
one of the people called quakers, hath been duly choſen by lat 15 
ſerve as a private militia man in the militia of the ſaid 
county, and hath had due notice to appear before the deputy 
lieutenants and juſtices of the peace in and for the ſaid county, 
at their ſubdiviſuon meeting for that purpoſe aſſembled, 10 take 
the oath in that behalf required, and to be inrolled to ſerve in 
the [aid militia as a private militia man, or to provide a fit 
perſon to ſerve as his ſubſtitute: and that the ſaid A. O. hath 
neglefled io take the ſuid oath, and to ſerve in the ſaid militia, 
and hath alſo neglected to provide any fit perſon to ſerve as his 
ſubſtitute ; whereupon he the ſaid A. I. prayeth that juſlice 
may be done againſt him the ſaid A. O. for the ſaid offence. 

| A. J. 


Before me 


]. P. 


F. Summons thereupon. 


Weſtmorland. 4 To the conſtable of 


W HERE AS complaint and infarmation upon cath hath 
been made unto me J. P. eſquire, one of his majeſty's 
Juſtices of the peace in and for the ſaid county, that A. O. 
late 0 in the county aforeſaid, yeeman, (not being 
one 1 the people called quakers ), hath been duly choſen by lut 
to ſerve as a private militia man in the militia of the ſaid 
county, and hath had due notice to appear befere the depuly 
lieutenants and juſtices of the peace in and for the ſaid county, 
at their ſubdiviſion meeting for that purpoſe aſſembled, to take 
the oath in that behalf required, and to be inralled ta ſerve in 
the ſaid militia as a privale militia man, or to provide a fit 
perſon to be approved by the ſaid deputy lieutenants and juſlices 
as aforeſaid to ſerve as his ſubſlitute ; and that he the ſaid 
A. O. hath neglected | or refuſed to take the ſaid oath, and 
to ſerve in the ſaid militia, and hath alſo neglected to provide 
any fit perſon 10 ſerve as his ſubſlitute : Theſe are therefore 16 
require you forthwith to ſummon the ſaid A. O. to appear le- 
fore me at the houfe of in in the ſaid county, an —- 
the —— day of at the hour of in the afterns:n 
of the ſame day, to anſwer unte the ſaid complaint, and 1 
fhew cauſe why the penalty of ten pounds ſhould nat be levied 
upon his goods and chattels far the ſaid offence. Herem fail 
you not. Given under my hand and ſeal the day 5 
— in the year of our Lird = —. 
G, Warrant 


Militia, 


G. Warrant of diſtreſs for the penalty of 101. 


Weſtmorland. { To the conſtable of 


WW HEREAS A. O. late of ———— in the county of 
| „ yeoman, (nat being one of the people called 
guakers,) is this day duly convifled upon oath before me J. P. 
eſquire, one of his majeſtys juſtices of the peace in and for the 
ſaid county, for that he the ſuid A. O. having been duly choſen 
by lot te ſerve as' a private militia man in the militia of the 
ſaid county, and after due notice given unto him ta appear before 
the deputy lieutenants and juſtices of the peace in and for the 
ſaid county at their ſubdrvifion meeting for that purpoſe aſſem- 
bled, to take the oath in that behalf required, and to be in- 
rolled to ſerve in the ſaid militia as a private militia man, or 
to provide a fit perſon i be approved by the 2 deputy lieute- 
nants and juſtices as aforeſaid to ſerve as his ſubſtitute, hath 
neglected to take the ſaid oath, and to ſerve in the ſaid militia, 
and alſo hath neglected to provide any fit perſon to ſerve as his 
ſubſtitute ; whereby he the ſaid A. O. bath forfeited the ſum of 
ten pounds: Theſe are therefore in his ſaid majeſly's name ta 
command you to levy the ſaid ſum by diſtreſs of the goods and 
chattels of him the ſaid A. O. And if within the ſpace of 
[ four] days next after ſuch diſtreſs by you taken, the ſaid ſum, 
together with reaſonable charges of taking and keeping the ſaid 
diflreſs, ſhall not be paid, that then you do ſell the ſaid goods 
and chattels ſo by you diſtrained, and out of the money ariſing 
by ſuch ſale, that you do pay the ſaid ſum of ten pounds to the 
ſaid deputy lieutenants and juſtices as aforeſaid, or to ſuch perſon 
as they ſhall appoint to receive the ſame, for the providing of a 
ſubNitute to ſerve for him the ſaid A. O. and for the other pur- 
poſes by law directed for the application thereof; rendering the 
overplus (if any ſball be on demand unto him the ſaid A. O. 
the reaſonable charges of taking, keeping, and ſelling the ſaid 
diſtreſs being firſt deducted. And if ſufficient difireſs cannot bs 
found of the goods and chattels of him the ſaid A. O. whereon o 
levy the ſaid ſum 4 ten pounds, that then you certify the ſame 
to me, together with the return of this precept. Herein fail you 
mt. Given under my hand and ſeal, the ——— day of 
— in the year of our Lord 


O4 Conſtable's 


Militia. 


Conſtable's return of the want of diſtreſs. 
Weſtmorland. A C. conſlable of in the ſaid 


* county, maketh oath, before me J. p. 
eſpuire, one of his majeſly's juſtices of the peace for the ſaid 
county, the day 0 in the year that 
by virtue of my warrant ſo him diretled, to levy the ſum of 
by diſtreſs and ſale of the goods and chattels of A. C. 
late of aforeſaid in the county aforeſaid, he the ſaid 
conſtable hath made diligent ſearch for ſuch goods and chattels, 
and that he doth not know, nor can find, that he the faid A. O. 
bath goods and chaltels ſufficient to anſwer the ſaid difireſs. 

Before me A.C. 


J. P. 
H. Warrant of diſtreſs for quakers ſubſtitutes. 


A. D. and B. D. eſquires, two of bis 
majeſt /s deputy lieutenants for the ſaid 
county; to the high conſtable of Ken. 

Weſtmorland. “ dal ward within the ſaid county, and 
| to the petty conſtables of in 


the ſaid county, and to each and every 
of them. 


FORASMUC IH as A. Q. late f aforeſaid in 

the county aforeſaid, yeoman, being one of the people called 
quakers, hath been duly choſen by lot to ſerve in the militia of 
the ſaid county, and after due notice given unto him hath neg- 
lected to appear, and 1 take the oath in that behalf required, 
and to ferve in the ſaid militia, and hath alſo neglefled to pro- 
vide any fit perſon. to ſerve for him as his ſubſiitute ; and 
whereas we the ſaid deputy lieutenants and juſtices as aforeſaid 
have, upon as reaſonable terms as might be, namely for the ſum 
of provided and hired A. S. a fit perſon to ſerve in the 
feid militia, as the ſubſlitute of him the ſaid A. Q. We do 
therefore hereby require you to levy the ſaid ſum f by 
diſtreſs and ſale of the goods and chattels of him the ſaid A. Q. 
and to pay the ſame unto ——— for the uſe of him the ſaid 
A. S. rendering the overplus (if any ſhall be) unto him the | 
faid A. Q. after dedufting the charges of the ſaid diſtreſs and 
ale. Herein fail yeu not. Given under our hands and ſeals, 
the day of — in the year of our Lord =——. 


I, Com- 


Militta. 


I. Commitment of a quaker for want of ſufficient 
diſtreſs. 


To the conſtable of in the faid 
Weſtmorland. 4 county, and to the keeper of the com- 
mon gaol at A. in the ſaid county. 


HEREAS A. Q. late of —— in the county afore- 

ſaid, yeoman, being one of the people called quakers, was 
on the day of in the year of our Lord 17 
duly conuicted before us J. P. and D. L. eſquires, two of his 
majeſly's deputy lieutenants in and for the ſaid county, for that 
he the ſaid A. Q having been duly choſen by lot to ſerve as a 
private militia man in the militia of the ſaid county, and after 
due notice given unto him, hath neglected to appear and take 
the oath in that behalf required, and to ſerve in the ſaid militia, 
and hath alſo neglected to provide any fit perſon to ſerve for him 
as his ſub/litute : And whereas we the ſaid deputy heutenants 
have, upon as reaſonable terms as might be, namely, for the 
ſum of —— — provided and hized A. S. a fit perſon to ſerve 


in the ſaid militia as the ſubſtitute of him the . Q. And 
whereas, on the day of in the year aforeſaid, 
we did iſſue our warrant to the conſlable of to levy the 


faid ſum o by difireſs and ſale of the gods and chattels 
sf him the ſaid A. Q. And whereas it duly appears to us, as 
well on the oath of the ſaid conſtable, as otherwiſe, that he the 
ſaid conſtable hath 2 his beſt endeavours to levy the ſaid ſum 
on the goods and chattels of the ſaid A. Q. as aforeſaid, and 
that the goods and chattels of him the ſaid A. Q. are not ſuf 
fictent ts anſwer the ſaid diſtreſs : But nevertheleſs, it dath 
appear ſatisfaforily le us, that he the ſaid A. Q. is of ſuf- 
ficient ability to pay the ſum of ten pounds: Theſe are therefore 
to command you the ſaid conſlable of aforeſaid, to ap- 
prehend the body of the ſaid A. Q. and him ſafely to convey to 
the common gaol at A. aforeſaid, in the county aforeſaid, and 
there deliver him to the ſaid keeper thereof, together with this 
precept. And we do hereby command you the ſaid keeper of 
the ſaid common gael, to receive into your cuſtody, in the ſame 
common gael, the ſaid A. Q. and him there ſafely to keep. for 
the ſpace of three months, or until he ſhall have paid the ſaid 
ſum of agreed to be paid to ſuch ſubſtitute at * 


and for ſo doing this ſhall be your ſuffictent warrant. Given 
under our bands and ſeals the —— day of in the year 
9 K. Order 


218 Militia. 


k. Order to pay half the price of a volunteer ts 2 
balloted man when embodied. 


To the churchwardens and overſeers of 
Weſtmorland, the poor of the townſhip of — in 
the {.1d county. 


W HERE AS A. B. of your ſaid townſhip, weaver, 
hath "before us of his majeſly's deputy lieute. 
wants, and of his majeſly's juſtices of the peace fir the 


faid county, if only one deputy lieutenant, was preſent at 
ſuch meetin-, ] been choſen by lot to ſerde in the militia of the 
faid county, now embodied and in actual ſervice ; and hath been 
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1 ſworn and inrolled perſonally to ſerve, and hath ſerved therein 
2 1 for the ſpace of one month and upwards, and not been diſap- 
=. proved of and diſcharged by the commanding officer : | or, hath 
4 provided C. D his ſubſlitute, who hath been ſworn and in- 


1 rolled to ſerve, and hath” ſerved therein for the ſpace ef one 
= month and upwards, and nit been diſapproved of and diſcharged 
, by the commanding officer :] And it doth appear upon the oath 
of the faid A. B. that he is not poſſeſſed of an eſtate in lands, 
gocds, ar money of the clear value of 500 I. We ds berely 
order you to pay to the faid A. B. the ſum of which 
we adjudge to be half the current price paid for a volunteer 
within the ſaid county out of the rate made for volunteers within 
your ſaid townſhip, and if there be no volunteers provided by 
you in the faid townſhip, then out of a rate to be made after 
the manner of the poor rate, excepting out of the ſaid rate all 
balloted perſons who have ſerved in the militia either by them- 
ſelves or ſubſlitutes according to the directions of this or any 
former act, or are now ſerving in the ſaid militia. Given 
under our hands the day of in the year of cur 
Lord ———., 


L. Order of maintenance of the family of a bal- 
loted man when embodied. 


To the overſeers of the poor of the 
Weſtmorland. pariſh of in the ſaid county, 


and to every of them, 


W HERE AS complaint upon oath hath been made unte 
me J. P. efq. one of his majeſly's juſtices of the peace 
in and for the ſaid county by A. M. now dwelling in 25 
be al 
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ſaid pariſh, wife of B. M. a private militia man ſerving in 
the militia of the aid county in his own right as a balloted 
man, which militia are now embadied and in actual ſervice, 
and have been ordered to march, that ſhe is not able to ſup- 
port herſelf, and C. their ſon aged two years, and D. their 
daughter aged nine years; I do therefore hereby require you 
to pay unto the ſaid A.M. the ſum of weekly, for 
the ſupport of her and the ſaid children, being the uſual and 
ordinary price of days labour in huſbandry within 
the ſaid county; or forthwith ſhew cauſe ta me to the con- 
trary; which ſaid weekly ſum ſo to be paid by you as afore- 
ſaid, is to be reimburſed to you by the treaſurer of the ſaid 
county, who is hereby required lo reimburſe the ſame accor- 
dingly. Given ander my hand and ſeal the day of 
in the year of our Lord 


The courſe to be taken for maintenance of the families 
of ſubſtitutes, hired men, or volunteers, drawn out into 
actual ſervice, differeth ith nothing from that of other 
poor perſons according to the poor laws; only with this 
additional circumſtance, that if the ſubſti ute ſerves for 
any other pariſh, townſhip, or place, th n that wherein 
his family reſides, the maintenance muſt be rei uburſed 
by that pariſh, tuwnſhip, or place, for which he ſerves. 
As thus : | 


M. Order of maintenance of the family of a ſub- 
ſtitute when embodied. 


| To the overſeers of the poor of the 
Weſtmorland. townſhip of in the ſaid county, 
and to every of them. 


HE RE AS complaint up» cath hath been mad: 

unto me J. P. eſquire, one of his majeſly's juſtices of 
the peace in and for the ſaid county, by A. M. now dwelling 
in your ſaid tawnſhip, wife of B. M. a private militia man, 
ſerving in the militia of the ſaid county as a ſubſlitute for 
C. M. of your ſaid trwnſhip, which militia are now em- 
budied and in aftual ſervice, and have been ordered to march, 
that ſhe the ſaid A. M. is not able to ſupport herſelf and D. 
zer ſan aged years; I do therefore hereby require you 
to pay unto the ſaid A. M. the ſum of weekly, for 
the ſupport of her and the aid D. her ſon; or forth- 
with fhew cauſe to me to the contrary. Given under 
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Militia. 
2 hand and ſeal the —— day of ——» in the year of ur 
ord | 


If the ſubſtitute ſerves for another townſhip than that 
in which his family reſides, then, as that other townſhip 
muſt finally bear the burden, it ſeems requiſite previouſly 
to ſummon them to ſhew cauſe ; and then the order may 
run thus : 


To the overſeers of the poor of the 
Weſtmorland. townſhip of in the faid county, 
and to every of them. 


7HEREAS complaint upon oath hath been made unto 

me J. P. eſquire, one of his majeſly's juſtices of the 

peace in and for the ſaid county, by A. M. now dwelling in 
your ſaid townſhip, wife of B. M. à private militia man 
ferving in the militia of the ſaid county as a ſubſiitute for 
C. M. of the tetunſbip of in the ſaid county, which 
militia are now embodied and in actual ſervice, and have 
been ordered ts march, that ſbe the ſaid A. M. is not able 15 
ſupport herſelf and D. her fon aged years : And 
whereas the overſeers of the por of the ſaid townſhip of 
aforeſaid have been duly ſummoned by me to ſhew 
cauſe why relief ſhould not be given to the ſaid A. M. but 
have nat ſhewed to me any ſufficient cauſe ; I de therefore 
hereby require you the fatd overſeers of the poar of the tywn- 
ſhip of aforeſaid, tz pay unto the ſaid A. M. the 
fum of weekly, for the ſupport of her and the ſaid 
D. her ſon, until yu fhall be otherwiſe ordered to forbear 
the ſaid allowance : which ſaid weekly ſum is to be rein- 
Burſed to you by the ſaid overſeers of the poor of the 
townſhip of afarefatd; who are hereby required 
fa reimburſe the ſame accordingly. Given under my 
hand and ſeal the day of „ in the year of our 
Lord . 


Where the ſubſtitute ſerves for a pariſh in another 
county, the order may be varied accordingly ; as thus, 


| To the overſeers of the poor of the 
Weſtmorland. townſhip of in the ſaid county, 
| and to every of them. 


V7 HEREAS camplaint upon eath hath been made unto 
me J. P. efquire, one of his majeſly's juſtices of the 
peace in aud for the faid county, by A. M. naw dwelling in 

your 


Militta. 

gour ſaid townſhip wife of B. M. @ private militia man 
erving in the militia of the county of Lancaſter as a ſub- 
flitute for C. M. of the townſhip of — in the ſaid 
county of Lancaſter, which militia are now embodied and 
in actual ſervice, and have been ordered 1 march, that ſbe 
the ſaid A. M. is nat able to ſupport and maintain herſelf 8 
and whereas the averſeers of the poor of the ſaid townſhip 4 
——— have been duly ſummoned by me to ſbetu cauſe why 
relief ſhauld not be given to the ſaid A.M. but have not 
ſhewed to me any ſufficient cauſe ; 1 dv therefore hereby re- 
quire you the ſaid cverſeers of the paor of the townſhip of 
afareſaid, to pay unte the ſaid A.M. the ſum of 
F weekly for her ſupport and maintenance, until you 
ſhall be otherwiſe ordered 4% forbear the ſaid allowance; 
which ſaid weekly ſum is to be reimburſed to you by the trea- 
ſurer of the ſaid county of Weſtmorland, on your producing 
to him my certificate of this order; which ſaid treaſurer ir 
required to tranſmit the ſaid certificate, and an account of all 
monies ſo repaid by him from time to time, quarterly, to the 
treaſurer of the ſaid county of Lancaſter z which ſaid 
treaſurer of the ſaid county of Lancaſter ſhall forthwith 
retmburſe the ſame to the ſaid treaſurer of the ſaid county 7 
Weſtmorland, and apply to the juſtices of the peace at 1 
next general or quarter ſeſſiens for the ſaid county of Lan- 
caſter, for their allawance of the ſaid accuunt, and for their 
order ta the overſeers of the poor of the townſhip 0 
aforeſaid, to make good the fame to him the ſaid treaſurer of 
the faid county of Lancaſter out of their poor rates. Given 
under my hand and ſea} the day of in the 
year of our Lord 


N, Form of the juſtice's certificate. 


P. eſquire, one of his majeſly's juſ.- 
Weſtmorland. [ 1. A. peace A and 4A 2 
county, do hereby certify, that this preſent day ] have exe- 
culed an order upon the averſeers of the poor of the townſhip 
of ——— in the ſaid county, to pay weekly the ſum 75 
— for the maintenance of A.M. now dwelling in the 
ſaid townſhip, wife of B. M. a private militia man in 
atlual ſervice in the militia of the county of Lancaſter, as 
ſubſtitute for C. M. of the tewnſhip of in the ſaid 
county of Lancaiter. Given under my hand and ſeal the 
mf in the year of eur Lerd ———, 
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Toll ſor grind- 
ing. 


Tenants may be 
bound to grind 
at the lord's 


Viller changing 
corn, 


Y an ancient ordinance, Haw. fat. V. 1. 5. 181. 
The toll of a mill ſhall be taken according to the 
cuſtom of the land, and according to the ſtrength of the 
water-courſe, either to the twentieth or four and twentieth 
corn. 

And yet in ſome places the millers do claim and take 
the ſixteenth part; and where the cuſtom hath been ſo 
uſed time out of mind, perhaps it may be good and war- 
rantable. Dalt. c. 112. 

And Mr. Dalton ſays, the miller ought to take but one 
quart for grinding of one buſhel o hard corn, | ut if he 
fetch and carry back the griſt to the owner, he may take 
two quarts of hard corn; and this hard corn is iatended 
of wheat, rye, meſlin {which is wheat and rye mixed), 
And for malt, the miller {hall take but half fo much toll 
as he taketh for hard corn, that is, one pint in the buſhe], 
for that malt 1s. more eaſily ground than wheat or rye: 
But if the miller do fetch to his mill, and carry back the 
malt to the owner's houſe, then the miller alſo ſhall have 
double toll. id. 

But by Holt Ch. J. the toll of a mill muſt be regulated 
by cuſtom ; and if the miller takes more than the cuſtom 
warrants, it is extortion : But if it is a new mill, there 
the miller is not reſtrained to any certain toll; but the 
perſons who will bave their corn ground there, muſt com- 
ply with the miller's demands ; and whatſoever he takes, 
it is not extortion, becauſe it is the voluntary agreement of 
the parties. L. Raym. 149. 

In ſome places, the tenants are bound to have their 
corn ground at the lord's mill. As in the caſe of Hix and 
Gardener, H. 11 J. In an action on the caſe for erett- 
ing a mill, the lord declared upon a cuſtom for all the in- 
habitants to grind at his mill, and that the defendant had 
built a mill there contrary to the cuſtom, and this was ad- 
judged a good cuſtom : And ſuit to a mill may be by rea- 
ſon of tenure or lervice, and alſo by cuſtom, and ſo may 
well bind ſtrangers. 2 Bul/t. 195. : 

And a new erected houſe within the precincts is within 
the cuſtom of multure: And none may grind elſewhere, 
but in caſe of exceſſive toll, or that the priſt cannot be 
ground in convenient time. Hardr. 177. 

T. 16 G. 2 K. and Word. The defendant being a 
miller, was inditted for changing corn delivered to hum to 


3 be 


Mill. 223 


be ground, and giving bad corn inſtead of it. It was 
moved to quaſh it, becauſe only a private cheat, and not 
of a publick nature. But it was anſwered, that being a 
cheat in the way of trade, it concerned the publick, and 
therefore: was indictable. And the court was unanimous 
not to quaſh it, 1 Sefſ. Caf. 217. 

Although every larceny implies a treſpaſs, and a ſelo- — tabing corn THEM 
nious /aking of the thing ſtolen ; yet it hath been reſolved, © 2 it, * 1 
that even thoſe who have the poſſeſſion of goods by the 
delivery of the party, as a miller who hath corn delivered 
io him to grind, may be guilty of telony by taking away any 
part thereof with an intent to ſteal it. 1 Haw 90. | 7 

Millers are not to be common buyers of any corn, to ſel] MNers not to in 
the ſame again, either in corn or meal; but ought only to 2 
ſerve for the grinding of corn that {hall be brouglit to their 
mills. Dalt. c. 122. 

By 36 G. 3. c. 85. after 1ſt 7uy 1796, every miller, or — 
other perſon keeping a mill for grinding of corn, ſhall have kept in milla. 
in ſuch mill a true balance, with proper we:ghis according 

to the ſtandard of the exchequer ; and any perion appointed 

by 35 G. 3. c. 102. (a) to examine weights and balances, 

may examine the fame, and ſhall proceed therein as 1s by 

that act directed; and every ſuch miller or other perſon in 

default thereof, ſhall forfeit not exceeding 20s. And every 

ſuch miller or other perſon, in whole mill ſhall be found 

any weight not according to ſuch ſtandard, or any falſe or 

unequal balance, or who ſhall obſtrutt any ſuch perſon in 

examining the ſame, ſhall forteit the like penalties, as per- 

ſons committing the like offences againſt the ſaid act of 35 

(7. 3. c. 102. %. 1. 

And every perſon who ſhall bring any corn to be ground, wilters to weigh 
may require the miller or perſon acting for him, or keeping corn required, 
the mill, to weigh jn his preſence ſuch corn, and after it 
ſhall be ground, to weigh the produce thereof ; and on re- 
ſuſal ſuch perſon ſhall forfeit not exceeding 408. /. 2. 

And every miller or other perſon keeping ſuch mill, (hall, Milters to deli- 1 
after grinding any corn, deliver to the perſon who brought OS 1 
the fame, if he require it, the whole produce of ſuch corn when ground, if | 
in weight, allowing for the waſte in grinding, and by taking uke. 
toll where toll is herein-atter allowed to be taken; and if 
ſuch corn ſhall be dreſſed into flour, then the whole produce 
in weight, allowing for the waſte in grinding and dreſſin 
and by taking toll as aforeſaid ; and if ſuch corn ſhall then 
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(a) See this act 4th vol. tit. Meights aud M:aſures. 
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Where toll is 
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Exceptions. 
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up 


Private mills. 


Recovery and 
application of 


penal ties. 


appear to weigh leſs than the full weight, after allowing fo; 
y 4 gies det aforeſaid, ſuch — for every he 
of corn ſo deficient in weight, forfeit not exceeding 13. 
and alſo treble the value of ſuch deficiency. 

And where toll is herein after allowed to be taken, ſuch 
toll ſhall be deducted before the corn ſhall be put into the 
mill. / 4. 

i) miller, or other perſon keeping a mill, ſhall de. 
mand or take any part of the corn brought to be ground, 
o: the produce thereof when ground, by way of toll, but 
in lieu thereof (hall be entitled to payment in money; and 
if he ſhall demand or take any part of ſuch corn, or the pro. 
duce thereof when ground, by way of toll for payment, he 
ſhall forfeit not exceeding 5l. Provided, that whete the 
perſon bringing ſuch corn to be ground ſhall not have mo. 
ney to pay for the grinding the ſame, ſuch miller, or other 
perſon, with the conſent of the perſon ſo bringing the ſame, 
may take ſuch part of the produce of ſuch corn, as will be 
equal to the money price expreſſed in the table herein-after 
required. Provided alſo, that nothing herein ſhall extend to 
the mills called S2kem:lls, or ſuch other ancient mills where 
the right and obligation of the poſſeſſors thereof to grind 
corn for particular perſons or within particular diſtricts, and 
to take a fixed and certain toll for grinding, are eſtabliſhed 
by ancient cuſtom, and the law of the land; but ſuch 
mills ſhall continue to take toll in the ſame quantity and 
manner as they have been accuſtomed to do. /. 5. 

And every miller or other perſon who ſhall grind for hire 
or toll, ſhall put up in ſome conſpicuous place in his mill, 
and renew when neceſſary in fair and legible characters, a 
table of the prices in money, or of the amount of toll or 
multure, for which the ſeveral operations of his mill are ta 
be performed reſpectively; on pain of forfeiting 208. for 
every ſuch offence. /. 6. 

Provided, that nothing herein ſhall extend to any mill 
kept for private uſe only. / 7. 

All penalties and l hereby impoſed, may be re- 
covered before one juſtice where the offence is committed; 
who, upon conviction, A.) on confeſſion, or oath of one 
witneſs, may levy the ſame by diſtreſs, half to the informer 
and half to the poor, returning the overplus (if any) after 
dedutting the coſts of ſuch conviction, diſtreſs, and fale, to 
the offender ; and for want of ſufficient diſtreſs, ſuch of- 
fender ſhall be committed to the common gaol or houſe of 
correction for any time not exceeding one month, unleſs 


ſuch penalty and coſts ſhall be ſooner paid, /. 8. 
F 8 f / Provided, 


Mill. 


by the judgment of ſuch juſtice, he may, upon giving ſe- 
curity to the amount of ſuch penalty, together with ſuch 
coſts as ſhall be awarded, in caſe ſuch judgment be affirmed, 
appeal to the next ſeſſions, who may hear and finally deter- 
mine the ſame; and in caſe ſuch judgment be affirmed, the 
ſeſſions may award ſuch perſon to pay ſuch coſts ag to them 
ſhall ſeem meet. id. 


225 
Provided, that if any perſon ſhall think himſelf aggrieved Appeal, 


And no ſuch judgment or conviftion ſhall be removed by Certiorart, 


certiorari into any other court whatſoever, id. 


Provided, that every information ſhall be laid within ten Limitation of 
days after the offence has been committed, otherwiſe the informatior *% 


ſame ſhall be of no eſſect. /. 9. 
And the conviction may be in the following form, 


A. Weſtmorland, B E it remembered, that on the . ConviQtion, 


to wit. day in the year —— A... O. was 
upon the complaint of A. I. canvicted before of the juſ- 
tices of the peace for in purſuance of an att paſſed in 


the thirty-ſixth year of the reign of his majeſty king George the 
third, for | or as the caſe may be]. Given under 
and ſeal the day and year above. written, 


Which conviction ſhall be certified to the next ſeſſions, 
there to be filed amongſt the records. /. 10. 

And by 9 G. 3. c. 29. If any perſon or perſons unlaw- 
fully, riotouſly, and tumultuouſly aſſembled, to the diſ- 
turbance of the publick peace, ſhall unlawfully and with 
force, demoliſh or pull down, or begin to demoliſh or pull 
down, any wind ſaw mill, or other wind mill, or any 
water mill, or other mill, or any of the works thereto be- 
longing ; every ſuch perſon, ſhall be guilty of felony with- 
out benefit of clergy. And if any perſon ſhall wilfully or 
maliciouſly burn or ſet fire to any ſuch mill; he ſhall! in 
like manner be guilty of felony without benefit of clergy, 
Proſecution to be commenced within eighteen months after 
the offence committed. 


— * — ah — — —__ 8 — 


Mines deſtroying. 


BY the 10 G. 2. c. 32. If any perſon ſhall wilfully and 
maliciouſly ſet on fire any mine, pit, or delph of coal 
or cannel coal; he ſhall be guilty of felony without benefit 
of clergy. | 
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Conveying wa- 
ter to mines. 


Demoiiſhing en- 
gines, &c. 


Proſecution to 
be in eighteen 
months, 


Mines deftroytng. 


And by the 13 G. 2. c. 2t. If any perſon ſhall divert 
or convey any water into any coal work, with deſign to 
deſtroy or damage the ſame; he fhall pay to the party prieved 
treble damages, with coſts. 

And by the 9 C. 3. c. 29. If any perfon ſhall wilſully 
or malicioufly ſet fire to, burn, demoliſh, pull down or 
otherwiſe deſtroy or damage any fire engine or other engine 
eretted for draining water from collieries or coal mines, 
or for drawing coals out of the ſame; or for drainin 
water from any mine of lead, tin, copper, or other mi. 
neral; or any bridge, waggon way, or trunk, erefled 
for conveying coals from any colliery or coal mine, or 
ſaith for depoſiting the ſame; or any bridge or waggon 
way eretled for conveying lead, tin, copper, or other mi- 
neral from any ſuch mine; or ſhall cauſe or procure the 
ſame to be done; he ſhall be guilty of felony, and tranſ- 
ported for ſeven years. 

Provided, that no perſon ſhall be proſecuted on this aQ, 
unleſs the proſecution be commenced in 18 months alta 
the offence committed. 


Miſadventure. See Homicide. 


Mildemeanor. 
"Ss word in its uſual acceptation is applied to all 


thoſe crimes and offences for which the law has not 
provided a particular name; and. they may be puniſhed 
according to the degrees of the offence, by fine, or impri- 
ſonment, or both. Barl. 


Miſnomer. See Indittment. 
Miſpriſion of felony. See Felony 
Miſpriſion of treaſon. See Treafon. 
Mittimus, See Commitment. 


Month. 


\ \ 7 HERE the word month is uſed in any ſtatute, witit- 


out the addition of calendar or other words to = 
e - 


Noos 


that the legiſlature intended calendar month, it is un 


& -- 


Month. 


ſtood to mean a lunar month. Lawn & an. v. Hooper & 
an, E. 35 G. 3. Durnf. & Haft. 6 V. 224. 


Murder. See Homicide- 


* 


* * 


Mute. 


1 RE a perſon ſtanding mute upon an 
arraignment of felony (that is, without 1 
any thing at all, or without putting himſelf upon God an 
the country) was liable to a ſtrange and cruel kind of 
puniſhment ; the judgment in which caſe was, that the 
man or woman ſhould be remanded to the priſon, and laid 
there in ſome-low and dark room, where they ſhould lie 
naked on the bare earth, without any litter, ruſhes, or 
other cloathing, and without any garment about them, 
but ſomething to cover their privy parts; and that they 
ſhould lie upon their backs, their heads uncovered, and 
their feet, and one arm to be drawn to one quarter of the 
room with a cord, and the other arm to another quarter, 
and in the ſame manner to be done with their legs; and 
there ſhould be laid upon their bodies iron and ſtone, ſo 
much as they might bear and more; and the next day fol- 


| lowing to have three morſels of barley bread without any 


drink, and the ſecond day to drink thrice of the water next 
to the houſe of the priſon (except running water) without 
any bread ; and this to be their diet until they were dead. 
So as, upon the matter, they ſhould die three manner of 
ways, by weight, by famine, and by cold. And the rea- 
{on of this terrible judgment was, becauſe they refuſed to 
ſand to the common law of the land. 2 Ju. 178, 179. 

And this ſome perſons endured, for the ſake of their 
children or other kindred ; becauſe in ſuch caſe they for- 
teited their goods only, and not their lands; for lands could 
not be forfeited but by attainder. 

But now, by the 12 G. 3. c. 20. If any perſon, being 
erraigned on any indiftment or appeal for felony, or on any in- 
dictment for piracy, ſhall upon ſuch arraignment fland mute, 
or will not anſwer direfly to the felony or piracy, he ſhall be 
convicted of the offence, and the court ſhall thereupon award 
Juagment end execution, in the ſame manner as if he had been 


cenvicſed by verditt ov confeſſion and ſuch fudgment ſhall have 
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Stamp duty on 
nc us papers. 


Duty on pam 
phlets. 


Exceptions. 


Penalty, 


Time limited 
for ſtamping 
pamphlets. 


Mute. 


all the ſame conſequences, as a convittion by verdict or confef. 


on. 
And the ſame law is, with reſpect to an arraignment for 


treaſon or petit larceny; for before this act, perſons ſtanding 
mute in either of theſe caſes, were to have the like Judg- 


ment as if they had confeſſed the indictment. 2 Inſt, 177. 
2 Haw. 329. 


Naval ſtores. See Stozes. 
Navigable rivers. See Rivers and Navigation, 
Nets. See Game. 


Nelbs papers. 


B* 11 G. c. 8. For every journal, mercury, or other 
publick news papers, ſhall be;paid a ſtamp duty of 10, 
a ſheet, and 3d. for every half ſheet. And by 30 G. 2. 
c. 19. for every news paper whether on a half ſheet or lels 
or more, and not exceeding one ſheet, 2d more: and {d, 
more by the 16 G. 3. c. 34. and 4d. more by 29 C. 3. 
6. 50. % | 

21 by 34 G. 3. c. 72. Single demy paper in ſheets may 
be ſtamped inſtead of ſtamping every half ſheet of double 


_ demy paper, on payment of 2d. per ſheet duty. /. 1. 


Aud for every pamphlet contained in half a ſheet of pa- 

rd. Larger than half a ſheet, and not exceeding a 
whole ſheet, for every printed copy thereof, 1d. Above 
one ſheet, and not exceeding ſix ſheets in octavo, or a lefler 
page not exceeding 12 ſheets in quarto or 20 ſheets in folio, 
for every ſheet which ſhall be contained in one printed copy 
thereof, 2s. 10 Ann. c. 19. /. 101. 

Provided that nothing herein ſhall charge any aft of per- 
hament, proclamation, order of council, torm of prayer, or 
other att of ſlate, printed votes, ſchool books, books of de- 
votion, daily accounts of imports and exports, nor weekly 
bills of mortality. 6 102. 

And if any perſon ſhall write, print, or expoſe to (ale 
any ſuch pamphlet or news paper (the ſaid pamphlet ex- 
ceeding one ſheet only excepted) before the paper ſhall be 
ſtamped; he ſhall forfeit 101. with full coſts. /. 105. 

And a printed copy of every pamphlet containing more 


than one ſheet, ſhall (within the bills of mortality) in {ix 
avs 


Nelbs papers. 229 


days after printing be brought to the head office, and the 
title, number of ſheets, and duty ſhall be entred in a book, 
and the duty thereupon paid to the receiver general, who, 
ſhall give a receipt for the ſame on ſuch printed 77 or 
che lame ſhall be ſtamped to denote the payment: With- 
out the bills, it hall be brought in fourteen days to ſome 

head collector of the ſtamp duties, who ſhall enter the title, 

number of ſheets, and duty; which duty ſhall be thereupon 

paid to the collector, who ſhall give a receipt. for the ſame 

on ſuch printed copy. /. 111. 

And if any ſuch pamphlet containing more than one penany. 
ſheet ſhall be printed or publiſhed, and the duty not paid, | 
andgitle regiſtered, and one copy ſtamped where required 
ſo to be, within the time above limited; the author, printer, 
and publiſher, and all other perſons concerned, {hall loſe 
all property therein, and in every copy thereof, and {hall 
alſo forfeit 201. with full coſts. /. 112. 

And no perſon ſhall expoſe to ſale any ſuch pamphlet, g. ming _ 
without the name and place of abode of ſome known per- phlets, 
ſon, by or for whom it was printed or publiſhed, written or 
printed thereon; on pain of 201, /. 113. 

And pamphlets unſold ſhall be cancelled by the commiſ- Pamphlets or 
fioners, and the like number of other ſheets ſtamped gratis gag“ papers un- 
ſhall be changed for them, / 114. l 

And inſtead of making allowances on the cancelling of 
news papers remaining unſold, as now uſed; there ſhall be 
an abatement made to every perſon who ſhall pay at one 
time for news paper ſtamps 101. or upwards, after the rate 
of 41. in the 1001, 29 G. 3. c. 50. /. 7, 8. 

And no hawker of news papers, or other perſon, ſhall Letting out 
let out any news paper for hire, to any perſon, or to differ. news papers for 
ent perſons, or from houſe to houſe; on pain of forfeiting _ 

51. to be recovered and applied as other penalties relating 
to the ſtamp duties. id. /. . 

And two juſtices may hear and determine offences in power of the 
relation to, pamphlets or news papers; and mitigate the, juſtices, 
penalty, ſo as they do not reduce it lower than one fourth, 
part, over and above the coſts: and where goods of the of- 
lender cannot be found, may commit him to. priſon till paid. 

10 4. c. 19. / 120. 

And by the 16 G. 2. c. 26. If any perſon ſhall ſell, or going pam. 
expole to ſale, any news paper, or any book, pamphlet, or phlets or news 
paper, deemed to be a news paper, unſtamped ; any juſtice — 
of the peace may commit him (being convicted before him ; 
by confeſſion or,oath of one witneſs) to the houſe of cor- 
rethon for any time not exceeding three months: And any 
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Perſons exacting 


B. ackmail. 


Duty on adyer- 
tiſements. 


News papers. 


perſon may apprehend and carry him before ſuch juſtice ; 
and on producing a certificate of ſuch conviction, under the 
hand of ſuch juſtice, ſhall have a reward of 208. to be paid 
by the receiver general of the ſtamp duties. /; 5. 

And for every advertiſement in the gazette, or other 
printed paper, publiſhed weekly or oftner, ſhall be paid 1s, 
by the 10 Ann. c. 19. and 18. more by the 30 G. 2. c. 19, 
and 6d. more by the 20 G. 3. c. 28. and 6d. more by 29 
G. 3. c. 50. f. 1. i 

And for every advertiſement contained in or publiſhed 
with any paper or pamphlet, yearly, monthly, or at any in- 
terval of time exceeding one week, 28. by 30 G. 2. c. 19: 
And 6d. more by the 20 G. 3. c. 28. and 6d. more by 
29 G. 3. c. 50. /. 1. | 

But nothing herein ſhall extend to any ſingle advertiſe. 
ment printed by itſelf. | 


Night Walkers. See Eves droppers. 
Noblemen. See Peers. 
Non compos. See Cunaticks. 
Non conformiſts. See Diſſenters. 


Nozthern boꝛders. 


Y the 43 El. c. 13. Foraſmuch as many perſons 

dwelling in Cumberland, Northumberland, Weſimor- 
land, and Dureſine, have been taken by force and kept un- 
til ranſomed; and whereas by reaſon of incurſjons, burn- 
ings, and robberies, ſeveral inhabitants there have been 
forced to pay a certain rate of money, corn, cattle, or other 
conſideration, commonly called by the name of Blackmat!, 
to divers men of name, friended and allied with divers in 
thoſe parts, who are known to be great robbers and ſpoil 
takers in' the ſaid counties, to the end thereby to be by 
them freed, protetted, and kept in ſafety; by reaſon 
whereof many are impoveriſhed, and rapine much in- 
creaſed: It is therefore enacted, that whoſoever ſhall with- 
out good authority take or detain any ſuch perſons againſt 
their wills to ranſom them, or make a prey or ſpoil of their 
perſons or goods, upon deadly feud, or otherwiſe ; or ſhall 
be aiding therein; or whoſoever ſhall take, receive, or 
carry away any money, corn, cattle, or other gonſideration, 


commonly 
1 
N 


Nozthern boꝛders. 


commonly called Blackmail, for ſuch protection; or ſhall 
burn any ſtack of corn; he ſhall, on convittion at the aſſizes 
or ſeſſions, be guilty of felony without benefit of clergy. 


J. 1, 2. 

Foraſmuch as, c.] At the time when this act was 
made, and for ſome time after, the peace of the borders 
was maintained by commiſſioners appointed by the two 
crowns reſpectively, who agreed upon certain articles to 
be oblerved by both ſides; appointed guards and watches 
at certain fords and other places; kept courts ; redreſſed 
grievances; puniſhed offenders; and had power of life 
and death by way of legal trial in the manner of oyer and 
terminer. And this act was not made in abolition of ſuch 
power, but in aid thereof, and for the puniſhment of cer- 
tain offenders unto whom the commiſſion of the lords war- 
dens of the marches did not extend ; which offenders, al- 
though not employed in the protection of the country by 
virtue of the inſtitution of the wardenſhip of the marches, 
yet Jemanded contribution of the inhabitants under pretence 
of preſerving them from rapine and depredation by reaſon 
of the friendſhip and alliance which they had with the ſpoil 
takers and robbers in thoſe parts. 


' Blackmail ]) Maile in French is a ſmall piece of money; Blackmail, 
and in the 9 H. 5. filver half-pence here were termed What. 


mailes. In a large acceptation, the word maile ſignifies a 
rent in general, paid either in money, corn, cattle, or other 
goods, as geeſe maile, cow maile, and the like; and in Scot- 
land, maile is ſtill the common word for rent. J#hite maile, 
white rents, (vulgarly called quit rents,) were rents paid 
in ſilver, and thereby diſtinguiſhed from work day rents, 
cummin rents, corn rents, and the like. Black maile, or 
black rents, ſeem properly to have been rents paid in cattle 
otherwiſe called neat gelt, or neat geld, from the Daniſh 
gelt, geld, geldum, a payment of tribute) ; but more largely 
taken, it ſeemeth to have been uſed to ſignify all rents not 
paid in filver, in contradiſtinQion to the redditus alli, blanch 
farms, or white rents. 


Deadly feu] Feud in the German ſignifies enmity, or Deadiy ſeud. 


war; as in hike manner the word foe ſignifies any enemy. 
Feud, in Scotland, is a combination of kindred to revenge 
injuries or affronts done or offered to any of their blood. 
Deadly feud is a profeſſion of irreconcileable hatred, till a 
perſon is revenged even by the death of his adverſary. 
And, by the ſaid ſtatute, perſons outlawed in any of the 
{aid counties for any ſuch murder, robberies, burglaries, or 
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other felonies, ſhall in two months be certified in writin 
by the clerk of the peace to all the ſheriffs of all the ſaid 
counties; and the ſaid ſheriffs ſhall proclaim them in Car. 
lifle, Penrith, Cockermouth, Appleby, Kendal, Neweafile, 
orpeth, Alnewick, Hexham, Dureſme, Darlington, Biſhop 
Awckland, Barnard caſile, and Berwick, and once a month 
in every their county courts, till they ſurrender ; and the 
mayors {hall proclaim them in every fair, and every fix 
weeks in the market; and perſons relieving or conferring 
with them, ſhall, on the like conviction, be impriſoned for 
fix months, and bound to the good behaviour for a year, 
3, 43 57 6. 
/ The juſtices of Northumberland and Cumberland may 
make order in ſeſſions, for charging the reſpective counties, 
for ſecuring the ſame againſt the moſs troopers (that is, 
thieves and robbers, who after having comnntted offences 
in the borders, do eſcape through the waſtes and moſſes); 
ſo as Northumterland be not charged above 5001. nor Cum- 
herland above 2001. a year. And they may appoint a com- 
mander, with 30 men in Northumberland, and 12 men in 
Cumberland, to ſearch tor, purſue, and apprehend offenders, 
13 & 14 C. 2. c. 22. 

And the perſons fo employed ſhall be choſen in ſeſſions 
yearly, or every two years at the fartlz:it, 29 & 30 C. 2. 
Co 2, 

And the ſeſſions ſhall take ſecurity of the perſons by 
them employed for preſervation of the borders, to anſwer 
the damages ſuſtained by their neglect or default, and to 
pay the ſame in four months after proof made thoreof in 
ſeſſions by oath of one witneſs; ſo as the goods ſtolen be 
entred in one of the books to be kept ſor tliat purpoſe, in 
forty-eight hours after they be ſtolen or gone; and books 
{hall be kept for that end in every market town in the ſaid 
counties, and in ſuch other places, and by ſuch perſons as 
the ſeſñons ſhall appoint. 29 & 30 C. 2. c. 2. 

And by the 18 C. 2. c. 3. Great and notorious thieves 
and ſpoil-takers, in the fad counties of Northumberland and 
Cumberland, ſhall ſuffer death as felons without benefit of 
clergy ; or may be tranſported by order of the judges of 
aſſize, during life. 

By the 13 G. 3. c. 31, If any perſon againſt whom a 
warrant ſhall be iſſued by any juſtice in England, for any 
offence againſt the laws of England, ſhall eſcape or go into 
Scotland; the ſheriff, or ſteward depute, or ſubſtitute, or 
any juſlice of the aounty or place where ſuch perſon ſhall 
be, may indorſe his name on the ſaid warrant : which 

warranty 


Ul 


Noꝛthern bowders. 


warrant, ſo indorſed, ſhall be a ſufficient authority to the 

rſon bringing ſuch warrant, and to all perſons to whom 
it was originally directed, and alſo to all ſheriffs officers, 
ſtewards officers, conſtables, and other peace officers where 
ſach warrant ſhall be ſo indorſed, to execute the ſame in 
the county or place where it is ſo indorſed, by apprehend- 
ing the perſon againſt whom ſuch warrant is granted, and 
to convey him into the county or place in England (bein 
adjacent to Scotland) in which the offence was committed, 
before a juſtice of ſuch county or place, to be there dealt 
with according to law: Or, in caſe the offence was com- 
mitted in the county not next adjacent to Scotland, then to 
convey him into any county of England adjacent to Scot- 
land, before a juſtice there; who ſhall proceed, with re- 
gard to ſuch perſon, by indorſing the warrant, as by the 
24 G. 2. c. 55. in like manner as if the perſon had been 
apprehended in the ſaid county. /. 1. 

And if any perſon, againſt whom a warrant ſhall be 
iſſued by the lord juſtice general, lord juſtice clerk, or any 
of the lords commiſſioners of juſticiary, or by any ſheriff 
or ſteward depute, or ſubſtitute, or jullice of the peace of 
Scotland, tor any offence againſt the laivs of Scotland, ſhall 
eſcape or go into England, any juſtice of the county or 
place where ſuch perſon ſhall be, may indorſe his name 
on the ſaid warrant: Which warrant, fo indorſed, ſhall 
be a ſufficient authority to the perſon bringing ſuch war- 
rant, and to all perſons to whom it was originally direQed, 
and alſo to all conſtables or other peace officers where ſuch 
warrant ſhall be ſo indorſed, to execute the ſame in the 
county or place where it is ſo indorſed, by apprehending 
the perſon againſt whom ſuch warrant is granted, and to 
convey him into the county or place in Scotland (being 
adjacent to England) where the offence was committed, 
betore the ſheriff or ſteward depute, or ſubſtitute, or a 
juſtice of ſuch county or place, to be there dealt with ac- 
cording to law : Or, in caſe the offence was committed in 
a county not next adjacent to England, then to convey him 
into any county of Scotland adjacent to England, before 
the ſheriff, or ſteward depute, or ſubſtitute, or a juſtice 
there ; who ſhall proceed, with regard to ſuch perſon, ac- 
cording to the rules and practice of the law of Scotland, in 
like manner as if he had been apprehended in the ſaid 
county. /. 2, ; . 

And the expence of removing priſoners as aforeſaid ſhall 
be repaid to the perſon defraying the ſame, by the trea- 
iurer of the county in England, or by the ſheriff, or ſlew- 
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ard depute, or ſubſtitute, of the county in Scotland, in which 
the offence was committed ; the amount of ſuch expence 
being previouſly aſcertained upon oath before two juſtices 
of ſuch county, and allowed and ſigned by them. /. z. 
Offenders re- And if any perſon, having felomouſly taken money, cat- 
— ther tle, goods, or other eſſects, in either part of the united 
| 5 a ſhall afterwards have the ſame or any part there- 
of in his poſſeſhon in the other part of the united kingdom; 
it ſhall be lawful to indict, try, and puniſh him for theft or 
larceny in that part of the united kingdom where he ſhall 
ſo have ſuch money, cattle, goods, or other effefts in his 
poſſeſſion, as if the ſame had been ſtolen there. 1 & 
— And if any perſon, in either part of the united kingdom, 
Ne * ſhall knowingly receive or have any money, cattle, goods, 
or other effects, ſtolen, or otherwiſe feloniouſly taken in 
the other part of the united kingdom; he ſhall be liable to 
be indicted, tried, and puniſhed for the ſame, in that part 
of the united kingdom where he ſhall ſo receive or have 
the ſame, as if they had been originally ſtolen there. 


.S. 
Nuſance. 


J. What it is. 
Il. How it may be removed, 
II. How puniſhed. 


I. Mat it is. 


Common nu- Common nuſance ſeems to be, an offence againſt 
lance, the publick, either by doing a thing which tends to 
the annoyance of all the king's fubjeds, or by neglecting 


to do a thing which the common good requires, 1 Haw. 
197. 
; © RENT to the prejudice of particular perſons, are 
not pumſhable by a publick proſecution as common nu- 
ſances, but are left to be redreſſed by the private actions ol 
the parties aggrieved by them. id. ; 
Difference be- Where note a diverſity between a private and a publick 
tween a priva e nuſance: If it is a private nuſance, he ſhall have his action 
38 5 upon his caſe, and recover his damages; but if it 15 4 
| publick nuſance, he ſhall not have an action upon his cale, 
and this the law hath provided for avoiding of multiplicity 


of ſuits, for if any one might have an action, all * 
mig * 


Nuſance, 

might have the like ; but the law for this common nuſance 
hath provided an apt remedy, by preſentment or indiftment 
at the ſuit of the king, in the behalf of all his ſubjects ; 
unleſs any man hath a particular damage, as if he and his 
horſe fall into a ditch made croſs a highway, whereby he 
received hurt and loſs, there for his ſpecial damage which 
is not common to others, he ſhall have an action upon 
his caſe. 1 In. 56. 

And from hence it clearly follows, that no indictment 
for a nuſance can be good, which lays it to the damage 
of private perſons only: as where it accuſes a man of ſur- 
charging ſuch a common; or of incloſing ſuch a piece of 
ground, wherein the inhabitants of ſuch a town have a 
right of common, to the nuſance of all the inhabitants of 
fuch a town ; or of diſturbing a watercourſe running to 
ſuch a mill, to the damage of ſuch a perſon and his te- 
nants, without ſaying of all the liege ſubjefts of the king. 
1 Haw. 197. 

Yet it hath been ſaid, that an indictment of a common 
ſcald is good, although it conclude to the common nuſance 
of divers, inſlead of all, the king's ſubjetts ; perhaps for 
this reaſon (fays Mr. Hawkins), becaule a common ſcold 
cannot but be a common nuſance. 1 Haw. 198. 

And if the law be ſo in this caſe, why ſhould not an 
indictment ſetting forth a nuſance to a way, and expreſsly 
and unexceptionably ſhewing it to be a highway, be good, 
notwithſtanding it conclude to the nuſance of divers, with- 
out ſaying all, the king's ſubjects? And perhaps the au- 
thorities which ſeem to contradict this opinion, might go 
upon this reaſon, that in the body of the indictment, it did 
not appear with ſufficient certainty, whether the way, 
wherein the nuſance was alledged, were a highway, or only 
a private way; and therefore that it ſhall be intended from 
the concluſion of the indid ment, that it was a private 
way. 1d. 

There is no doubt but that common bawdy houſes are in- 
dictable as common nuſances : and it hath been ſaid, that 
all common /ages for rope dancers, and allo all common 
gaming houſes, are nuſances in the eye of the law, not only 
becaule they are great temptations to idleneſs, but alſo he- 
cauſe they are apt to draw great numbers of diſorderly 

erſons. id. 

Alſo it hath been holden, that a common playhouſe may 
be a nuſance, if it draw together ſuch a number of coaches 
oe people, as prove generaily inconyenient to the places 
achacent. id. | 
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Stopping a proſ- 
pet, 


Or lights. 


Frefting a gate. 


Brewhouſe, 
elaſ>-nouſe, 
dog y, or tal- 
Jow chandkr's 
ſhop. 


faking offen- 
bvr 1:1quors. 


Making great 
noiſes in the 
night. 


Nuance, 


Stopping a pr:/þc& is not a common nuſance. 3 Salk, 

Erefting a ſhed fo near a man's houſe, that it ſtops up 
his lights, is not a nuſance for which an action will lie; 
unleſs the houſe is an ancient houſe, and the lights ancient 
lights. 2 Salk. 459. 

So if two men be owners of two parcels of land adjoin- 
ing, and one of them doth build an houſe upon his land, 
and makes windows and lights looking into the other's 
land, and this houſe and the hghts have continued by the 
ſpace ot 30 or 40 years; yet the other may, upon his 
own land and foil, lawfully erett an houſe or other thing, 
againſt the faid lights and windows, and the other can 
have no action; for it was his folly to build his houſe fo 
near to the other's land. But if the former hath continucd 
for time immemorial, it is otherwiſe. Cro. Eliz. 118. 

A gate eretted in a highway, where none had been be- 
fore, is a common nuſance. 1 Haw. 199. 

It hath been holden, that it is no common nuſance to 
make candles in a town, becauſe the needſulneſs of them 
{hall diſpenſe with the noiſomeneſs of the ſmell ; but the 
reaſonableneſs of this opinion ſeems juſtly to be queſtion- 
able, becauſe whatever neceility there may be that candles 


be made, it cannot be pretended to be neceſſary to make. 


them in a town: and ſurely the trade of a brewer is as 
neceſſary as that of a chandler; and yet it ſeems to be 
agreed, that a brewhonſe erected in ſuch an inconvenient 
place, wherein the buſineſs cannot be carried on without 
greatly incommoding the neighbourhood, may be indicted 
as a common nuſance: And to in like caſe may a g!/ajs- 
Leue, or a ſtuine yard. id. 
wo perſons were indicted for making great quantities 
of naiſeme, effenſroe, and flinking liguars, called acid ſpirit 
of ſalphur, oil of vitriol, and oil of aqua forts; whereby 
the air was impregnated with noiſome and offenſive ſmells : 
And it was held by the court to be a nuſance. The 
word noiſame comes in the place of the Latin necivus ; and 
means not only diſagreeable, but hurtful. And lord 
Mansfield ſaid; it is not neceſſary, to conſtitute the of- 
tence, that the ſmell ſhould be unwholeſome ; it is enough, 
iF it renders the enjoyment of life and property uncomfart- 
able. Burrow. Mansfield. 333. Rex v. I bite and I ard. 
E. 30 G. 2. : 

A perſon was indicted for making great noiſes in the 


niglu with a ſpeaking trumpet, to the diſturbance of the 
neighbour» 


Nuſance. 


. neighbourhood; and it was held by the court to be a nu- 
ſance. T. 12 G. K. and Smith. Str. 704. 

But it hath been reſolved, that neither an old, nor a 
new dove cote is a common nuſance; but perhaps if a tenant 
hath erected one without licence of the lord of the manor, 
the lord may have an aftion on his caſe againſt him. 
i Haw. 198. , 

A monſter ſhewn for money is a miſdemeanor. 2 Cha. 
Ca. 110. T. 34 C. 2. Harring and Malrond. It was a 
monſtrous child, that died, and was embalmed to be kept 
for ſhew : but was ordered by the lord chancellor to be 
buried. Fn 

If a man has a dog that kills ſheep, that is not a publick 
nuſance, but the owner of the dog (knowing thereof) is 
liable to an action; but if he is ignorant of ſuch quality, 
he ſhall not be puniſhed for this killing : And in an attion 


upon the caſe for ſuch killing, the plaintiff ſhall be re- 


quired to prove in evidence that the dog had uſed to kill 
ſheep. Dyer. 25. Hel. 171. | 

It a man has an unruly horſe in his ſtable, and leaves 
open the ſtable door, whereby the horſe gets forth and 
doth miſchief, an action lies againſt the maſter. 1 Vent. 295. 

In the caſe of Buxendin and Sharp, E. 8 . The plain- 
tiff declared, that the defendaht kept a Bull, that uſed to 
run at men, but did not fay that the defendant knew of 
this quality; it was adjudged, that an action did not lie, 
unleſs it did appear that the maſter knew of this quality. 
2 Salt. 662. 

There is a difference between beaſts that are feræ na- 
ture, as lions and tygers, which a man -muſt always keep 
up at his peril ; and beaſts that are manuſuete nature, and 
break through the tameneſs of their nature, ſuch as oxen 
and horſes. In the latter caſe, an aQion lies, if the owner 
has had notice of the quality of the beaſt ; but in the for- 
= caſe, an action lies without ſuch notice. Ld. Raym. 
1583. ; 

But after ſuch wild beaſts have eſcaped from their keeper, 
ſo as to regain their natural liberty, in ſuch caſe, he that 
kept them before ſhall not anſwer for the damage they 
ſhall commit after he hath loſt them, and they have re- 
ſumed their wild nature. 1 Ventr. 295, 

A maſtiff, going in the ſtreet unmuzzled, from the ſe- 
rocity of his nature being dangerous and cauſe of terror 
to his majeſty's ſubjefts, leemeth to be a common nuſance, 
aud conſequently the owner may be indicted for ſuffering 


bim to go at large. 
, I. Heu 
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Any perſon way 
removt a nu- 
fance. 


Puniſhment by 
cucking tod. 


Nulante. 


IT. How jt may be removed. 


It ſeemeth to be certain, that any one may pull down 
or otherwiſe deſtroy a common nuſance, as a new ate, or 
even a new houſe etected in a highway, or the like : for 
if one whoſe eſtate is or may be prejudiced by a private 
nuſance actually  eretted, as a houſe hanging over his 
ground, or ſtopping his lights, may juſtify the entring into 
another's ground and puliing down and deſtroying tuch a 
nuſance, whether it were erected before or fince Fe came 
to the eſtate, it cannot but follow & fartiari, that any one 
may lawfully deſtroy a common nuſance : And as the law is 
now holden, it ſeems that in a plea, juſtilying the removal 
of the nuſance, a man need not ſhew that he did as little 
damage as might be. 1 Haw. 199. 

But although he may remove the nuſance, yet he can- 
not remove the materials, or convert them to his own uſe. 
Datt. c. 50. 

But fo much of the thing only as cauſes the nuſance 
ought to be removed: As if a houſe be built too high, 
only ſo much ot it as is too high ſhould be pulled down, 
9 C. 53. Gcab. 221. | 

And in the caſe of a giz/s-houſe, the judgment was to 
abate the nuſance ; but not by pulling the houſe down, 
but only to prevent its being again uſed as fuch. Cz, 
Ent. 92. 


IIl. Ila puniſhed. 


It is ſaid that a common ſcold 1s puniſhable (after con- 
vittion, upon indifiment) by being placed in a certain 
engine of correction called the trebucket or cucking ſtool. 
1 Hato. 200. 

Note, cuct or guct in the Saxen tongue (according to 
lord Cote) ſigniſieth to ſcold or brawl ; taken from the 
bird crck:ww or guckhaw: and ing in that language ſigni- 
fieth water; becauſe a ſcolding woman was for her puniſh- 
ment ſouſed in the water. 3 Int. 219. The common 
people in the northern parts of England, amongſt whom 
the greateſt remains of the ancient Saxen are to be found, 
pronounce it ducking ſtoz/ ; which perhaps may have 
ſprung from the Belgict or Teutonick ducken, to dive unc er 
water; from whence alſo probably we denominate our 
duck the water fowl: or rather, it is more agreeable to 
the analogy and progreſſion of languages, to alert, = 


9 


Nuſance. 


the ſubſtantive duck is the original, and the verb made 
from thence ; as much as to ſay that to duck is to do as 
that fowl does. 

And ſhe may be convicted, without ſetting forth the 
particulars in the indictment. 2 Haw. 227. 

Nevertheleſs, the offence muſt be ſet forth with conve- 
nient certainty 3; and the indictment muſt conclude not 
only againft the peace, but to the common nuſance of divers 
of his majeſly's liege ſubjefts. And in the caſe of K. and 

argaret Cooper, H. 19. G. 2. She was convicted on an 
indictment, for being a common and turbulent brawler, and 
ſewer of diſcord among ft her quiet and honeſt neighbours, ſo 
that ſhe hath flirred, moved, and incited divers ſirifes, con- 
traverfies, quarrels, and diſputes, among i his majeſiys liege 
people, againſt the peace, &c. It was moved in arreſt of 
judgment, that the charge was too general, and did not 
amount to being either a barrator or common ſcold, which 
are the only inſtances m which a general charge will 
be ſufficient. It was likewiſe objected, that if the words 
did amount to a deſcription of a ſcold, yet it ſhould be 
laid to be to the common nuſance ot her neighbours, for 
every degree of ſcolding is not indittable. And the court 
was of opinion, that the judgment ought to be arreſted on 
both exceptions; for none of the words here uſed are the 
technical words; and it muſt be laid to be to the common 
nuſance. Sir. 1246 *, 

There is no doubt, but that whoever is convicted of 
nuſance, may be fined and impriſoned ; and it is faid, that 
one convicted of a nuſance done to the king's highway, 
may be commanded by the judgment to remove the nu- 
ſance at his own coſts: and it ſeems to be reaſonable, 
that thoſe who are convicted of any other common nuſance, 
_ alſo have the like judgment. 1 Haw. 200. Str. 
880, 

And the defendant ſhall not be allowed to make any ob- 
jections againſt the indictment, until he hath pleaded to it. 
Dalt. c. 66. 
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* It ſeemeth to ſavour not much of gallantry that our an- 
ceſtors ſuppoſed none but women could be guilty of this offence ; 
for the technical words denoting the ſame, whilſt the proceed- 
ings were in Latin, were all of the feminine gender; as rixatrix, 
calumniatrix, communis pugnatrix, communis pacis perturbatrix, and 


the like, 
And 
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N uſance. 
And the court never admits a pou convicted of a nu. 
ſance to a ſmall fine, until proof is made of the nuſance 
being removed. id. 
A maſter is indictable for a nuſance done by his ſervant, 
- Ld. Raym. 264. | 
All common nuſances are. indiftable not only at the ſef. 
ſions, but alſo in the torn and leet. 2 Haw. 67. 
An act of general pardon only diſcharges the fine, but 
not the abatement of the nuſance. 2 Salk. 458. 
There are many offences by particular ſtatutes declared 
to be common nuſances, which are treated of under their 
reſpective ticles. 


General indictment for a nuſance. 


Weſtmorland. T HE jurors for our lord the king upon 
their oath preſent, that A. O. late of 

— in the county of ———— yeoman, on the day 
of in the year of the reign of — and 
on divers other days and times, as well before as afterward;, 
with force and arms at in the ſuid county, [here ſet 
forth the nuſance;] and the. ſame (nuſance) ſ as aforeſaid 
done doth yet continue and ſuffer to remain; to the common 
nuſance of all the lieges and ſubjefts of our ſaid lord the bing, 
to the evil example of all others in the the caſe offending, and 
againſt the peace of our ſaid lord the king, his crown and 
dignity. 
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Oaths. 

x I. Of caths in general. 

x II. The common forms of oaths. 
| II. S$uakers oaths. 

IV. Oaths of infidels, 


I. Of oaths in general. 


Oath, O is a corruption of the Saxon word coth. 3 Inſt, 
AI. 7 ; 
Corporal eath, It is called a corporal oath, becauſe the perſon lays his 
hand upon ſome part of the ſcriptures when be takes it. 


Oath taken on If the oath be taken on the common prayer book, 


the common a ' it 1 d 
— — — 4 Which hath the epiſtles and goſpels, it is good _— 
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perjury upon the ſtatute may be. aſſigned upon this oath. 
2 Kb. 314. 

The * So help me God, in the common form of an 
oath, perhaps may have been firſt uſed in the very ancient 
manner of trial by battel in this kingdom, or at leaſt. are 
delivered with a peculiar emphaſis in that folemnity ; 
wherein the appellee lays his right hand on the book, and 
with his leſt hand takes the appellant by right, and {wears 
to this effect, Hear. this, thou who calleft thyſelf John by the 
name of baptiſm, whom I hold by the hand, that falſely upsn me 


thou haft lied z and for this thou lieft, that E who call myſelf 


Thomas by the name of baptiſm, did not felomouſly murder thy 
father W. by. name. Co help me God ;—(and then he 
kiſſes the book, and ſays) and this I will defend againſt thee 
by my body, as this court ſhall award, And ſo the appellent 
is ſworn in like manner. 

[Where we may obſerve alſo the genuine foundation, as 
it ſeemeth, bf the word lie being eſteemed. ſtill. fo great an 
affront above all others, as whenever it is pronounced, to 
cauſe an immediate affray and bloodſhed. }] 

There hath been much doubt, how far juſtices of the 
peace have power to adminiſter an oath., 'The ſtatute of 
the 15 G. 3. c. 39. hath in one inſtance afcertained and 
declared their power; by which it is enatted as follows: 
Whereas it is frequently neceſſary for juſtices of the peace ta ad- 
miniſter oaths, where penalties are to be levied, or diſlreſſes 
ts be made, in purſuance of acts of parliament, which they have 
no power to adminiſter, unleſs turhorized fs to do by juch atts 
reſpectiuely; it is therefore enatled, that in all caſes, where 
any penalty 7s directed to be levied; or diſtreſs ts be made, by 
any act of parliament naw in ferce, or hereafter to be made, it 
ſhall be lawful for any juſtice ar juſtices, afling under the au- 
thority of ſuch acts reſpectively, ts adminiſter an oath or oaths for 
the purpoſe of levying ſuch penalties or making /uch di ſtreſſes. 

But except in the particular inſtances here ſpecified, the 
matter remains as doubtful as it was before, or perhaps 
more doubtful, as it may induce an inquiry into other 
branches of the office of a juſtice of the peace, which-pol- 
ſibly may be liable to the ſame objection. 

And there ſeems to be ſome ambiguity upon the ſace of 
the act itſelf. For there are three different forms of ex- 
_ in acts of parliament giving power to juſtices to 

evy penalties and make diſtteſſes: One is, where an act 
ſays generally, that ſuch an offence ſhall be heard and de- 
termined by one or more juſtices, without expreſſing the 
particular mode of couvitiion : The ſecond is, where an 
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So help me Cod. 


Power rf admi- 
riſlering an 
cath. 
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act ſays, that the convicton ſhall be upon the oath of one 
br more witneſs or witneſſes: And the third is, where the 
aft goes further and fays—— which cath ſuch juflice is hereby 
empowered to adminiſler. | 

If it is the laſt of theſe only that the act refers to, it is 
certain there are numberleſs inſtances where convictions 
are required by acts of parliament to be made on the oaths 
of witneſſes, which acts give no expreſs power to the juſ- 
tices to adminiſter ſuch oaths ; and if upon the ſaid acts no 
oath, before this remedial act, could be adminiſtered, they 
muſt neceſſarily be underſtood as having been hitherto nu- 

tory, and the convittions thereupon merely void. The 

amous game aft of the 5 Ann. c. 14. and many other 
game acts conſequent thereupon, require the convic. 
tion to be upon oath, but do not expreſsly authorize the 
juſtices to adminiſter the ſaid oath. So allo, many penal. 
ties relating to the poor; to the woollen, linen, fuſtian, 
cotton, leather, iron, and other manufactures; to the 
wages of ſervants, labourers, aud artificers; and even in 
the late dog act, where the penalties are very large; and 
on a yet later act, 13 G. 3. c. 64. relating to the filk ma- 
nufacture, where ſome of the penalties are not leſs than 
5ol. are directed to be recovered by the oaths of witnelles, 
and yet the juſtices are not impowered by any of the atls 
reſpettively to adminiſter the ſaid oaths. 

But be this as it may, it is evident that this remedial aft 
doth not extend to any caſe where an oath is not mentioned 
in the act, but where only a general power is given to the 
juſtices to take cognizance and it may be argued, that it 
where an oath is neceſſary, yet the juſtices cannot proceed, 
unleſs authoriſed by the ſeveral acts reſpectively to adm 
niſter ſuch oath, it follows a fortiori, that where no oath is 
mentioned, there no oath can be by them adminiſtered. 
And this is the caſe of all the ancient ſtatutes, fo far down 
as the latter end of the reign of queen Elizabeth. For 
they only expreſs in general, that the juſtices ſhall have 
power to hear and determine {hail jnguire of ſuch and 
ſuch offences ſhall inguire, hear, and determine, by ther 
diſcretions {hall cenvict offenders by witneſs, cmfeſſien, 
er otherwiſe, The ſtatute of the 43 Kl. c. 7. againſt hedge 
breaking and robbing of orchards, is the firſt {latute that 
ſpecially requires the conviction to be upon oath : And in 
many ſubſequent Natures, it is only expreſſed that the con- 
viction {hall be before the juſtices, without any mention of 

an oath at all, 
Beſides, 
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Beſides, thete are many other acts to be done by juſtices 
of the peace, which have no relation to levying of penal- 
ties or making diſtreſſes: And it may be argued from ana- 
logy, that if they have not power to adminiſter an oath in 
one caſe, they have not power to adminiſter it in another 
under the like circumſtances. As for inſtance : Some- 
times the penalty, after conviction, is not pecuniary, to be 
levied by diſtreſs; but corporal, by commitment to the 
houſe of correction. or otherwiſe z and yet the acts, au- 
thorizing and directing the proceedings, run in the very 
ſame ſtyle and form of words, only this act of the 15 G. 3. 
c. 39. heals the defect in one caſe, but leaves the matter 
open as to the reſt, and unleſs the circumſtances can be diſ- 
tinguiſhed, may aſſect the office of a juſtice of the peace in 
a moſt eſſential and vital part; for to convict, and in con- 
ſequence thereof to inipriſon an offender, without oath, 
or (which is the fame thing) by virtue of an oath which 
the juſtice hath no power to adminiſter, argues a very 
feeble and imperfect juriſdiction, and ſuch as no one, 
without being well adviſed, would readily chule to exer- 
ciſe, 
Indeed, very few of the oaths adminiſtered by juſtices of 
the peace have the aforeſaid ſanction of a ſpecial authority 
— by the ſeveral acts to ſupport them. No att of par- 
iament gives a ſpecial power to adminiſter the oath of 
office to a paper in the exciſe, a commiſſioner of ſewers, 
or a ſheritl's bailiff; to a ſoldier inliſted in his majeſty's 
forces; to an out-penſioner of Chelſea hoſpital, in order 
to receive his penſion; to a pauper wanting relief; to a 
perſon apprehended as a rogue and . ; to a land- 
lord on the tenant's conveying away his goods clandeſ- 
tinely; to a perſon robbed, in order to bring his attion 
againſt the hundred: All theſe, and many other ſuch like, 
are directed to be adminiſtered by the reſpective acts of 
parliament, which acts nevertheleſs have no clauſe au- 
thoriſing the juſlices to adminiſter the ſaid oaths. ' Nay, 
further than this, in matters of daily praQtice, fo far from 
an additional clauſe authorizing the admyniſtering of an 
oath, there is no act of parliament now exiſting that re- 
quires the juſtices to take any examination upon oath 
either on the removal of a pauper to his ſettlement, or 
the filiation of a baſtard child before the two next juitices. 
So that the oaths, which upon thoſe occaſions are admi- 
niſtered, are only of congruity, as ſuppoſed incident to, 
and neceſſarily annexed to the office of a juſtice of the 
peace; and jt they cannot be ſupported upon that founda- 
Q 2 tion, 
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tion, it is eaſy to conjecture what muſt be the conſe- 
quence. 

It may be worth while, in a few words, to conſider, 
what hath been advanced by learned men upon this ſub- 
jet. It hath been urged, that the very act of parliament, 
which gives power to the juſlices to hear and determine, 
and the commiſhon of the peace conſequent thereupon, 
do, without more, give to the juſtices every thing neceſ- 
ſary for the execution of that power; according to that 
ſaying of Lord Cate upon another occaſion, that when 
the law granteth any thing, that alſo is granted, without 
which the thing itſelf cannot be. And ſo it ſeems to have 
been underſtood for upwards of two hundred years; for 
from the firſt inſtitution of the office, to the latter end of 
the reign, of queen Elizabeth (as I obſerved before), the 
ſpecial mode of conviction by oath is never mentioned. 
But then it 1s to be remarked, that during all that period, 
the juſlices were conſidered as acting in their ſeſſions, by a 
Jury, in like manner and form of proceeding, as in other 
the king's courts of record. And it was not until ſmaller 
matters, ſuch as hedge breaking, ſervants wages, fre- 
quenting alehouſes, and ſuch like, were brought under 
the juriſdiction of juſtices of the peace, that the admini- 
ſtring of an oath became ſpecially directed. Thele leſſer 
matters were thought too trifling to bring the country - 
together about them; and therefore it was ordained, that 
they ſhall be heard and determined by one or more jul- 
tices out of ſeſſions, and without a jury. And hereby a 
new kind of judicature being eſtabliſhed, it became nece!- 
ſary to limit and define the particular mode of proceeding ; 
as that the juſtice ſhould have power to convitt by confe/- 
ſion of the party, by view of the juſtice, or by examination «f 
witneſſes, which examination at that time, no doubt, was 
underſtood to be upon oath, for they knew of no other 
judicial examination. But for the greater / preciſion, and 
to prevent any ſhadow of ambiguity, very many ſtatutes 
giving this ſummary juriſdiction in particular caſes, where 
an oath is required, have this additional clauſe—which cath 
ſuch juffice is hereby empowered to adminiſter. Nevertheleſs, 
there are ſo many ſtatutes of the like kind which do not 
obſerve this dillinttion, and others which never mention any 
oath at all, that it ſcemeth difficult upon theſe premiſſes to 
form any general concluſion. What ha hi been princi- 
pally intended ſeems to have been, to ſpecify that the con- 
viction in fuch caſes ſhail be in a ſummary manner without 
the help ol a jury, and conſequently that the jultice in 2 
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relpect is conllituted in the place both of judge and jury, 
and as ſuch muſt proceed after the courſe of the common 
law, when not directed otherwiſe by ſpecial words in the 
act of parliament. 

On the other hand, the authority of Ld. Cole is al- 
ledged in this matter againſt ſuch general power ; who, in 
treating of the oath of office to be taken, in purſuance of 
the ſtatute of the 13 Ed. 1. ff. 1. c. 47. by the conſer- 
vators of the Humber, Ouſe, Trent, and other rivers, in 
relation to the taking of ſalmon, ſays, a new oath cannot 
be impoſed upon any judge, commiſſioner, or any other 
ſubject, without authority of parliament, as here it was; 
but the giving of every oath muſt be warranted by act 
of parliament,” or by the common law time out of mind. 
2 Inſt. 479.—But this doth not contradict the former poſi- 
tion, but rather confirms it, admitting the common law as 
a rule for the giving of oaths. 

The act of parliament of the 1 & 2 P. & N. c. 13. 
impowering the juſtices out of ſeſſions io take bail of per- 
ſons arreſled for felony, preſcribes that the juſtices ſhall 
take the examination of the priſoner, and the information f 
them that bring him, but doth not expreſs that the informa- 
tion ſhall be upon oath. Upon which, Mr. Lambard ob- 
ſerves as follows: Becauſe (ſays he) ſome juſtices do uſe 
to take this information of the bringers upon their oaths, 
and ſome others do receive it without any oath at all, let 
us fee what is wont to be faid on either ſide, that every 
man may the better underſtand what way to incline and 
follow. They which take this information without any 
oath ſay, that if the makers of this ſtatute had meant that 
an oath ſhould be taken, then would they have expreſſed 
ſo much; even as tbe flatutes for bankrupts, 34 H. 8. c. 4 
and 13 El. c. 7. the ſtatute of accountants, 5 K. 2. c. 13. 
the ſtatute of labourers, 2 H. 5. c. 4. and the ſlatute of 
chuſing knights of the parhament, 8 H. 6. c. 7. have 
done before: In all which, and ſome other ſtatutes, exa- 
mination upon oath is given by expreſs and plain words. 
But they on the contrary fide do ſtrongly defend their ex- 
acting an oath, by the example of the juſtices of the higher 
courts; and do alledge, that whereas the ſtatute of the 
5 H. 4. c. 48. did ordain, without any mention of an 
oath, that in action of debt upon the arrearages of an ac- 
count, the juſtices ſhould have power to examine the at- 
tornies and others, the juſtices of the bench do uſg in that 
cale to mipiſter an oath ro the perſons examined. The 
uke, they ſay, is daily done and practiſed in all the exa- 
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minations of ſummoners, viewers, ſheriffs, clerks, and 
other ofhcers, that do happen in the higher courts at . 
minſter; and Mr. Brooke (tit. Examination, 32.) is of 
opinion, that every examination is to be handled upon 
oath. And therefore belike {ſay they) the ſtature of 2 
Ed. 6. c. 13. giving power to the ordinary to examine a 
man for his perſonal tithe, excepteth an oath, as though 
otherwiſe he might have required it of him. Beſides all 
this, they add tor reaſon, that it theſe informers be exa. 
mined on oath, then, although it ſhould happen them to 
die before the priſoner hath his trial, yet may their inform. 
ation be given in evidence, as a matter of good credit; 
whereas otherwiſe, it would be of little or no weight at 
all, and thereby offenders ſhould the more eaſily eſcape. 
And, he adds, to this latter opinion, I myſelf am ready 
to ſubſcribe ; as well becauſe I have heard ſome judges of 
aſſize deliver their minds accordingly ; as alſo for that 1 
have found by experience, that, without ſuch an oath, 
many informers will fpeak coldly againſt a felon before the 
face of the judge, having perhaps firſt made their bargain 
with the offender or his triends, before that the judge did 
hear of the cauſe. Lamb. 213. 

Mr. Daltan, upon the ſame ſubject, ſays, the perſon 
accuſed mall not be examined upon oath, for by the com- 
mon law no man 1s obliged to accuſe himſelf. But it 
ſeemeth convenient (he ſays), in caſes of felony eſpeci- 
ally, that the information of the bringer and others, which 
the juſtices do take againſt the whe) wy be upon oath ; 
otherwiſe, upon the trial of the priſoner, ſuch information 
taken by the juſlice fall not be read or delivered to the 
Jury, nor given in evidence againſt the priſoner upon his 
trial. And ſo was the direction of the Ld C. J. Cale at 
Cambridge fummer aſſizes, upon the trial of a felon ; for, 
ſaid he, in caſe of a treſpaſs, although it be only to the va- 
lue of twopence, no evidence ſhall be given to ihe jury but 
upon oath, much leſs where the life of a man is in que!- 
tion. Dalit. Old Ed. c. 111. 

And Ld. Hale, ipeaking of the ſame ſtatute, is expreſs, 
that the information of the proſecutor or witneſſes ought to 
be upon oath, although the ſtatute doth not mention 2 
oath ; which information upon oath, being ſworn on the 
trial to bo truly taken by the juſtice or his clerk, may be 
given in evidence againſt the priſoner, if the witneſſes be 
dead or not able to travel. 1 H. H. 586. 

Finally, Mr. Dalton, in another place, ſpeaking of the 
caſe where one juſtice may puniſh offenders upon accula- 
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tion or proof generally, ſays, it ſeemeth that this muſt be 
by examination of witneſſes; and though the ſtatute doth 
not exprelsly ſet down that it ſhall be upon oath, yet it 
ſeemeth fit, that the juſtice do it upon oath 3 yea in all 
other caſes, hereſoever any man is authoriſed to examine 
witneſſes, ſuch authority to enamine {hall be taken and 
conſtrued to be in ſuch manner as the law will, which is 
only by oath. Dalt. Old Ed. c. 66. 

Upon the whole, this difference of opinion, concerning 
the power of juſtices of the peace to adminiſter oaths in 
the ſeveral caſes that may happen, is a matter of moſt ſe- 
rious conſideration ; and there being by the aforeſaid act 
of 15 C. 3. c. 39. a parliamentary declaration in one in- 


ſtance, which, ſo far as it goes, determines againſt a ge- ; | 

neral power of the juſtices; and it being uncertain how 19.1 
far by. parity of reaſon the like conſtruction may be ex- 41 bY 
tended to other inſtances ; it is humbly ſubmitted, whether | 7.1% 


it might not be expedient to enatt once for all, that in all 
caſes where by any act of parliament juſtices of the peace 
have cognizance, they {hall have power to adminiſter an 
oath. | 
Where an oath is adminiſtered by a perſon that hath Perjury, 
lawful authority to tender the fame, and it be afterwards 
broken, yet if it be not in a judicial proceeding, it is no 
perjury, nor puniſhable by the common law. 3 Int. 166. 
Therefore if one call another a perjured man, he may 
have an action on the caſe, becauſe it ſhall be intended to 
be contrary to his oath in a judicial proceeding ; but for 
calling one a forſworn man, no action lies; becauſe the 
for[wearing may be extrajudicial, and conſequently no per- 
jury in law. d. | 
Every layman, above the age of 12 years, was ancienily Of the -ath of 
obliged to take the oath of allegiance at the tourn or leet, Veslance. 
and it was a high contempt to refuſe it. 1 /. 68. : 
But the clergy were not obliged to take the oath of alle- 
glance till the reformation, any further than doing hoinage 
to the king for the lands held of him in right of the 
church. 1 H. H. 71, 72. 
LA. Hale, ſpeaking of the ancient oath of allegiance, 
which continued above 600 years, ſays, that therein the 
prudence of the common law is obſervable, that it was 
ſhort and plain, not intangled with long and intricate 
clauſes or-declarations, but that the ſenſe of it was obvious 
to the moſt common underſtanding, and yet withal com- 
prehenſiye of the whole duty of a ſubject to his prince. 
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1 H. H. 6 3. And from this the preſent form of the oath 
of allegiance hath not much varied. | | 

The oath of ſupremacy came in, upon aboliſhyng the 
papal authority at the reformation, 

The oath of abjuration came in after the revolution ; re. 
ceived ſome alterations in the firſt year of queen Anne ; 
and again in the firſt year of king George the firſt ; and 
finally in the ſixth year of king George. the third. 

Perhaps it might be wiſhed, that 1t were made more ap. 
plicable to Ld. Hale's rule, in being more ſhort and plain; 
there being in it ſeveral hard words, which probably many 
who take it do not well underſtand ; and there being an 
act of parliament therein referred to, which perhaps not 
one in fifty who take it have conſulted. 

Two juſtices may ſummon, by writing under hand and 
ſeal, any perſon whom they ſhall ſuſpect to be dangerous 
or diſaffected to the government, to appear before them, 
at a certain day and time therein to be appointed, to take 
the oaths of allegiance, ſupremacy, and abjuration, and 
if ſuch perſon neglects or refuſes to appear, then on due 
proof made on oath of the ſummons having been ſerved on 
ſuch perſon, or leſt at his dwelling-bouſe, or uſual place 
of abode, with one of the family there, they ſhall certify 
the ſame to the next ſeſhons, there to be recorded by the 
clerk of the peace. Ant if ſuch perſon ſhall neglect or re- 
fuſe to appear and take the oaths at the ſaid ſeſſions (che 
name of ſuch perſon being publickly read at the firſt meet- 
ing of the ſaill ſeſhons), then ſuch perſon ſhall be eſteemed 
and adjudged a popiſh recuſant convitt ; and the ſame ſhall 
be thence certified by the clerk of the peace into the chan- 
cery or king's bench, to be there recorded. 1 G. ff. 2. 
. 13. . 16, 11. 

ham they ſhall ſuſpect] It ſeemeth that a bare ſuſpicion 
is not ſufficient, but there ſhould be ſome good cauſe of 
ſuſpicion, and that the cauſe of ſuſpicion is traverſable. 
Read. Oath. | | 

Refuſe—19 take the oaths] A perſon cannot be ſaid to re- 
Fuſe the oaths, uuleſs they be read to him, or offered to be 
read. Read. Oath. 


II. The common forms of oaths. 


The oath of allegiance, by the 1 G. ff. 2. c. 13. 

A. B. 4% fincerely promiſe and ſwear, that I will be faith- 
ſul, and bear true allegiance ta his majeſly king George: $5 
help me God. 


Ihe oath of ſupremacy, by the 1 C. ff. 2. c. 13. 
l 5 : 1A. B. 


Daths. 


I A. B. di fwear, that I ds from my heart abhor, deteſt, 
and abjure, as impious and heretical, that damnablg dofrine 
and poſition, that princes excommunicated or deprived by the 
pape, or any authority of the ſee of Rome, may be depoſed or 
murdered by their ſuljecis, or any other whatſoever. And I do 
declare, that no foreign prince, perſon, prelate, flate, or polen. 
tate, hath, or ought to have, any juriſdiftion, power, ſupe- 
riority, pre-eminence or authority, eccleſiaſtical or ſpiritual, 
within this realm: So help me God. 

The oath of abjuration, by the 6 G. 3. c. 53. 

I A. B. 4% truly and fincerely acknowledge, profeſs, teſtify, 
and declare in my conſcience, before God and the world, that 
our ſovereign lord king George is lawful and rightful king of 
this realm, and all other his majeſly's dominions thereunts be- 
lmging. And I ds ſolemnly and fincerely declare, that I do be- 
lieve in my conſcience, that not any of the deſcendants of the 
perſon who pretended to be prince of Wales during the life of 
the late king James the ſecmd, and ſince his deceaſe pretended 
to be, and tool upon himſelf the flyle and title of king Eng- 
land, by the name of James the third, or of Scotland, 
by the name of James the eighth, or the flyle and title of 
king of Great Britain, hath any right or title whatſoever 
to the crown of this realm, or any other the daminions thereunts 
belonging: And I do renounce, refuſe, and abjure any alle- 
giance or obedience to any of them. And I do fwear, that I 
will bear faith and true allegiance to his majeſty king George, 
and him will defend, to the utmoſt of my power, againſt all 
traiterous conſpiracies and attempts whatſsever, which ſhall be 
made aguinſt his perſon, crown, or dignity. And I will do my 
utmaſt endeavour to diſclaſe and make known 1 his majeſty, and 
hrs ſucceſſors, all treaſons and traiterous conſpiracies which I 
ſhall know 1e be againſt him or any of them. And I do faith- 
fully promiſe, to the utmoſt of my power, to ſupport, maintain, 
and defend the ſucceſſion of the crown againſt the deſcendants of 
the ſaid James, and again/i all other perſons whatſoever, 
which ſucceſſion, by an act, intituled, An att for the further 
limitation of the crown, and better ſecuring the rights and 
liberties of the ſubject, is and flands limited to the princeſs 
Sophia, elereſs and dacheſs detuager of Hanover, and the 
heirs of her body, being proteſtants. And all theſe things I ds 
plamly and fincerely acknowledge and ſwear, according to theſe 
expreſs words by me ſpaten, and according to the plain and com- 
mon ſenſe and underſtanding of the ſame words, without any 
equrvocation, mental evaſion, or ſecret reſervation whatſoever. 
dnd 1 ds make this recognition, acknowledoment, abjuration, 
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250 Daths. 


renunciation, aud promiſe, heartily, willingly, and truly, upon 
the true faith of a chriſtian. So help me Gad. 


— 44 ei iti eiet oc 22 


Declaration The declaration againit tranſubſtantiation, by the 25 C. 2 
vat tranſubs 2 0 
Kagtiation. Co ＋. 9 


F A. B. do declare, that I do believe, that there is nos any 
tranſubſtantiatiom in the ſacrament of the Lord's ſupper ur in 
the elements of bread and wine, at or after the conſecraticn 
ther ef by any perſon what/scver. 

Declaration ” arati ainſt po N 2. 
— * declaration ag popery, by the 30 C. 2. f. 2. 
1 A. B. do ſolemnly and ſincerely, in the preſence of Gid, 
profeſs, teftify, and declare, that I ds believe, that in the ſa- 
crament of the Lord's ſupper thete is nat any tranſubNantiation 
of the elements of bread and wine into the bady and bloud if 
Chriſt, at er after the conſecration thereof by any perſon what- 
ſoever : And that the invocation, or adoration of the Virgin 
Mary, or any ether ſaint, and the ſacrifice of the maſs, as they 
are now uſed in the church of Rome, are ſuperſlitiaus and 
idolatrous : And I do falemnly, in the preſence of God, prifeſs, 
teſiify, and declare, that I do make this declaration, and every 
part theres, in the plain and ordinary 77 of the wards read 
unte me, as they are commonly underſtood by Engliſh proteſlants, 
without any evaſion, equivacation, or mental reſervation what- 
feever, and without any difpen/ation already granted me fir 
this purpeſe by the pape, or any other authority or perſon what 
ſerver, and without any hope of any ſuch diſpenſation from any 
perſon or authority whatſoever, ar without thinking that I an 
or can be acquitted before Cod or man, ar abſolved of this de- 
claration er any part thereof, although the pape, or any other 
perſon or perſons, or power whatſoever, ſhall diſpenſe with or 
annul the ſame, or declare that it was null or vaid from the 


beginning. 
HI. Suakers oaths. 
&#rmation al- In all caſes wherein by any act of parliament an oath 
Ned. ſhall be allowed or required, the ſolemn affirmation ot qua- 


Kkers ſhall be allowed inſtead of ſuch oath; and that, al- 
though no expreſs proviſion be made for that purpoſe in 
ſuch att. 22 C. 2. c. 46. And therefore ſuch provi- 
fions, which are very frequent in acts of parliament, e 
ſuperfluous. 

Perjuryincerred And it any perſon ſhall be lawfully convicted of wilful, 
8 Amas falſe, and corrupt afſirming or declaring any matter ot 
thing, which if ſworn jn the uſual form would have 

amounted 


» 
Ws 1 


Daths. 


zmounted to wilful and corrupt perjury, he ſhall ſuffer as 
in caſes of perjury. 8 G. c. 6. 2 

But no quaker ſhall by virtue hereof be qualified or per- 
mitted to give evidence in any criminal caule, or ſerve. on 
any juries, or bear any office or place of profit in the go- 
vernment. 7 & 8 HF. c. 34. /. 6. 

In any criminal cauſe] By which words it ſeemeth, that 
a quaker ſhall not have ſureties of the peace or good beha- 
viour granted to him, or have a warrant to ſearch for ſtolen 

oods, or ſue the hundred for damages in caſe of robbery, 
and the like, upon his bare affirmation ; but that in all ſuch 
caſes, an oath 1s firſt neceſlary to be made. 

Thus, T. 4 G. 2. A. and Mich. It was denied to read 
a quaker's affirmation, on a motion for an iin tor 
a mildemeanor. Str, 872. 

T. 7G. Robins and Sayward, By the court, We can- 
not ground an attachment tor non-performance of an award, 
on the affirmation of a quaker ; for though it be in a ſuit 
between party and party, yet 1t is a criminal profecution 
within the proviſo of the ſtatute. /r. 441. 

H. 3 G. 2, Caftel, widow, againſt Bambridge and Car- 
bet. In an appeal of murder, a quaker was called for a 
witneſs, and it was inſiſted that this is a civil ſuit between 
party and E and not between the king and the party, 
and there fore his affirmation ought to be taken. But Ray- 
mond, Ch. J. ſaid, it was to this purpoſe a criminal 
proceeding, and therefore he could not be a witneſs. 
Str. 856. 

H. 8 G. 3. K. and Gardner. The affirmation of a 
quaker was offered, in exculpation of Mr. Gardner the de- 
fendant, upon 8 cauſe why an information ſhould 
not be exhibited againſt Mr. Gardner for a miſdemeanor. 
The reading of this affirmation was objefted to. And the 
court held clearly, 1. That a quaker's affirmation could 
not be read 1n ſupport of a criminal charge. But, 2. They 
thought that an affirmation might be read in defence of a 
eriminal charge, if the perſon charged was himſelt a quaker, 
in order to exculpate h:mfelf. 3. In this caſe of a collateral 
evidence, in aſſiſtance ot the exculpation of another perſon, 
when the quaker himſelf was not charged at all, they thought 
his affirmation ought not to be read. And accordingly it 
was withdrawn. Burr. Mans. 1117. 

H. 16 G. 3 Atcheſon and Everit. On an action of debt 
on the ſtatute againſt bribery, a quaker's affirmation was 
objetted againſt, becauſe bribery is a criminal offence, ſub- 
jecting the offender not only to the penalty inflitcd by the 

| ſtatute, 
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252 Daths. 


ſtatute, but alſo puniſhable as an offence at common law. 
But by the court, In all caſes, where an action and an in- 
dictment both lic for the ſame act, as in aſſault, impriſon- 
ment, and the like, a quaker is admiſſible as a witneſs in 
the action, though not on the indictment. - Cooper 382. 


Or bear any office or place of profit in the gevernment] E. 
33 C. 2. K. and March. By an act of the 26G. 2. 6. 
18. a certain oath is required to be taken and ſubſcribed 
upon admiſſion to the freedom of the Turkey company, 
Iſuac Rogers, a quaker, had made and ſubſcribed his ſolemn 
affirmation and declaration to the effett of the oath. The 
queſtion was, whether this ought to be admitted inſtead of 
the oath, By the court, This is no office or place of profit 
in the government. This man's claim is nothing more, 
than to be admitted into a company of merchants trading 
to a particular part of the world. Even the remittances of 
publick money for the uſe and account of the government, 
given by his majeſty to quakers, though the ſame may be 
very prefitable, yet ſuch appointment is no ice or place in 
| the government. Burr. Mansf. 999. 
| Generz? ferm of The quaker's ſolemn affirmation, inſtead of an oath, as 
| ar mation. finally ſettled by the 8 G. c. 6. is as follows; viz. 

« A. B. do ſolemnly, ſincerely, and truly declare and 
| * affirm.” 
| 22 Inſtead of the oaths of allegiance and ſupremacy, quakers 
| hcelity, ſhall be allowed to make the following declaration of fide- 
| lity ; by the 8 E. c. 6. 
| 1 A. B. do ſolemnly and ſincerely promiſe and declare, that 
I will be true and faithful to king George; and de ſolemnh, 
| ſincerely and truly profeſs, teſlify, and declare, that I ds fran 
| my heart abhor, deteſt, and renounce, as impious and heretical, 
that wicked diftrine and paſition, that princes excommunicated 
or deprived by the pope, or any authority of the ſee of Rome, 
may be depoſed or murd: red by their ſubjefts, or any other what- 
frever. And I ds declare, that ns foreign prince, perſon, pre- 
J late, ſlate, or petentate, hath or ought 19 have any power, ju- 
4 riſdifion, ſuperiority, pre-eminence, or authority, eccleſraſtical 
| 


or ſpiritual, within this realm. 
Atjuration. By the ſame act of. the 8 G. c. 6. Quakers were allow- 
1 ed to take the eſſect of the abjuration oath according to the 
—_ form therein preſcribed. After the death of the perſon 
pretending to be king of England by the name of Fan's 
the third, it became necellary to alter the form of the ab- 
juration oath. Accordingly by the 6 G. 3. c. 53. a new 
il form of abjuration oath is, preſcribed. But neither by that 
* 1. act, nor any other, is any proviſion made for altering the 
* 1 | quakers 


Oaths. 
uakers affirmation or declaration conformable thereunto. 
It ſeemeth that the form thereof ought to be thus : 

J A. B. ds folemnly, ſincerely, and truly acknowledge, pra- 
feſs, teſtify, and declare, that king George is lawful and right- 
ful king of this realm, and of all other his dominions and coun- 
tries thereunts belonging; and I de ſolemnly and ſincorely de- 
clare, that I do believe, that not any of the deſcendants of the 
perſon who pretended to he prince of Wales during the life of 
the late king James the ſecand, and ſince bis deceaſe pretended 
to be, and took upon himſelf the flyle and title of king of Eng- 
land, by the name of James the third, or of Scotland, by the 
name of James the eighth, or the ſlyle and title of king of Great 
Britain, hath any right ar title whatſoever da the crown of this 
realm, or any other the damintons thereunto belonging ; and 1 de 
renounce and refuſe any allegiance or obedience to any of them. 
And J do folemnly promiſe, that I will be true and faithful, and 
bear true allegiance 19 king George, and ts him will be faith- 
ful, againſt all treacherous conſpiracies and attempts what/zever 
which ſhall be made againſl his perſon, crown, or dignity. And 
[ will ds my beſi endeauour 1 diſclaſe and make known to king 
George, and his ſucceſſors, all treaſyns and tratterous confptr a+ 
cies, which I ſhall knaw to be againſ} him, or any of them. And 
I will be true and faithful te the ſucceſſion of the crown againſt 
the deſcendants of the ſuid James, and againſt all other perſins 
whatſoever, as the ſame ts and flands ſettled by an act, intituled, 
An act declaring the rights and liberties of the ſubjett, and 
ſettling the ſucceſſion of the crown, 12 the late queen Anne, 
end the heirs of her body, being proteſtants ; and as the ſame, 
by one other act intituled, An act for the further limitation of 
the crown, and better ſecuring the rights and liberties of 
the ſubject, is and ſlands ſettled and entailed, after the deceaſe 
of the ſaid late queen: and for default of iſſue of the ſaid late 
queen, ta the late princeſs Sophia, electoreſs and dutcheſs ditu- 
ager of Hanover, and the heirs of her body being proteſtants. 
And all thefe things I ds plainly and ſincerely acknowledge, pro- 
miſe, and declare, according to theſe expreſs words by me ſpoken, 
and according to the plain and common ſenſe and underſtanding 
of the ſame words, without any egui vacation, mental evaſion, or 
fecret reſervation whatſeever. And I ds make this recognition, 
acknowledgment, renunciation, and promiſe, heartily, willingly, 
and truly, 

= quakers profeſſion of their belief; by the 1 777 
c. 18. 

I A. B. profeſs faith in God the Father, and in Jeſus 
Chriſt his eternal fon, the true Gad, and in-the Hay Spirit, 
one God bleſſed for evermore: and do acknixledge the holy 
ſcriptures 
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234 Oaths. 


feriptures of the old and new igſtament to be given by diving 


inſpiration. 
IV. Oaths of infidels, c. 
Jews. A Jew is to be ſworn on the old teſtament, and per- 
jury upon the ſtatute may be aſſigned upon this oath, 
2 Keb. 314. 


H. 2 G. 2. Gomez Serra and Munez. Upon error in 
debt upon a bond, the bail being both Jews were (uf. 
fered to put on their hats while they took the - oath, 
Str. 82172 

When Jews take the oath of abjuration, the words 
en the true faith of a chriſtian] ' ſhall be omitted. 10 6. 
c. 4. /. 18. | 

Hea:hens. At the council, Dec. 9, 1738. Preſent the two chief 
juſtices. On a complaint of Facoh Fachina againſt general 
Sabine, as governor of Gibraltar, Alderaman Ben Mean, a 
Moor, was produced as a witneſs, and ſworn upon the 
Koran. Str. 1104. 

So in the caſe of Omichund againſt Barker, H. 18 G. 2, 
In the court of chancery, the depoſitions of ſeveral perſons 
who were heathens of the Gentou religion, ſworn after their 
own country manner, were admitted to be read. 2 Ff. 

_ Caf. Abr. 397. 1 Ak. 21. | 

A Scotch cove= David Mildrone was produced as a witneſs at the Cl 

_ Bailey, Feb. 1786, againſt a perſon for larceny. He ſtated 
to the court, that he was a North Briton, and that the way 
of ſwearing in Scotland, was not to kiſs the book. Gould 
J. ſaid, that on the trial of the rebels at Carlyle in 1745, 
finding it to be the ceremony of a particular ſect, he admitted 
a witneſs to ſwear by the form of holding up his hand, 
without touching the book or kiſſing it. Which was at- 
terwards determined to be right on a reference to the 12 
judges; and on that authority Mildrone was ſworn in the 
following form: You fawear according to the cuſtom of your 
country, and the religion you profeſs, that the evidence you ſhall 
give, (and ſo on in the uſual form). So help you Gad. 
Leach's Cr. Law. 319. 
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Concerning the taking of oaths for qualifying for offices, 
fee title Office. 

An! concerning the offences of profane curſing and 
{wearing, ſee title Swearino, 
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Office, 


Dffice. 


J. Concerning the qualifications for offices in general. 
II. Concerning the qualifications for offices in corpora- 
tions. 


II. Duty on the perquiſites of offices. 


I. 2ualifications for offices in general. 
rp perſon who ſhall be admitted into any office Receiving the 


ciuil or military, or {hall receive any pay by reaſon of — on 


any patent or grant from the king, or ſhall have any com- declaration. 
mand or place of truſt in Englund or in the navy, or ſhall 
have any ſervice or employment in the king's houſhold, 
ſhall, within three months after his admiſſion, receive the 
ſacrament of the Lord's ſupper according to the uſage of 
the church of England in ſome publick church on the 
Lord's day, immediately after divine ſervice and ſermon : 
AnJ in the court where he takes the oaths (as hereafter 
mentioned, which ſhall be within fix months after his ad- 
miſſion) he ſhall firſt deliver a certificate (A) of ſuch his 
receiving the ſacrament, under the hands of the miniſter 
and churchwardens, and ſhall then make proof of the truth 
thereof by two witneſſes on, oath. And ſhall alſo, when 
he takes the ſaid oaths, make and ſubſcribe the declaration 
againſt tranſubſtantiation. All which ſhall be inquired of, 
and put upon record in the reſpettive courts. 25 C. 2. 
c. 2. ſ. 2, 3. 9- 

Any offi.e civil er military] This ſeemeth evidently not to Clergymen. 
extend to eccleſiaſtical offices. As if a clergyman be inſti- 
tuted to a benefice, although he muſt take the oaths as 
other perſons qualifying for offices, yet he is not required 
to make proot of his having received the ſacrament : But if 
he is admitted into a civil office, as for inſtance, the office 
of a juſtice of the peace, he muſt then prove that he hath >» 
received the ſacrament ; for the court in that reſpe& con- 
liders him, not in his capacity of a clergyman, but merely 
as a civil officer. 

Allo, by the words of the ſtatute, the ſame ſhall not Exceptions. 
extend to the office of of any high conflable, petty conſtable, 
tthingman, headborough, overſeer of the poor, churchwarden, 
ſurveyer of the highways, or any like inferior civil office, or 
to any olſice of fore/ter, or keeper of any park, chaſe, warren, 
or 


— — —— 


Exceptions. 


Inrolling and 
lee, 


Dffice. 


or game, or of bailiff of any manor or lands, or to any like 
private offices, /. 17. 

Every perſon who ſhall be admitted into any office civil 
or military; or ſhall receive any pay by reaſon of any pa. 


tent or grant from the king; or ſhall have any command 


or place of truſt in England, or in the navy; or ſhall 
have any ſervice or employment in the king's houſhold; 
all eccleſiaſtical perſons ; heads and members of colleges, 
being of the foundation, or having any exhibition, of 
eighteen years of age; and all perſons teaching pupils; 
ſchoolmaſlers and uſhers ; preachers and teachers of ſepa- 
rate congregations ; high conſtables, and practiſers of the 
law, ſhall, within fix kalendar months after ſuch admiſſion, 
take and ſubſcribe the oaths of allegiance, ſupremacy, and 
abjuration, in one of the courts at Veſiminſter, or at the 
general or quarter ſeſſions of the place where he {hall be or 
relide, between the hours of nine and twelve in the fore- 
noon and no other ; and daring the time of taking thereof, 
all proceedings in the ſaid court ſhall ceaſe. 1 G. /. 2. 
c. 13. /. 2. 2 C. 2. c. 31. /. 3, 4. 9 G. 2. c. 26. |. 3. 
25 G. 2. c. 2. / 2. 

But this ſhall not extend to the office of tithingman, 
headborough, overſeer of the poor, churchwarden, ſur- 
veyor of the highways, or any like inferior civil office, or 
to any office of foreſter, or keeper of any park, chaſe, war- 
ren, or game, or of bailiff of any manor or lands, or to any 
like private offices. 1 G. A. 2. c. 13. /. 20. 

Which exception is the ſame with that in the 25 C. 2. 
fave only, that high conſtables and petty canſtables by name 
are here omitted. Petty conſtables nevertheleſs ſeem to be 
excepted, as holding a [ike inferior ciuil office with the tith- 
ingman or headborough : But high conſtables are expreſoly in- 
ſerted amongſt the other officers required to take the oaths ; 
although they are exempted by the former act from being 
required to produce a certificate of their having received 
the ſacrament, and from ſubſcribing the declaration againſt 
tranſubſtantiation. 

And the court ſhall inroll ſuch perſons names, with 
the day and time of taking the oaths, and making the de- 
claration, in rolls kept for that purpoſe caly; which ſhall 
be hung up in ſome publick place of ſuch court during the 
whole time of its ſitting, to be ſeen without fee. 25 C. 2. 
c. 2. f. 6. 

And the clerk of the peace ſhall have no more than 25. 
for the entry. 1 C. . 2. c. 13. /. 9. * 


Dffice. 
But no ſeaman or ſoldier, under the degree of a com- 
| miſſion or warrant officer, ſhall pay any fee for taking the 


oaths. /. 31. . 
Every perſon making default herein, ſhall be inca- 


pable to hold his office; and if he ſhall execute his office 
after the ſaid times are expired, he ſhall, upon conviction, 
be diſabled to ſue in any action, or to be guardian, or exe- 
cutor, or adminiſtrator, or capable of any legacy or . deed 
of gift, or to bear any office, or vote at an election for 
members of parliament, and ſhall forfeit 500 l. to him who 


ſhall ſue for the ſame. 25 C. 2. c. 2. ,. 4, 5. 1 C. ft. 2. 


c. 13. /. 8. | 

But perſons beyond the ſeas, ſhall not be diſabled, if they 
ſhall qualify within ſix months after their return. 9 G. 2. 
c. 26. /. 4. 


Alſo no married woman, or perſon under 18 years of 
age, or non compos mentis, ſhall forfeit their office (other 
than ſuch married woman during the life of her huſband 
only) if they take the oaths, and do the other things re- 
quired; within four months reſpectively, after the death of 
the huſband, coming to the age of 18 years, and becoming 
of ſound mind. 25 C. 2. c. 2. /. 13. | , 

Likewiſe, by ſome a& in almoſt every ſeſſion of par- 
liament, perſons who have omitted to quality themſelves 
in due time, are indemnified, provided they qualify with- 
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Seamen and 
ſoldiers. 


Penalty of exe- 
cuting the oft ce 


? unqualified; 


Exception of 
perſons beyond 
ſeas. 


Feme covert : 
Infant : Non 


compos. 


General clauſe 
of indemnifica- 
ticn, 


in a time in ſuch att limited, and provided judgment hath , 


not been given againſt them for the penalty incurred by 
their neglect, and provided their place is not filled up. 

Allo, any perſon forfeiting his office may take a new 
grant thereof, on his taking the oaths, and conforming z 
provided it be not filled up before. 1 C. I. 2. c. 13. 
7. 14. 

In the univerſities, where perſons ſhall not take the 
oaths, or ſhall not produce a certificate thereof, to be re- 
giſtered in their proper college, and others be not elected in 
their places within 12 months, the king ſhall appoint and 
nominate. /..12, 13. | | | ; 
Perſons refuſing the oaths, having any office of in- 
 heritance, may appoint a deputy, ſo as ſuch deputy be ap- 
3 * king under his privy ſignet. 1 G. /f. 2. 
c. 13. /. 18. | 
Note, The forms of the aboveſaid oaths and declara- 
tons, are inſerted in the title Oaths. | 
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Vor. III. R 


II. Qua- 


Perſons diſaua- 
liked may take a 
new grant. 


Perſons diſqua- 
lified in the uni- 
verſities. 


Offices of inhe- - 


ritarice maybe 
executed by de- 


puty. 


— — 


— - ——— 
— —ũꝛÿW ns 24 AF... 4 
— 4. 


b 
_ a” — 


—— —— eo = 2 ao — - 82823 os 


— 2 
% #" wv 
— * 


— 


aq > teat: — 


— — 4k 
1 J 
4 b 


— —— — — ꝓ —ĩ—W—k— — 
1 * hs * = * 


Nr 
** FA * 
2 <<” R 


— 
21 
= 
5 


4 


a 4” A 


l v watotg 5 34 2 6 
4- I 7 


"ie? EA 


258 


To receive the 
ſacrament, and 
take the oaths. 


F.nteriog the 
ſame, : 


Limitation of 
actions. 


Dffice. 


It. Qualifications for offices in corporations, 


No perſon ſhall be placed, elected, or choſen, to any of. 
fice or place of mayor, alderman, recorder, bailiff, town 
clerk, common council man, or other office of magiſtracy, 
place, or truſt, or other employment, relating to the go. 
vernment of cities, corporations, boroughs, cinque ports, 
and other port towns, who ſhall not have received the ſa- 
crament of the Lord's ſupper according to the rites of the 
church of England, within one year next before ſuch elec» 
tion: And every perſon ſo placed or elected, ſhall take the 
oaths of allegiance and ſupremacy, at the ſame time that 
the oath of office 1s taken ; which ſhall be adminiſtered by 
thoſe who by charter or uſage adminiſter the oath of 
office ; and in default of ſuch, by two juſtices of the cor- 

ration, if there be any ſuch; or otherwiſe by two 
juſtices of the county. And in default thereof every ſuch 
election and placing ſhall be void. 13 C. 2. ff. 2. c. 1. 
5 G. c. 6. / 1, 2. 

And it hath been adjudged to be no excuſe, that the 
oaths were not tendered. i Haw, 10. 

Yet notwithſtanding that the words of this act of the 
13 C. 2. (and allo of the 25 C. 2. hereaſter following) are 
ſo very ſtrong as to make the officer's election void to all 
intents and purpoſes, yet it hath been ſtrongly holden, that 
the acts of a N under ſuch a diſability, being inſtated 
in ſuch an office, and executing the ſame without any ob- 
jeftion to his authority, may be valid as to ſtrangers; for 
otherwiſe not only thoſe who no way infringe this law, but 
even thoſe whoſe benefit is intended to be advanced by it, 
might be ſufferers for one another's fault, to which they 
are no way privy ; and one chalm in a' corporation, hap- 
pening through the default of one head officer, would per- 

tually vacate the acts of all others, whoſe authority, in re- 
{pet of their admiſſion into their offices, or otherwiſe, may 
depend on his. 1 Haw. 10. 

Which ſaid juſtices abovementioned ſhall cauſe memo- 
randums to be made of ſuch oaths taken before them, 
and delivered once a year to the town clerk, or other re- 
giſter or clerk, who ſhall enter the ſame in their books. 
13 C. 2. fl. 2. c. 1. 

But no ſuch office ſhall be void on account of not _ 
received the ſacrament, unleſs the perſon ſhall be remov 


in fix months, or unleſs proſecution ſhall be commenced 
in 


Office. | 259 . 
in fix months, and carried on without wilful delay. 5 G. 


6 77 (CE 
And if there be no ſuch removal, or proſecution within h 
the ſaid time limited; the eleftion ſtands confirmed, and . Ki 
becomes abſolute. Burr. Mansf. 1013. Crawford and 
Powell, T. 33 & 34 C. 2. N 5 
And generally there is a clauſe of indemnification in ſome General clauſe 1 
a in almoſt every ſeſſion of parliament, provided they qua- 9 7 
lify on or before a time in ſuch act limited. 


HI. Duty en the perquiſites of offices. 11 


| 
By the 31 G. 2. c. 22. altered and explained by the 32 ae bn = bil | 
G. 2. c. 33. there are certain duties laid 1 * offices and offices. K 
penſions ; and ſo. much of the ſalaries of ſuch offices, as 11 
ariſeth from perquiſites, is directed to be under the ma- 1 
nagement of the commiſſioners of the land tax. 4 
By perguiſites are meant ſuch wer: of offices and em- - 1 * 
ployments, as ariſe from fees eſtabliſhed by cuſtom or au- 41.4488 
thority, and payable either by the crown, or the ſub- f 1 


- tt; * xl 1202 


jects, in conſideration of buſineſs done in the courſe o 
I ſuch offices and employments. 32 G. 2. c. 33. 
4 And there ſhall be paid yearly, over and above all other General duty on + 
duties, 1s. for every 20s. of the yearly value of all ſala- 1 L 
ries, fees, and perquiſites, incident unto or received for or 1.18 
in reſpect of a offices and employments of profit in Great 3 Vi 
Britain, and the like ſum of 1s. for every 20s. of all 1 
penſions and other gratuities _ out of any revenue be- id 
longing to his majeſty in Great Britain exceeding the va- 
lue of 100 l. a year. 31 G. 2. c. 22. / 1. | | 
And a deduQtion ſhall be made thereot in the exchequer ; 1 
or if paid by any perſon, and not out of the exchequer, i 
then the ſame ſhall be paid by ſuch perſon into the exche- 11 
quer. /. 2. 164 
But — the 2 of ſuch offices ſhall ariſe, in the So much thereof 1 


A 3» gar 
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whole or in part from perquiſites due and payable in the — — ** 
courle of office, and not from ſalaries, fees, and wages paid under the ma- | 
nagement of the 7 
| 
| 


Oo 


© £2 
© a 


by the crown ; the ſame ſhall be under the management, commiſſionersof 

of the commiſſioners of the land tax, who ſhall aſcertain, the laad tax. 
according to the valuation of ſuch offices to the land tax, 7 
or otherwiſe according to their beſt judgment, the ſum total oh 
of the perquilites try from ſuch office, diſtin from the 10 
ſalary, fees, and 2 thereof. 31 G. 2. c. 22. f. 3, 5, 6. bt 
32 C. 2. c. 33. /. 5. WF 
In order whereunto the commiſſioners ſhall meet at Manner of lay» Y 
the moſt common places of meeting, yearly, on or before ins the affei WW 
R 2 _ — | 
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Exemptions. 


ſtaff, or belonging to any of his 25 
p 


Dffice. 


July zd, and afterwards as often as {hall be neceſſary ; and 


— may ſubdivide; and any two or more of them, at ſuch ge- 


neral meeting, or within eight days aſter, ſhall ſet down 
in writing, in a rate to be by them prepared for that pur. 
poſe, the amount of the ſaid duty of 1 8. in the pound, to 
be paid by all officers, their clerks, or agents, exerciſing 
any of the ſaid employments, the ſalary, wages, fees, and 
perquiſites whereof exceed the value of 1001. a year, 
31 G. 2. c. 22. % 6. 

And ſor the better aſcertaining thereof, the receiver to 
be appointed by his majeſty ſor theſe duties ſhall tranſmit 
to the commiſſioners of the land tax in every diſtrict where 
any office is to be aſſeſſed, an account of all ſuch offices 
whereof the ſalaries, fees, and wages, do not exceed 1001, 
a year ; and if the commiſſioners ſhall find that the per- 
quiſites ariſing from fuch office, together with the falary, 
tees, and wages thereof, as certified by the receiver, do ex. 
ceed together the amount of 1001. a year, they ſhall aſſeſs 
fuch ofhce, and cauſe the duty of 1 s. a pound to be levied 
and collected thereon. 32 C. 2. c. 33. / 6. 

And where any perſon ſhall have two or more offices in 
any part of Great Britain, the ſalary and perquiſites 
whereof together exceed 1001, a year; ſuch perſon ſhall 
pay 1 s. in the pound for the profits of ſuch offices, not- 
withſtanding the falary and perquiſites of no one of the 
ſaid offices is of the value of 100 l. a year. 31 C. 2. c. 22. 


23. 
And deputies ſhall be liable to pay for their principals, 
and deduct the ſame out of the profits of their office. 


5 27+ 
7 Provided, that nothing herein ſhall extend to the pay of 


eommiſſion or non-commiſſion officers or private men 
ſerving in the navy or army. /. 24. 

Nor to the pay of any military officers ſerving on the 
's garriſons, regl- 
ments, troops, companies, Chelſea Hoſpital, or the hoſpi- 
tals of the army. 32G. 2. c. 33. /. 11. 

Nor to ſuch penſions or gratuities as the king ſhall de- 
clare, in the warrant directing the payment thereof, to be 
intended as charitable donations. '/. 10. 

Nor to any penſion, annuity, rent, or ſum charged upon 
the revenue by any of the r 8 predeceſſors, or by att of 


_ parliament, granted to any perfon in fee or fee tail, or till 


redeemed by payment of any ſum mentioned in any grant 
or act of parliament. /. 12. | | - 
| or 


Otfite. 


Nor ſhall any — the ſaid act of the 32 G. 2. ex- 
tend to charge any offices or employments in either of the 

two univerſities, with the duty by the ſaid act of 32 G. 2. 

impoſed. /- 13. | | | | 

And the ſaid commiſſioners, or any three of them, ſhall Signing the -w 
within the time above limited fign and ſeal two duplicates appointing col- 
of the ſaid rates, and cauſe one of them to be delivered to lectors. . 
the collector of the land tax for each place reſpectively, or 
to ſuch other two honeſt and reſponſible perſons as they ſhall 
at their diſcretion appoint to be collectors thereof; with 
warrant to collect. 31G. 2. c. 22. /. 6. 

Perſons thinking themſelves aggrieved by being over- appeal. 
rated, may appeal to the barons of the exchequer , and the 
ſaid barons, or one of them, ſhall hear and determine all 
ſuch appeals, on or before the laſt day of Michaelmas term 
yearly.—Perſons charged may inſpect the rates in the day 
time, without fee. Notice of appeal to be given in wri- 
ting to a collector. /. 6. | 

And if any diſpute ſhall ariſe, whether the fees, ſalary, 
or wages of 'any ofhce or employment, or whether any 
penſion or gratuity. be chargeable, or touching the ſum 
which ought to be ſtopped and deducted thereout ; the 
ſame ſhall be heard by the barons of the exchequer, on 
complaint or repreſentation laid in writing before them, 
either by the party grieved, or. by the receiver. And the 
complainant ſhall give a copy of his complaint to the perſon 
againſt whom the ſame is made, within ten days after it 
ſhall have been lodged with the barons ; and they ſhall 
hear and determine ſuch diſpute in a ſummary way, and 
their determination ſhall be final. 33 G. 2. c. 33. / 3,4. 

The commiſhoners ſhall cauſe to be delivered a dupli- Duplicates to be 
cate in parchment, under their hands and ſeals, containing tranſmitted. 
the whole ſum rated within each pariſh or place, to the 
{aid receiver; and another, into the remembrancer's office 
in the exchequer, on or before the firſt day of Hilary 
term, or within 20 days after (all appeals being firſt de- 
termined). 31 G.2. c. 22. f 6. 

And the ſaid duty ſhall be collected (where it is not ColleQting. 
herein otherwiſe ditected) in all reſpects as the and tax fgr 
the year 1758. /. 7. outs X | 

And in all caſes where any fees, ſalaries, wages, or other 
alowances or profits on any office, ſhall be payable at the 
receipt of the exchequer, or by the cofferer of his majeſty's 
houlhold, or out of any other publick office, or by any of 
lis majeſty's receive s or paymaſters ; the duty, in caſe of 
non- payment, may be ſtopped there. / 26, | 
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Dffice. 


ColleQor paying And the payment of the faid ſums collected ſhall be paid 
to the receiver, to the receiver, in the courſe of the quarter wherein the 


Receiver paying 
into the — 
Mer, 


Pardon, what. 


General pardon. 


ſame ſhall have been dedutted ; who ſhall give receipt, 
for the ſame. 31 G. 2. c. 22. /. 12. 32 G. 2. c. 33. 
. 

And the receiver ſhall, within the next quarter, pay the 
ſame into the exchequer. 32 G. 2. c. 33. / 1. 


A. Form of the certificate above-mentioned, 


E the miniſter and churchwardens of the pariſh of ——. 

in the county of do hereby certify, that on Sun. 

day the day of ——— in the year of our Lordi 
in the pariſh church of - aforeſaid, immediately after 
divine ſervice and ſermon, J. B. of in the county of 
gentleman, did receive the ſatrament of the Lordi: 


ſupper according to the uſage of the church of England. Hit 


neſs our hands the day and year above written. 


A. B. Miniſter, 
. D. Church. 
E. F. f wardens. 


Orchards. See Mood. 

Overſeers of the poor. See Poor. 
Outlawry. See Proceſs. 
Pamphlets. See JNews-IPapers, Stamps. 
Paper. See Exciſe. 

Papiſts. See Popery. 
Parchment, See Stamps. 


— 


Pardon, 


Pardon is a work of mercy, whereby the king, either 

before the attainder, ſentence, or conviction, or 
alter, forgiveth any crime, offence, puniſhment, execu- 
_ right, title, debt, or duty, temporal or eccleſiaſtical. 
3 In. 233. 
« Pardons are either genera] or ſpecial : General, are by 
act of parliament ; of which, if they are without excep- 
tions, the ccurt muſt take notice ex officio ; but if there are 
exceptions therein, the party muſt aver that he is none of 


the perſons excepted. 3 bt. 233. Hales's Pl. 252. 


By 


Pardon, 
By the act of 20 G. 2. e. 52. for the king's general 
9 ; all perſons are pardoned, and Ciſcharged from all 
treaſ ns, miſpriſions of treafons, felonies, treaſonable and 
ſeditious words and libels, leafing making, miſpriſions of 
felony, offences whereby any perſon may be charged with 
the penalty of præmunire, riots, routs, offences, contempts, 
treſpaſſes, entries, wrongs, deceits, miſdemeanors, for- 
feitures, penalties, ſums of money, pains of death, pains 
corporal, and pains pecuniary, and generally from all other 
things, cauſes, quarrels, ſuits, judgmerits and executions 
not by this att excepted, which can by the king be par- 
doned, and which were done or incurred before June 15, 
1647.—Excepted, perſons in the ſervice of the pretender, 
or of France or Spain ; forging the king's ſeal 3 coining; 
violating the privileges of ambaſſadors; murders ; petty 
treaſons; poiſonings ; burning of houſes, corn, hay, ſtraw, 
wood; ſhooting at any perſon ; ſending threatening letters; 
iracy ; deſtroying ſhips ; offences in the navy or army; 
1 ſacrilege ; robbery ; ſodomy; buggery; rape; 
perjury ; ſubornation; forgery ; felony in cafes of bank- 
ruptcy ; deſtroying banks of rivers and ſea banks; firing 
coal pits; offences againſt the exciſe, cuſtoms, land tax, 
poſt office, ſtamp duties, duty on houſes and windows; 
wool, importing or exporting goods; offences concerning 
highways or bridges; imbeziling goods, and warlike ſtores 
of the crown; titles of quare impedit; inceſt; ſimony; 
dilapidations ; firſt fruits; tenths ; money due to the king 
from publick officers on account ; perfons tranſported ; 
offences by papiſts; contempts in cafes for non-perform- 
ance of awards, or non-payment of coſts; contempts in 
eccleſiaſtical courts, in cauſes commenced for matters of 
right only, and not for correction; contempts in courts of 
admiralty proceeding civilly, and not criminally ; and ex- 
cepted, ſeveral perſons by name. 

And the like for the moſt part, hath been enacted by 
former ſtatutes of general pardon. 

Special pardons, are either of courſe, as to perſons con. 
vitted of manſlaughter, or /z defendendo, and by divers ſta- 
tutes to thoſe who ſhall diſcover their accomplices in ſeve- 
ral felonies ; or, of grace, which are by the king's charter, 
of which the court cannot take notice e Foto, but they 
muſt be pleaded. 3 Inft. 233. | 

By the 27 Ed. 3. c 2. In every charter of the pardon 
of felony, the ſuggeſtion, and the name of him that maketh 
the ſuggeſtion, ſhall be comptized; and if it be found un- 
true the charter ſhal} be Aifallowed; | 
| R 4 | And 


* 


Special pardon. 


Pardon to con- 
tain the ſugg ei- 
tion. - 


264. Pardon. 


Pardon to ſpeci- And by the 12 R. 2. f. 2. c. 1. No charter of par. 
by the offence, 2. ſhall be — —— Tay treaſon, or rape, — 
the offence be ſpecified therein. 

Lord Cote ſays, the intention of this act was not, that 
the king ſhould grant a pardon of murder by expreſs name 
in the charter, but becauſe the whole parliament conceived 
that he would never pardon murder by ſpecial name. And 
he ſays, he hath never ſeen any pardon of murder by any 

; king of England, by expreſs name. 2 Ju. 233. 236. 
r The king cannot pardon an offence before it is commit- 
fence before it ted; but ſuch pardon is void. 2 Haw. 389. 
eee u As the releaſe of the party will not bar an indictment 
2 at the ſuit of the king; ſo neither will a pardon by the 

king be any bar to an appeal at the ſuit of the party, 
2 Haw. 392. 
Cannotpardona And in ſome caſes, even where the king is ſole party, 
ſome things there are which he cannot pardon; as for ex- 
ample, for all common nuſances, as for not repairing of 
bridges or highways, the ſuit (for avoiding multiplicity of 
fait is given to the king only, for redreſs and reforma- 
tion thereof; but the king cannot pardon or diſcharge 
either the nuſance, or the ſuit for the ſame ; becauſe ſuch 
pardon would take away the only means of compelling a 
redreſs of it. But it hath been holden by ſome, that a 
pardon of ſuch offence will ſave the party from any fine, 
for the time precedent to the pardon. 3 Infl. 237. 
2 Haw. 391. 
Cannot dif- Thus alſo, if one be bound by recognizance to the king, 
—— "528" to keep the peace againſt another by name, and generally 
Ss Ne all other lieges of the king ; in this caſe, before the peace 
be broken, the king cannot pardon or releaſe the recogni- 
; . zance, although it be made only to him, becauſe it is for 
the benefit and ſafety of bis ſubjeas. 3 Int. 238. 
Connet releaſe Likewiſe, after an action popular is brought, as well 
qui tam, for the king as for the informer, according to any ſtatute, 
the king can but diſcharge his own part, and cannot diſ- 
charge the informer's part; becauſe by bringing of the 
action the informer hath an intereſt therein: but before the 
action brought, the king may diſcharge the whole (unleſs 
it be provided to the contrary by the act) becauſe the in- 
former cannot bring an action or information originally ior 
his part only, but muſt purſye the ſtatute. And if the ac- 
tion be given to the party grieved, the king cannot diſcharge 
the ſame. 3 Inf. 231. 


May difchoree® It ſeems to have been always agreed, that the king's 


ſuit in the ſpi- 


ricual court. pardon will diſcharge any ſuit in the ſpiritual ** ex 
( : officta, 


Pardon. 


eie. Allo it ſeems to be ſettled at this day, that it will 
diſcharge any ſuit in ſuch court at the inſtance of the party, 
for the reformation of manners, or welfare of the ſoul, as 
for defamation, or laying violent hands on a clerk and ſuch 
like; for ſuch ſuits are in truth the ſuits of the king, 
though proſecuted by the party. Alſo it ſeems to be agreed, 


that if the time to which ſuch pardon | hath relation, be 


prior to the award of coſls to the party, it ſhall diſcharge 
them: And it ſeems to be the general tenor of the books, 
that though it be ſubſequent to the award of the coſts, yet 
if it be prior to the taxation of them, it ſhall diſcharge 
them ; becauſe nothing appears in certain to be due for 
coſts, before they are taxed. 1 Haw. 394. 

But it ſeems agreed, that a pardon {hall not diſcharge 
a ſuit in the ſpiritual court, any more than in a temporal, 
for a matter of intereſt or property in the plaintiff; as 
for tithes, legacies, matrimonial contracts, and ſuch like. 


2 Haw. 394- 


If the king releaſe to a man all debts, this ſhall not 


diſcharge his partner; but otherwiſe it is in caſe of a ſub- 
ject, for in that caſe the releaſe to one diſcharges both. 
3 Inſt. 239. | 

When a pardon is pleaded by any one for felony, the 
juſtices may at their diſcretion remand him to priſon till 
he enter into recognizance, with two ſureties, for his good 
behaviour, for any time not exceeding ſeven. years. 5 . 
c. 13. a 
It ſeems to be a ſettled rule, that no pardon by the king, 
without expreſs words of reſtitution, ſhall diveſt, either 
from the king or ſubject, an intereſt either in lands, or 
pou veſted in them, by an attainder or conviction. prece- 

nt: Yet it ſeems agreed, that a pardon prior to à con- 
viction, ſhall prevent any forfeiture either of lands or goods. 
2 Haw. 396. | 

A pardon after the attainder doth not reſtore the. corrup- 
tion of-blood, for this cannot be reſtored but by aft of par- 
hament. 3 1nſt. 233. 

But as to iſſue born after the pardon, it hath the eſſect of 
the reſtitution of blood. 1 H. H. 358. 

It ſeems to be ſettled at this day, that the pardon of 
treaſon or felony, even after a conviction or attainder, doth 
lo far clear the party from the infamy and all other conſe- 


2 of his crime, that he may not only have an action 


or a ſcandal, in calling him traitor or felon, after the time 
of the pardon, but may alſo be a good witneſs, notwith- 
landing the attainder or conviction; becauſe the pardon 

; makes 
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election in coun» 
bes, 


Pardon. 


makes him as it were a new man, and gives him a new ca- 
pacity and credit. 2 Haw. 395. 

But it ſeems to be the better opinion, that the pardon of 
a conviction of perjury doth not ſo reſtore the party to his 
credit as to make him a good witneſs ; becauſe it would be 
an injury to the people in general, to make them ſubject to 
ſach a perſon's teſtimony. 1 Vent. 349. 


Parliament. 


J. Matters previous to the election. 
II. Election to be free. 
III. Qualification of the candidates. 
TV. Qualification of the electors. 
V. Polling. 
VI. Return. 
VIE. Privilege of parliament. 
VII. How long the parliament ſhall continue. 
N. When an act of parliament fhall take date. 


J. Matters previous to the election. 


WHEY any new parliament fhall be ſummoned, 
there ſhall be 40 days between the tefle and re- 
turn of the writ; and, as well upon the calling of any 
new parliament, as upon a vacancy in parliament time, 
the writ ſhall be delivered to the proper officer to whom 
the execution thereof doth belong, and to no other perſon: 
And every ſuch officer, upon receipt of the writ, ſhall in- 
dorſe thereon the day that he received it, and ſhall forth- 
with make out a precept, and within three days after the 
receipt of the writ, ſhall deliver ſuch precept to the proper 
officer of the place where any member is wanting, and to 
no other perſon, and ſuch officer, upon the back of ſuch 
precept, . ſhall indurſe the day of his receipt thereof in the 
preſence of the party from whom he received the ſame, and 
ſhall forthwith cauſe publick notice to be given of the time 
and place of eleftion, and ſhall proceed to election there- 
upon within 8 days next after his receipt of ſuch precept, 
and give 4 days notice at leaſt of the day appointed for the 
election. 7 &8 FW. c. 25. /. 1. 

And all notices to be given of the time and place of any 


ele gion, ſhall be publickly given at the uſual * or 
| places 


Parliament. 


places within the hours of 8 in the forenoon, and 4 in 
the afternoon from 25th O#. to 25th March, and of 8 
in the forenoon aud 6 in the afternoon from 25th March 
to 25th Of. incluſive; and every notice given otherwiſe 
ſhall be void. 33 C. 3. c. 64. . t. 

And upon an eſection of a knight of the ſhire, the ſhe- 
riff ſhall within two days after the receipt of the writ, 
cauſe proclamation to be made, at the place where the 
enſuing election ought by law to be holden, of a ſpecial 
county court to be there holden for the purpoſe of ſuch 
eleftion only, on any day (Sunday excepted) not later 
from the day of making ſuch proclamation than the ſix- 
teenth day, nor fooner than the tenth day ; and ſhall pro- 
ceed in ſuch election, at ſuch ſpecial county court, in the 
ſame manner as if the ſaid election was to be held at a coun- 
ty court, or an adjournment thereof, according to the laws 
now in being. 25 G. 3: c. 84. / 4. | 

Provided, that the uſual county court for all other pur- 
poſes, or any adjournment thereof, may be held and pro- 
ceeded in by the ſheriff, in the ſame manner, and at the 
fame times and places, as if the writ for the election of a 
knight of the ſhire had not been received. id. 

And the ſheriff ſhall appoint ſuch number of clerks as he 
ſhall think fit for taking the poll in the preſence of himſelf 
or deputy. 7 & 8 N. c. 25. /. 3. 

And the ſheriff ſhalt admit one perſon for each candidate 
to be inſpectox of the clerks. 7 & 87. c. 25. ſ. 3. 

And the ſheriff ſhall ere, at the expence of the candi- 
dates, ſuch number of booths for taking the poll, as the 
candidates or any of them ſhall, three days at leaſt before 
the commencement of the poll, deſire z not exceeding the 
number of hundreds or other like diviſion, and not exceed- 
ing 15 in the whole; and ſhall affix, on the moſt publick 
part of each, the name ol the hundred for which ſuch booth 
1s deſigned. 18 G. 2. c. 18. / 7. 

And ſhall. make out a liſt for each booth of the ſeveral 


towns, pariſhes, and hamlets, wholly or in part, within ſuch ' 


hundred; and ſhall, on requeſt, deliver a copy to any of 
the candidates, paying for the ſame 28. id. 

And ſhall appoint clerks at each booth to take the poll ; 
who ſhall be paid by the candidates, not exceeding each one 
guinea a day, id. 


And the ſheriff ſhall allow a cheque book for every poll Cheque book, 


book, for each candidate; to be kept by their inſpectors, 
it every place where the poll ſhall be taken, /. 9. 
| With 
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Wich reſpect to cities, boroughs, and towns corporate, 
the ſheriff or other officer who received the writ ſhall 
forthwith upon receipt thereof make out a precept to each 
borough, town corporate, or place within his juriſdiction 
where any membefs are to be elected, and within three 
days (and in the cinque ports within fix days, 10 & 
11 V. c. 7.) after reccipt of the ſaid writ, ſhall by him- 
ſelf or proper agent deliver the precept to the proper officer 
of ſuch borough, town corporate, or place within his juriſ- 
diction, to whom the execution of ſuch precept doth be- 
long, and to no other perſon whatloever : And every ſuch 
officer ſhall indorſe the day of his receipt thereof in pre- 
ſence of the party of whom he received the fame, and ſhall 
forthwith cauſe publick notice to be given of the time and 
place of election, and ſhall proceed to the election within 
eight days after receipt of the precept, and give four days 
notice at leaſt of the day appointed for the election. 7 & 
8 N. c. 25./. 1. 

And in a city or town being a county of itſelf, the ſhe. 
riff ſhall forthwith on receipt of the writ give publick no- 
tice of the time. and place of elettion, and proceed to 
election thereupon, within eight days next after the receipt 
of the writ, and give three days notice thereof at leaſt, 
excluſive of the day of receipt of the writ and of the day 
of election. And the ſheriff, ſhall allow a cheque book 
for every poll book for each candidate, to be kept by their 
inſpettors at the place of taking the poll. 19 G. 2. c. 28. 


J. b, 7. 


II. Election to be free. 


By the 3 Ed. 1. c. 5. Becauſe elections ought to be free, 
the king commandeth upon great forfeiture, that no man 
by force of arms, nor by malice, or menacing, ſhall diſturb 
any to make free election. | 

And, by the declaration of rights, 1 . ff: 2. c. 2. it is 
inſiſted, That elections of members of parliament ouglit to 
be free: And that freedom of ſpeech, and debates or pro- 
ceedings in parliament, ought not to be impeached or quel- 
tioned in any court or place out of parliament. 

And by the 8 G. 2. c. 30. On notice of an election the 
ſecretary at war ſhall ſend orders for the removal of ſoldiers 
one day at leaſt tefore the election, and not to return till 
after the poll ſhall be cloſed. But this not to extend to 
the guards, nor to any caſtle or fortified place, where a 

F garriloy 


Parliament. 


garriſon is uſually kept: Nor to any officer or foldier hav- 
ing right to vote at ſuch election. 

By the 9 Ann. c. 10. f. 44. No officer of the poſt office 
ſhall by word, meſſage, or writing, or in any other manner 
endeavour to perſuade any elector to give, or diſſuade any 
eleftor from giving his vote in any eleftion.—And by the 
5 M. c. 20. and 9 Ann. c. 11. / 49. there is the like pro- 
viſion with reſpect to the officers of exc:/e. And the 


Officers of the 
poſt office not to 
interfere, 


like by the 12 C 13 V. c. 10. with reſpect to the officers 


* 


of the cuſtoms. 


III. Qualification of the candidates. 


No perſon under the age of 21 years ſhall be capable of 
being elected. 7 & 8 MY. c. 25. / 8. 

No papiſt ſhall fit in either houſe of parliament. 30 
ok, oy 4 V3 2 

Sir William Black/lone ſays, No perſon concerned in the 
management of any duties or taxes created fince 1692, ex- 
cept the commiſſioners of the treaſury, nor any of the offi- 
cers following, (viz. commiſſioners of prizes, tranſport, 
ſick and wounded, wine licences, navy, and victualling ; 
ſecretaries or receivers of prizes; comptrollers of the army 
accounts ; agents for regiments; governors of plantations 
and their deputies ; officers of Minorca or Gibraltar; offi- 
cers of the excile and cuſtoms; clerks or deputies in the 
ſeveral offices of the treaſury, exchequer, navy, victualling, 
admiralty, pay of the army or navy, ſecretaries of ſtate, 
ſalt, ſtamps, appeals, wine licences, hackney coaches, 
hawkers and pedlars,) nor any perſons that hold any new 
office under the crown created ſince 1705, are capable of 
being elected or fitting as members. 1 Black. 175. 

And if any member ſhall accept an office of profit from 
the crown, during ſuch time as he ſhall .continue member 
(offices of the army and navy excepted), his election ſhall 
be void, and a new writ ſhall iſſue : Bur he ſhall be capa- 
ble of being re-elefted. 6 An. c. 7. ſ. 26. 

By the 22 G. 3. c. 41. All perſons holding contracts 
made with the commiſſioners of the treaſury, navy, victu- 
alling office, or board of ordnance, for or on accoupt of 
the publick ſervice, ſhall, during the time they ſhall hold 
ſuch contracts, be incapable of being elected or of fitting 
or voting in the houſe-of commons. 2 

No perſon having a penſion from the crown during 
5 be capable of being elected. 6 An. c. 7. 
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Parliament. 

Neither ſhall any perſon having a penſion from the 
crown for any term of years, either in his own name, or 
in the' name of any other in truſt for him, be capable of 
being elected. 1 G. ff. 2. c. 56. | 

No perſon ſhall be capable to ſit or vote in the houſe of 
commons for a county, unleſs he hath an eſtate freehold or 
copyhold, for his hfe or ſome greater eſtate, of the clear 
early value of 6001.; nor for a city or borough, unleſs 

hath a like eſtate of 300 l. And any other candidate or 
two electors may, upon reaſonable requeſt to him made (at 
the time of the election, or before the day prefixed for the 
meeting of the parliament), require him to take the follow- 
ing oath: | 
F A. B. do ſwear, that I truly and bona fide have ſuch an 

eftate in law or equity, to and for my own uſe and benefit, 
of or in lands, tenements, or bereditaments, over and above 
what will ſatisfy and clear all incumbrances that may affect 
the ſame, of the annual value of —— above reprizes, as 
doth qualify me to be elected and returned to ſerve as a member 
or the of —— according to the lenor and true mean- 
ing of the act of parliament in that behalf and that my ſaid 
lands, tenements, or hereditaments are lying or being within 
the pariſh, tawnſhip, or precinf? of (as the cafe ſhall be). 
The ſame to be adminiſtered by the returning officer or two 
juſtices; who ſhall in three months certify the ſame into 
the chancery or king's bench ; but this not to extend to 
the eldeſt fon of a peer, or of any perſon qualified to ſerve 
as knight of a ſhire, nor to the members for either of the 
two univerſities. 9 Au. c. 5. 

And every member, before he fhall vote in the houſe of 
commons, or fit there during any debate, ſhall, after the 
3 is choſen, deliver in at the table in the middle of 

e houſe, whilſt the houſe is there fitting, with the 
fpeaker in the chair, an account ſigned by ſuch member, 
containing the name of the place where his qualification 
lies, declaring the ſame to be of the annual value of 600]. 
above reprizes, if a knight of a ſhire; and of 3ool. if a 
citizen, burgeſs, or baron of the cinque ports; and ſhall 
alſo at the ; ug time take and ſubſcribe the oath fol- 
lowing : 


2 A. B. do fwear, that I rruly and bona fide have ſuch an 
eſtate. in. law or equity, and «f ſuch value, to and for my 9wn 
uſe and benefit, of er in lands, tenements, ar bereditaments, 

| ever 
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ever and above what will ſatisfy and clear all incumbrances 

that may affect the ſame, as dath qualify me to be elected and 

returned to ſerve as a member for the place I am returned for, 

according to the tenor and true meaning of the acts of parliament 

in that behalf; and that ſuch lands, tenements, or hereditaments 

dt lie as deſcribed in the paper or account ſigned by me, and now 

delivered ta the derk of the houſe of commons. So help me Gad. 

— But this alſo ſhall not extend to the eldeſt ſon or heir ap- Exceptions. 
parent of a peer, or of any perſon qualified to ſerve as a 
— of a ſhire, or to the members of either of the uni- 


verlities. 33 C. 2. c. 20. 


IV. Qualifications of the electort. 


No perſon ſhall be admitted to vote under the age of 21 We. 


years. 7 8 M. c. 25. ſ. 8. | | 
Every elector before he is admitted to vote, ſhall, Papi 


if required, take the oath of abjuration. 6 An. c. 23. 


-» 
f By the 22 C. 3. c. 41. No perſon emplayed in manag- Perſon employ- 


ed in the reve- 


ing the duties of exciſe, cuſtoms, ſtamp duties, ſalt, houles aue. 
and windows, or revenue of the poſt office, ſhall be capable 
of voting for a member to ſerve in parliament ; and if he 
ſhall preſume to vote during the time that he ſhall hold 
ſach office, or within 12 calendar months after he ſhall 
have ceaſed to hold the ſame, his vote ſhall be void, and he 


{hall forfeit 1001, 


By the 8 H. 6. c. 7. Every elector of a knight of the » Freehold of 4. 


ſhire ſhall have land or tenement to the value of 40s. by — 


the year at leaſt above reprizes. And the ſheriff ſhall have 
E to examine upon oath every ſuch chuſer how much 
e may expend by the year. And by the 10 H. 6. c. 2. 
the ſaid 40s. a year ſhall be freehold. | 
And by the 18 G. 2. c. 18. No perſon ſhall vote for a 
knight of the ſhire, without having a freehold eſtate in the 
county, of the clear yearly value of 40s. over and above 
all rents and charges payable out of the ſame. ſ. 5. 
But taxes and aſſeſſments ſhall not be deemed a charge 


payable out of the lands. 7. 6. 


No perſon ſhall vote for any eſtate which was granted to Fraudulent con- 


him fraudulently, on purpoſe to qualify him to give his v<yance, 
vote. . c. IA 

But all ſuch conveyances fraudulently made to qualify 

any perſon to vote, ſubject to conditions to defeat the ſame, 
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272 Parliament. 
ſhall be deemed and taken as abſolute againſt the perſon ex. 
ecuting the ſame, and diſcharged of all truſts, conditions, 
and other defeazances; and all bonds, covenants, or other 
ſecurities for the defeating or reconveying the ſame, ſhall 
be void. 10 An. c. 23. /. 1. 
Splitting votes. All conveyances to multiply voices, or to ſplit votet, 
ſhall be void ; and no more than one voice ſhall be ad. 
mitted tor one and the ſame houſe or tenement. 7 & 8 . 
g. 85: /. 7. ; 
None to vote No perſon ſhall vote in any eleftion more than once, 
— 8. 
| Mortgage or The mortgagor or ceſſui que truft ſhall vote; and not the 
r truſt eſtate, truſtee or mortgagee, unleſs they be in actual poſſeſſion. 
| | 788 H. c. 25. f. 7. 
Tenant in Huſbands of women entitled to dower out of the eſtates 
_ | dower. of their former huſbands, may vote in reſpett thereof, al- 
=, | though the ſaid dower hath not been ſet out by metes and 
== | bounds ; provided that the dower be worth 4os. a year, and 
* | the huſband be in the aQual receipt of the profits thereof, 
| x 20 C. 3. c. 17. f. 12. 
—_— Poſſeſſien for No perſon ſhall vote for a knight of the ſhire, without 
—_— 32 months. having been in the actual poſſeſſion of the eſtate for which 
i | he votes, or in the receipt of the rents or profits thereof for 
bs. F his own uſe, above 12 calendar months; unleſs the fame 
1 1 came to him by deſcent, marriage, marriage ſettlement, de. 
| | viſe, or promotion to a benefice or office. 18 G. 2. 
= | c. 18. /. 5. 
1 To be charged No perſon ſhall vote for a knight of the ſhire in reſpett 
to the land tax. of any meſſuages, lands, or tenements, which have not, for 
ſix calendar months next before ſuch election, been aſſeſſed 
| to the land tax, in his own name, or in the name of his 
1 tenant occupying the ſame. Provided that this {hall not 
extend to annuities or fee farm rents (duly regiſtered) iſſu- 
| ing out of the an nor to any perſon who became in- 
2 | titled as aforeſaid to the premiſſes by deſcent, marriage, 
| marriage ſettlement, deviſe, or promotion to a benefice or 
office, within twelve calendar months next before ſuch 
election; but ſuch perſon ſhall be.intitled to vote, if the 
premiſes have been aſſeſſed within two years next before, 
in the name of the reſpective owner or occupier. 20 C. 3. 
4. 17. 1, 4. 
1 a the commiſſioners of the land tax, at their meetings 
1 for appointing aſſeſſors, ſhall cauſe to be delivered to each 
—_ allellor, a printed form of an aſſeſſment, according to go 
i | | , 
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they ſhall make their aſſeſſments; which ſhall be in this 


manner : 


County of N. An aſſeſſment made in purſuance of 
to wit. an act of parliament paſſed in the 

For the pariſh | year of his majeſty's reign, for grant- 

of in the fing an aid to his majeſty by a land tax 


ſaid county. | to be raiſed in Great Britain, for the 
) ſervice of the year —— 


Names of proprietors, Names of occupiers. Sums aſſeſſed, 
A. B. —— — | Himſelf, :-. — 
A, B. CD. —_—_—; —— 
E. F, ——— [C. d. ——— 
CD. ——— 6. H. ——— 
J. K. 

and ⁊ãäʒq N. 0 — ——— 
L. M. | 
I % 

| and 
T.U, — | 
Signed this — day of —— 17 —— By us, 
2 D. xeon. 


And by 30 G. 3. c. 35. After reciting that doubts had 
ariſen, whether if ſuch form be not riet purſued, the 
ſuffrage of the perſon claiming to vote would be admiſſible; 
It is therefore enacted, that nothing in the ſaid act ſhall 
prevent any perſon from voting for any meſſuages, lands, 
or tenements, on account of the tenant actually occupying 
the ſ:me, not being inſerted in ſuch aſſeſſment according 
to the ſaid form. Or although the name of the perſon 
claiming to vote, or by or through whom he derives his 
title, or his predeceſſor, ſhall not be inſerted in the aſſeſſ- 
ment in the form aforeſaid; provided ſuch meſſuages, lands, 
and tenements have been aſſeſſed to the land tax for ſix 
calendar months next before ſuch election in the name of 
the tenant actually occupying the ſame at the time of the 
aſſeſſment being made. 

And if any perſon ſhall hold or occupy any meſſuages, 
lands, or tenements, belonging to different owners, the 
lame ſhall be ſeparately rated, that the proportion of the 
land tax to be paid y each ſeparate owner may be aſcer- 
tained. /. 3. 20. | | 

Vol. III. 8 And 
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And they ſhall make three duplicates of ſuch aſſeſſments; 
and ſhall (at leaſt 14 days before delivering the aſſellments 
to the commiſſioners) cauſe one of the ſaid duplicates, or a 
fair copy thereof, to be ſtuck up upon the door of the 
church or chapel, or if it be an extraparochial or other 
place where there is no church or chapel, then on the door 
of the church or chapel next adjoining. /. 3. 

And the faid duplicates ſhall be delivered to the com- 
miſſioners, at their meeting ſor receiving the alſeſſmeuts. 
/ * if the name of any owner intitled to vote ſhall nat 
appear to be inlerted in the aſfeſſment, he may, on giving 
notice in writing to one of the aſſeſſors, appeal to the ſaid 
commiſſioners; who ſhall amend the aſſeſſment as the 
mall ſee cauſe : And if any perſon ſhall think himſclf ag- 
grieved by the determination of the commiſſioners, he 
may appeal to the next ſeſſions, giving ten days notice 
thereof to one of the commiſſioners who ſigned the dupli- 
cate, and to one of the aſſeſſors of the place where the 
eltate lies: and the ſeſlions may award cofts to either of the 
parties, and by their order or warrant levy the fame by 
G:{lrefs. And ii the ſaid commiſſioners, or the juſlices in 
teihons, upon any appeal before them reſpectively, hal! 
had it requiſite to inſert the names of any perſons who have 
been improperly omitted; ſuch perſons ſhall be deemed to 
be rated as effectually as if their names had been originally 
inſerted. /. 3. 10, 11. 

And the commiſſioners ſhall cauſe one of the duplicates 
ſo amended (after having been ſigned and ſealed by the 
laid commiſſioners or any three of them) to be returned to 
the aſſeſſors; who ſhall within ten days deliver the ſame 
to the chief conſ}able, taking his receipt for the ſame ; 
and the chief conſtable ſhall deliver upon oath fuch dupli- 
cate, without alteration, at the next ſeſſions in open court, 
the firſt day of the ſeſſions, to the clerk ot the peace, to be 
by him filed and kept amongſt the records. And if the 
aſſeſſor ſhall not deliver {ach duplicate ſo amended to the 
chief conſtable ; or if the chief conſtable ſhall neglect to 
deliver the ſame to the clerk of the peace, or wiltully alter 
the ſame ; he ſhall forfeit 5 1, And at the Michael- 
mas ſeſſions yearly, the clerk of the peace ſhall examine, 
whether all the ſaid duplicates reſpettively have been 
delivered for that year; and if it ſhall appear that 
any ſuch duplicates have not been received by or delivered 
to ſuch clerk of the peace by the chief conſtables, he (hall 


report the ſame to the court, and the Gurt {hall immedi. 
ately 


Parliament. 


ately impoſe the ſaid fine upon the chief conſtable, and 
the clerk of the peace ſhall give him immediate notice 
thereof; and if not immediately paid, the juſtices at ſuch 
feſſions ſhall by order of court iſſue a warrant of diſtreſs 
for the recovery thereof, directed to the conſtable of the 

lace where ſuch chief conſtable ſhall dwell.—But if the 
chief conſtable ſhall make oath at ſuch ſeſſions, that ſuch 
duplicate was not delivered to him by the aſſeſſor, the ſaid 
fine ſhall be impoſed upon ſuch aſſeſſor or aſſeſſors; and 
the juſtices ſhall by order of court iſſue a warrant of 
diſtreſs for the recovery thereof, directed to the conſtable 
of the place or other ſuch perſon as they ſhall think proper, 
and ſhall require the chief conitable to give noticeito fuch 
aſſeſſor of the ſaid fine being impoſed, who ſhall within 14 
days give ſuch notice accordingly : and if fuch aſſeſſors, or 
one of them, ſhall not deliver ſuch duplicate to the clerk 
of the peace within ten days after ſuch notice, then the 
warrant of diſtreſs ſhall be put in execution againſt ſuch 
aſſeſſor accordingly. But if the aſſeſſor ſhall, within ten 
days after ſuch notice, produce to the clerk of the peace 
the chief conſtable's receipt for ſuch duplicate, then the 
fine ſhall be levied on the ſaid chief conſtable as aforeſaid. 
Which ſaid fines, when recovered, ſhall be paid to 
the treaſurer, and applied as part of the county ſtock. 


And when any aſſeſſment ſhall not have been made by 
the aſſeſſors, and returned to the chief conſtable, and by 
him to the clerk of the peace; the juſtices in ſeſſions, or 
any two juſtices out of ſeſſions, may order ſuch aſſeſſments 
forthwith to be made and returned in manner aforeſaid. 


« 9. 

And it ſhall be lawful for all perſons, at any ſeaſonable 
times, to inſpett the duplicates in the hands of the clerk of 
the peace, paying 18. for each inſpection; and the clerk of 
the peace ſhall on demand deliver copies of the whole or 
any part thereof (ſigned by him, purporting the fame to 
be a true copy) being paid at the rate of 6d. for every 300 
words: Which faid duplicates or copies thereof ſigned as 
aforeſaid, and alſo the duplicate of any aſſeſſment in the 
poſſeſhon of the commiſſioners, or in the poſſeſſion of the 
receiver general, or a copy of the faid duplicates ſigned by 
ſuch commiſſioners and purporting the ſame to be a true 
copy, ſhall be admitted as legal evidence. And after iſſu- 
ing the writ for the election, the clerk of the peace or his 
deputy ſhall attend gratis from day to day, from the hour 
of nine in the ſorenoon to three in the afternoon, at the 
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place where the records are uſually kept, from the time of 
delivery of ſuch notice to the day immediately preceding the 
day of election, for the purpoſe of mſpettion and making 
the copies. And if he ſhall fail of his duty in any of the 
ſaid particulars, he ſhalt forfeit 500 I. with full coſts, to 
the party grieved, if the action be E within two 
months, or otherwiſe to any perſon who ſhall fue within 
12 calendar months; and fhall alſo forfeit his office and 
be incapacitated for holding the like office for the future, 

13-19. 

/ Finally, the clerk of the peace ſhall, on reaſonable no- 
tice, attend at the election of every knight of the ſhire, with 
the original duplicates, at the requeſt of any candidate, pay- 
ing to him after the rate of two guineas for each day of his 
attendance, and 1 8. 6 d. a mile for the coſts and charges 
in his journey from the plage of his abode to and from the 
place of election. /. 14. | 

Every freeholder, before he is admitted to poll for a 
knight of the ſhire, ſhall, if required by a candidate or any 
elettor, take the following oath (to be adminiſtred by the 
ſheriff, under ſheriff, or one of the ſworn clerks): Yiu 
ſhall ſwear, (or being one of the people called Quakers, 
You ſhall ſolemnly affirm,) that vou are a freehelder in the county 
of and have a freehold eflate,, conſiſting of 

(ſpecifying the nature of ſuch freehold eſtate, whether meſ- 

ſuage, land, rent, tithe, or what elſe; and if ſuch freehold 

eſtate conſiſts in meſſuages, lands, or tithes, then ſpecify- 
ing in whoſe occupation the ſame are; and: if in rent, then 
ſpecifying the names of the owners or poſſeſſors of the lands 
or tenements out of which ſuch rent is iſſuing, or of ſome 
or one of them) hing or being at in the county of 

- of the clear yearly value of 405. over and above al! 
rents and charges payable out of or in refpeft of the ſame ; and 
that you have been in the actual poſſaſſian or receipt of the rents 
or profits theresf, for your own uſe, above 12 calendar months, 
or that the ſame came to you within the time aforeſaid, by de- 

feent, marriage, marriage pom devi ſe, or promotion to d 
benefice in the church, or by promotion to an office ; and that 
fuch freehuld eflate hath not been granted or made ts you frau- 
dulently, an purpoſe to qualify your to give your vote; and that 
the pluce of your abode is at in and that you 
are 21 years of age, as you believe ;, and that you have nat been 
polled before at this election. And if he falſifies, he ſhall 
fluffer as in cales of perjury. 18 G. 2. c. 18. /. r. 

And the ſheriff and clerks ſhall enter not only the place 
of his freehold, but alſo the place of his abode, as he (hall 


declacs 


Parliament. 
declare the ſame at the time of giving his vote; and mall 


enter jurat* againſt the name of every ſuch voter who hath 
taken the oath. 10 An. c. 23. / 5. 


And the aforeſaid at of the 18 G. 2. c. 28. ſhall ex- 


tend to cities and towns that are counts of themſehues, where 
perſons have a right to vote in reſpect of a freehold of 40s. 
a vear ; but not where they have a right to vote an reſpect 
of burgage tenure, or where the right to vote fora freehold 
doth not require the ſame to be of 408. a year. 19 G. 2. 
C. 28. 

No perſon ſhall vote in the election of a knight of a 
ſhire, or member for a city or town being a county of 
itſelf, in reſpett of any annaity or rent charge granted be- 
fore June 1, 1763; unleſs a certificate upon oath be entred 
with the clerk of the peace or town clerk, 12 months 
before the election, as follows: I A. B. % — am 
really and bona do of an annuity or rent charge, for 
my own uſe and benefit, of the clear yearly value of 40 5. above 
all rents and charges payable out of the ſame, wholly iſſuing out 
4 freehold lands, tenements, or hereditaments belonging 10 C. 

. of ſituate, lying, and being in the pariſh, 
townſhip, or place, or in the pariſhes, townſhips, or places of 
E. in the county of —— without any truſt, agreement, mat- 
ter, or thing, to the contrary natwithflanding ; and I. or the 
perſon or perſons under whom I claim, way or were ſeiſed of the 
ſaid annuity or rent charge, before the firfl day of June 1763. 
And a like certificate ſhall be entred /mutatis mutandis } 
where ſuch rent charge came by deſcent, marriage, deviſe, 
or promotion to a- benefice or office. 3 G. 3. c. 24. / 
6 
And no perſon fhall vote at ſuch election in reſpeft of 


any annuity or rent charge granted after June 1, 1763; 


unleſs a memorial of the grant of ſuch annuity or rent 
charge ſhall have been regiſtered with the clerk of the 
peace or town clerk, 12 calendar months at leaſt before the 
firſt day of ſuch election: 

Which memorial ſhall be written on parchment, and di- 
rected to the clerk of the peace or town clerk, and fhall 
be under the hand and ſeal of the grantor, and atteſted by 
two witneſſes, one whereof to be one of the witneſſes to 
the execution of ſuch grant ; which witneſs ſhall upon oath 
before ſuch clerk prove the ſealing and delivery of the grant, 
and the ſigning and ſealing of the memorial: 

And the ſaid memorial ſhall contain the day and year of 
the date, and the names, additions, and abodes of the par- 
tics and wityelſes, and all the lands and tenements out 
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of which the rent charge iſſues, and the place where they 
lie: 

And the grant ſhall, at the time of entring the memo- 
rial, be produced to ſuch clerk of the peace or town clerk, 
who ſhall indorſe thereon a certificate in which ſhall be 
mentioned the day and year on which ſuch memorial (hall 
be entred. /. 3. 

And no perſon ſhall vote by reaſon of an aſſignment of 
ſuch annuity. or rent charge, without like certificate, entry, 
and memorial of ſuch grant and aſſignment, as in caſe of an 
original grant. . 4. | 

The clerk of the peace or town clerk to have for the en- 
try of ſuch certificate 1s. and of the memorial 2s. ; for 
ſearch thereof 15s. and for copies at the rate of 6d. for every 
200 words, /. 5. 

No perſon, claiming as a freeman to vote at an election 
for any city, town, port, or borough, {hall be admitted to 
poll, unleſs he hath been admitted to his freedom 12 calen- 
dar months before the firſt day of the eleftion : and if he 
ſhall preſume to vote contrary thereto, he ſhall forfeit 100l, 
and his vote ſhall be void. And if any perſon ſhall antedate 
ſuch admiſſion he ſhall forfeit oo. 3 C. 3. c. 15. 

Provided, that nothing herein ſhall extend to the cities of 
London or Norwich; nor to any perſon entitled to his free- 
dom by birth, marriage, or ſervitude, according to the cul- 
tom of ſuch city, town, port, or borough. id. 

And no perſon ſhall be admitted to vote at any election 
for any city, or borough, as an inhabitant paying ſcot and 
lot, or inhabitant, houſeholder, houſekeeper, and pot- 
waller, legally ſettled, or reſiant, or as an inhabitant there- 
of, unleſs he ſhall have been actually and bona fide an inha- 
bitant within ſuch city or borough for ſix calendar months 
previous to the day of election; and ſuch vote ſhall be null 
and void, and he ſhall forfeit 201. to be recovered in the 
courts at Veſiminſier within fix months: Provided that the 
ſame ſhall not extend to any perſon, who ſhall acquire the 
poſſeſſion of any houſe in ſuch city or borough, by deſcent, 
deviſe, marriage, or marriage ſettlement, or promotion to 
any office or benefice. And this ſhall relate only to per- 
ſons who claim to vote as inhabitants, in manner as afore- 
ſaid, and ſhall not extend to any other deſcription of per- 
ſons who may claim to vote by any other title, or by any 
other ſuperadded qualification. 26 C. 3. c. 100. /. 1, 2. 

By the 7 & 8 M. c. 4. No candidate, after teſte of the 
writ of ſummons, or after a place becomes vacant in par- 
liament time, ſhall, by himſelf, or by any other ways or 
7 means 


Parliament. 


meam on his behalf, or at his charge, before his election, 
directly or indirectly, give or promile to give to any elekt- 
or, any money, meat, drink, proviſion, preſent, reward, 
or entertainment, to or for any ſuch eletior in particular, 
or to any county, city, town, borough, port, or place in 
general, in order to his being eleded; on pain of being in- 
capacitated. i 

And by the 2 C. 2. c. 24. (which is required to be 
read by the returning officer immediately aſter reading the 
writ, and alſo at Eaſter ſeſſions yearly for any county or 
city, and at every election of the chief magiſtrate in any 
borough, town corporate, or cinque port) Every 
perſon, before he is admitted to poll, ſhall, if required by 
either of the candidates or any two electors, take the fol- 
lowing oath, to be adminiſtered by the returning officer 
or his deputy: I A. B. do ſwear (or, being one of the 
people called Quakers, I A. B. de ſolemnly affirm) 1 have 
not received or had by myſelf, or any perſon whatſoever in truff 
for me, or for my uſe and benefit, directly or indiretlly, any 
ſum or ſums of money, office, place, or employment, gift, or re- 
ward, or any promiſe or ſecurity for any money, office, emplay- 
ment, or gift, in order to give my vale at this election; and 
that I have not before been polled at this election. ſ. 1. 

And if any perſon ſhall take any money or other reward, 
or contract or agree for any money, gift, office, employ- 
ment, or other reward, to give or torbear to give his vote; 
he ſhall forfeit 50 l. /. 

And in all caſes where no oath of qualification, other 
than the ſaid oath againſt bribery, or the oaths of allegi- 
ance, ſupremacy, and abjuration, can now by law be re- 
quired, every perſon claiming to give his vote, ſhall (if re- 
quired as aforeſaid), before he is admitted to poll, take the 
oath following : 

Ide ſwear = affirm] that my name is A. B. and that I 
am | ſpecifying the addition, profeſſion, or trade of ſuch 
perſon], and that the place of my abode is at in the 
county of - [and if it is a town of more ſtreets than 
one, {p.cifying what ſtreet]; and that I haue not- before 
polled at this election; and that 1 verily believe myſelf to be of 
the fullage of 21 years. 25 G. 3. c. 84. ſ. 5. 


V. Polling. 


Before the returning officer ſhall proceed to the election, 


he ſhall immediately after the reading of the writ, take r to ve turn, 


and ſubſcribe the following oath, to be adminiſtered by a 
84 Juſtice 
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Parliament. 


juſtice of the peace or any three eleftors: I A. B. 4 
felemniy ſeucar, That I have not directiy nor indirettly re- 
cerved any ſum or ſums of money, office, place, or employment, 
gratuity, or reward, or any band, bill, or note, ar any promiſe 
of gratuity whatſoever, either by myſelf or any other perſon 
to my uſe or benefit or advantage, for making any return at the 
— election of members to ſerve in parliament ; and that [ 
wrll return ſuch perſon or perſons as ſhall, to the beſt of 


my judgment, appear io me 19 have the majority of legal wites : 


A poll being 
demanded, 


Not to continue 
more than 15 


days. 


Poll to he kept 
open ſeven 


hours a day. 


Poll clerks to 
ſwor N. 


Perſons to be 

appointed to 

adminiſter the 
eaths, &c. 
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Which oath ſhall be entered amongſt the records of the ſeſ- 
fions. 2 G. 2. c. 24. /. 3. | 

And if the election hall not be determined upon view, 
but a poll ſhall be demanded, the ſame ſhall commence on 
the day on which fuch demand 1s made, or upon the next 
day at fartheſt {unleſs it be Sunday, and then on the day 
after); and ſhall be duly and regularly proceeded in from 
day to day (Sundays excepted) until the ſame be finiſhed ; 
but ſo as not to continue more than 15 days at moſt (Hun- 
days excepted), and if the ſame ſhall continue for 15 days, 
then to be finally cloſed, before the hour of three in the 
afternoon of that day. 25 C. 3. c. 84. / 1. 

And every returning officer, unleſs prevented by ſome 
unavoidable accident, ſhall cauſe the ſaid poll to be kept 
open for ſeven hours at leaſt in each day, between eight in 
the morning and eight at night. id. /. 3. 

And every perſon employed as a poll clerk, ſhall, before 
he begins to take ſuch poll, be ſworn by ſuch returning 
officer, truly and indiſſerently to take the ſaid poll, and to 
ſet down the name of each voter, and his addition, proſeſ- 
ſion, or trade, and the place of his abode, and for whom 
he ſhall poll. 1d. /. 7. 

And by 34 C. 3. c. 73. after reciting, that in many 
places it may be impracticable to receive the votes of all 
perſons claiming. and having a right to vote within the 
time limited as aforeſaid; it is enatted, that when a poll 
ſhall be demanded, the returning officer ſhall, at the re- 
queſt in writing of any candidate under his hand, imme- 
diately after ſuch requeſt, and before he ſhall proceed 
further in taking the poll, appoint two or more perſons 
to adminiſter the oaths of allegiance, ſupremacy, and the 
declaration of fidelity, the oath of abjuration, and the de- 
claration or affirmation of the effect thereof, now required 
to be taken by voters; and to certify the names of electors 


- who {halt have taken ſuch oaths, or ſubſcribed and made 


ſuch declaration or affirmation reſpectively. And every 
perſon ſo appointed {hall immediately, and before he ſhall 


act, 


Parltament. 


20, take the following oath to be adminiſtered by the re- 
turning officer, or his deputy. 2 
[ ds ſwear, that I will faithfully and impartially adminiſter 
the oaths of allegiance, ſupremacy, and abjuration, and the de- 
claration of fidelity, and declaration or affirmation of the cfect 
of the ſaid oath of abjuration, to ſuch perſons as ſhall lawfully 
apply to me in that behalf, in order to qualify themſelves t2 
vote at this eleftion ; and that I will, on being thereunts re- 
queſted, fairly and truly give to every ſuch perſon, or any ef 
them, who ſhall take ſuch oaths, or ſubſcribe ſuch declaration 
of fidelity, and make ſuch declaration or affirmatten of the 
effect of the ſaid oath of abjuration, or either of them, before 
me, a certificate thereof, according to the direction of an att of 
parliament made in the 34th year of the reign of his majeſly king 
George the third, intituled, | here ſet forth the title of the act, 
and that I will not give ſuch certificate lo any perſon before he 
fhall have taken ſuch oath or oaths, or made or ſubſcribed 
veh declaration or declarations, affirmation or affirmations, as 
ſhall be mentioned in ſuch certificate, before me and in my pre- 
n. 1. 
, And if at any time during the election it ſhall be found, 
that the number of perſons ſo appointed are inſufficient 
for the purpoſe, and that the poll 1s delayed thereby ; the 
returning officer, at the requeſt in writing of any candi- 
date then preſent, ſhall appoint more in like manner as 
aforeſaid. /. 4. a 
And any perſon claiming to vote may apply to one of 
the perſons ſo appointed, to take the ſaid oaths, or to 
make and ſubſcribe ſuch declaration or affirmation as afore- 
laid, and ſuch perſon ſhall adminiſter the ſame accordingly, 
and ſhall immediately ſign and deliver a certtficate thereof, 
which ſhall contain the name, addition, and place of abode 
of the perſon to whom the ſame ſhall be fo delivered, 
and to be in the following form : , 

A. B. [naming the perſon] of ſhis place of abode, ad- 
dition, or occupation | has taken the oath [naming the oath] 
before me this day of —— 

Or in caſe of a quaker, A. B. [naming the perſon] f 
[place -of abode, addition, or occupation | has made and 

ſubſcribed the declaration of fidelity, and affirmed the effett of 
the oath . ee [naming the ſame} before me this 
ay 0 . 
And ſuch + ho on producing ſuch certificate to the 
returning officer or perſon taking the poll, ſhall be per- 
mitted to poll in like manner as if fuch oaths, &c. ha 
been taken befote the returning officer. 7. 2. 
And 


Oath to be taken 
by ſuch perfong 


If a ſufficient 
number have 
not heen ap- 
pointed. 


Electors to take 
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before ſuch per- 
f{ons, who ſhall 
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No perſon to 
vote without 
producing ſuch 
certificate. 


Proper places to 
be appointed 


for taking ſuch 
oaths, &c., 


Such places to 
be provided, 
evious to the 
election if re- 
quired, 


Expences to be 


Parltament, 
And if any perſon ſhall offer to vote without Producing 


ſuch certificate as aforeſaid, and being lawfully required to 
take the ſaid oaths, and make ſuch declaration as afore. 
ſaid ; the ſame ſhall not be adminiſtered to him by the 
returning officer or perſon taking the poll, but he ſhall 
immediately withdraw, and take the ſame before one of 
the perſons appointed as aforeſaid. /. 3. 

And the returning officer ſhall prov.de a proper place 
for every ſuch perſon ſo appointed, to which place the 
reſpective elettors may have free acceſs without interrupt- 
ing the poll, and ſo as the perſons ſo appointed may act 
ſeparately without interfering with each other, and every 
ſuch place ſhall be open and attended by the perſon ap- 
pointed to att there, during all the time of the poll ; and 
ſhall be kept open eight hours at leaſt in every day between 
eight in the morning and eight in the evening, until the 
final cloſe of the poll; and ſuch oaths, Ec. ſhall be ad- 
miniſtered to as many of the electors, being ready, as con- 
veniently can, not exceeding 12 at one time. And the 
returning officer {hall deliver to each perſon ſo appointed 
as aforeſaid, a ſuthcient number of printed forms of the 
declaration to be made by quakers, with blanks therein for 
the names of the perſons offering to make and ſubſcribe 
the ſame to be inſerted therein; and alſo a ſufficient num- 
ber of printed certificates in the form aforeſaid, to be filled 
up and delivered to each elector ſo taking the ſaid oaths 
or aſſirmation as aforeſaid. /. 5. 

And in caſe any candidate ſhall, three days at the leaſt 
before ſuch election, give or cauſe to be given notice in 
writing to the returning officer to provide proper places 
for adminiſtring the ſaid oaths, Sc. as aforeſaid, he (hall 
. and provide ſuch proper places ſo as to be ready 

efore and againſt the day of election; and in caſe there 
ſhall not be a ſufficient number of fit and convenient places 
for that purpoſe, at the town or place where ſuch elettion 
ſhall be had, which the returning officer can conveniently 
and at a reaſonable expence procure, then he ſhall cauſe 
ſuch booths, or temporary erections to be made in conve- 
nient places in that behalf as ſhall be neceſſary for the 
purpole ; the expence of which, and of the ſaid printed 


detr-yed by the forms, and alſo the allowance to be made to the ſeveral 


candidates. 


perſons appointed to adminiſter the oaths, &c. as afore- 
ſaid (not exceeding one guinea a day each for every day's 
attendance) ſhall be paid by the candidates in equal pro- 
; portions, to the returning officer; which if not paid, may 
be recovered in the courts at Męſiminſter. ſ. 0. 1 
n 


Parliament, 


And ſuch votes ſhall be deemed legal, which have been 
ſo declared by the laſt determination in the houſe of com- 
mons : Which laſt determination, concerning any county, 
city, borough, cinque port, IT ſhall be final to all 
intents and purpoſes. 7 & 8 W. c. 25. / 4. 


FI. Return. 


After the election, the names of the perſons choſen ſhall 
be written in an indenture under the ſeals of the electors, 
and tacked to the writ, . 7 H. 4. c. 15. 

And the returning officer ſhall immediately after the 
final cloſe of the poll, or 6n the day next after, truly, fairly, 
and publickly declare the 'name of the perſon who hath the 
majority of votes, and ſhall forthwith make a return of 
ſuch perſon ; unleſs the returning officer, upon a ſcrutiny 
being demanded by any candidate, or any two elettors, 
ſhall deem it neceſſary to grant the ſame; in which caſe 
he ſhall proceed thereon, but ſo, as that in all caſes of a 
general election, every returning officer having the return 
of the writ, ſhall cauſe a return of a member to be filed 
in the crown office, on or before the day on which ſuch 
writ is returnable : And every other returning officer, att- 
ing under a precept or mandate, ſhall make a return of a 
member in obedience to the ſame, fix days at leaſt before 
the day of the return of the writ, by virtue of which ſuch 
election has been made; and ſo that in caſe of any election 
upon a writ iſſued during a ſeſſion or prorogation of par- 
lament, and a ſcrutiny being granted as aforeſaid, then 
that a return of a member ſhall be made within 30 days 
after the cloſe of the poll (or ſooner if the ſame can con- 
veniently be done). 25 G. 3. c. 84. / 1. 

And if any officer ſhall return any member contrary to 
the laſt determination in the houſe of commons, the ſame 
ſhall be adjudged a falſe return; and the party duly elected 
may recover double damages, with full coſts. 7 & 8 FF. 
6. 7+ 

And the like remedy ſhall be againſt an officer making a 
double return. id. 

And whenever a ſcrutiny ſhall be granted as aforeſaid, 
and there ſhall be more parties than one ; the returning of- 
ficer ſhall decide alternately on the votes given for the dif- 
ferent candidates who ſhall be parties to ſuch ſcrutiny, or 


= whom the ſame ſhall be carried on. 25 G. 3. c. 84. 
2. 
| And 
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Parliament. 

And ſuch returning officer may, if he ſee cauſe during 
ſuch ſcrutiny, adminiſter an oath to any perſon conſenting 
to take the ſame, touching the right of any perſon having 
voted, or touching any other matter or thing, material or 
neceſſary towards carrying on ſuch ſcrutiny. id. /. 6, 

Provided, that nothing herein ſhall extend to alter or 
affect the election of any member for any place where par- 
ticular regulations have been made by ſtatute. id. /, . 

And if upon any writ illued no return ſhall be made, on 
or belore the day on which ſuch writ is returnable ; or if a 
writ {hall have been iſſued during any ſeſſion or proroga- 
tion of parhament, and no return ſhall be made within 
52 days after the day on which ſuch writ bears date, or if 
the return made in either caſe ſhall not be a return of 7 
member according to the requiſition thereof, but contain 
ſpecial! matter _ concerning ſuch election: Any perſon 
having or claiming a right to vote, or claiming a right to 
be returned, who ſhall think himſelf aggrieved, may peti- 
tion the houſe of commons concerning the ſame ; and upon 
ſuch petition being preſented, a day and hour {hall be ap- 
pointed for taking the ſame into conſideration, and notice 
thereof in writing ſhall be forthwith given by the ſpeaker 
to the petitioners, and to the officer by whom ſuch return 
ſhould have been made, accompanied with an order to at- 
tend the houſe at the time appointed, by themſelves, or 
their counſel, or agents; and a ſelect committee ſhall be 
appointed, according as is directed by 10 & 11 G. 3. who 
{hall proceed therein as by the ſaid acts are directed: and all 
rules and regulations in either of the ſaid acts contained ſhall 
extend to this act. id. ſ. 10, 11. 

And every perſon who, in taking any oath herein-before 
appointed, ſhall thereby commit wilful perjury, or unlaw- 
fully and corruptly procure or ſuborn any other perſon to 
take any ſuch oath, whereby he ſhall commit ſuch wilful 
perjury, and ſhall be thereof convicted, he ſhall incur 

uch penalties as are inflifted by 5 El. c. 9. & 26 C. 2. 
c. 25. . 8. 

And every ſuch ſheriff or returning officer ſhall deliver 
copies of the poll to any per ſon deſiring the fame, paying 
a reaſonable charge for writing thereof, 7 & 8 V. c. 25. 


J. 6. 


Finally, he ſhall, within 20 days after the election, de- 
liver over upon oath (to be adminiſtered by the two next 
juſtices, 1 ©.) the poll books to the clerk of the peace, 
without alteration ; to be kept amongſt the records of the 


ſeſlions. 10 Ann. c. 23. | 5 By 
n 


I 
\ 


Parliament, 


And on petition to the houſe of commons, complaining 
of an undue election, 49 members of the houſe of com- 
mons ſhall be choſen by ballot, out of whom each party 
{hall alternately ftrike out one, till they be reduced to the 
number of 13; who, together with two mote, of whom 
each party ſhall nominate one, ſhall be a ſelett committee 
for determining ſuch controverted election. 10 G. 3. c. 16. 


11 G. 3. c. 42. 
VII. Privilege of parliament. 


By the common law, a member of parliament fhall have 
the privilege of parliament, not only for himſelf and his 
ſervants, to be freed from arreſt, ſubpœna, citation, and 
the like ; but alſo for his horſes and goods to be free trom 
diſtreſſes: but for treaſon, felony, and breach of the peace, 
there can be no privilege. 4 In}. 24, 25. 

T. 31 G. 2. Rex v. Earl Ferrers : A writ of habeas cor- 
pus having been granted, and ſerved upon the ſaid earl, re- 
turnable immediale, to bring up the body of his counteſs, 
who was ſiſter to ſir William Meredith (to the end that 
ſhe might have an opportunity to lay her caſe before the 
court, and ſwear the peace it ſhe ſhould think proper, 
thereby to receive the protection of the court againſt the 
faid earl); and he the ſaid earl having neglected to return 
the ſaid writ; Mr. Norton and the other counfel for Sir 
Wilkam Meredith, on behalf of his ſiſter, intended to have 
moved for an attachment againſt the earl for this his dif- 
obedience. But ſome doubts and difficulties having been 
ſtarted by members of both houſes, concerning the privi- 
lege of peerage, and whether the court of king's bench 
could iſſue an attachment againſt a peer during the fitting 
of parliament, and execute it upon him, only for a con- 
tempt to their court; Sir Milliam judged it prudent to pe- 
tition the houſe of lords, for their leave to proceed againſt 
the earl, and accordingly (by the hands of- the earl of 
WV:ftmorland) delivered a petition, ſtating the facts. Lord 
Delaware oppoſedit ; and ſaid, it was too ſummary and haſty 
a method of determining upon their privileges; and pro- 
poled referring the matter to a committee, and ſummoning 
Lord Ferrers to anſwer it in his place: And to obviate the 
objections, which might be made to this method, on ac- 
count of the delay, he offered ſome ſchemes for the im- 
mediate ſafety of the countels. But L. Mansfie/d an- 
iwered him, and ſpoke in ſupport of the juriſdiction of his 


court, and the unxeaſonableneſs, injultice, and inconve- 
nience 
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mence of allowing ſuch a privilege, in criminal caſes and 
breaches of the peace. The duke of Argyle ſpoke to the 
like effect, and expreſſed a ſurprize that there ſhould be 
any doubt about it; the reaſon of the thing being ſo clear 
and plain. Laſtly, the earl of Hardwicke ſpoke ſtrongly 
and particularly in ſupport of the ſame dottrine, and ad. 
duced many inſtances and precedents in proof of his poſi- 
tions; and concluded with propoſing, that to put an end 
to all doubt about it for the future, the lords ſhould come 
to a reſolution ; and accordingly they did come to the fol. 
lowing reſolution or declaration, and ordered it to be en- 
tered on their journal, viz. 7 February 1757, It is or- 
« dered and declared, that no peer or lord of parliament 
«*« hath privilege againſt being compelled by proceſs of the 
« courts of /Ye/tminſler-hall, to pay obedience to a writ of 
« Habeas corpus directed to him.” Burr. Mansf. 631. 

By the 12 & 13 . c. 3. and 11 G. 2. c. 24. Any per- 
ſon may bring an action againſt a peer or member of par- 
liament, or any of their menial or other ſervants, imme- 
diately after the diſſolution or prorogation, until a new 
parliament meet, or the ſame be reaſſembled ; and from 
any adjournment of both houſes for above 14 days, until 
both houſes ſhall. meet or reaſſemble: and the courts dur- 
ing ſuch time may proceed to give judgment and award 
execution, — But this ſhall not extend to ſubjett the 
perſon to be arreſted during the time of privilege ; but the 
plaintiff may proſecute at law by ſummons and diſtreſs 
infinite, or by original bill and ſummons, attachment, 
and diſtreſs infinite, until the detendant ſhall enter a com- 
mon appearance, or file common bail : And in equity, the 
plaintiff may proceed by letter or ſubpœna; and after ſer- 
vice thereof, may, for want of appearance or anſwer, or 
non-performance of an order or decree, or for breach there- 
of, ſequeſter the feal and perſonal eſtate of the party, but 
not arreſt his body. 

By the 4 C. 3. c. 33. with reſpect to bankrupts, the 
petitioners, on atlidavit of the debt, and that they verily 
believe that the debtor is a trader within the ſtatutes of 
bankruptcy, may ſue out a ſummons, or an original bill 
and ſummons, and ſerve him with a copy thereof; and if 
he ſhall not, within two months after ſervice, pay the debt, 
or enter into bond to pay ſuch ſum as ſhall be recovered, 
with coſts, he ſhall be adjudged a bankrupt from the time 
of ſervice of the ſummons, and the creditors may proceed 
againſt him as againſt other bankrupts. Provided, that 


thus ſhall not extend to ſubject any perſon intitled to = 
| | vilege 


Parliament. 


vilege to be arreſted during the time of ſuch privilege, ex- 
cept in caſes made felony by any of the ſtatutes of bank- 
ruptcy. 

And by the 10 G. 3. c. 50. Any perſon may commence 
and proſecute any action in any court of record or court 
of equity, or of admiralty (or, in cauſes matrimonial and 
teſtamentary, in any court having cognizance of cauſes 
matrimonial and teſtamentary), agaiuſt any peer or mem- 
ber of the houſe of commons, or any of their menial or 
other ſervants, or any other perſon intitled to privilege of 
parliament ; and no proceedings thereupon ſhall be de- 
layed under colour of ſuch privilege. Provided, that this 
ſhall not ſubjett the perſon of any member ol the houſe 
of commons to be arreſted or impriſoned on any ſuch ſuit 
or proceedings. And to remedy the dilatorineſs by procels 
of diſtringas, the court out of which the writ proceeds, 
may order the iſſues levied from time to time to be ſold, 
and the money ariſing thereby to be applied to pay ſuch 
coſts to the plaintiff as the court ſhall think juſt, and the 
ſurplus to be detained till the defendant ſhall have appear- 
ed, or other purpoſe of the writ be anſwered. And obe- 
dience may be inforced to any rule of the court of king's 
bench, common pleas, or exchequer, againſt any — * 
intitled to privilege, by diſtreſs infinite, if the perſon inti- 
tled to the beucht of ſuch rule ſhall chuſe to proceed in 
that way. 


VII. How long the parliament ſhall continue. 


The parliament ſhall have continuance for ſeven years, 
to be accounted from the day on which by the writ of ſum- 
mons they ſhall be appointed to meet; unlels ſooner dil- 
ſolved by the king. 1 C. J. 2. c. 38. 

And they ſhall not be diflolved by the king's death, but 
ſhall continue and immediately meet, fit, and act for fix 
months, unlels ſooner diſſolved by the ſucceſſor. And if 
there be then no parliament in being, the laſt preceding 
parliament ſhall meet, ſit, and act as aforeſaid. 7&8. 
c. 15. 6 An. c. 7. 


IX. When an act of parliament ſhall take date. 


By the 33 C. 3. c. 13. after reciting, that in every act 
of parliament in which the commencement thereof is not 
Gretted to be from a ſpecifick time, it doth commence 
from the firſt day of the ſeſſion of parliament in 2 
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ſuch aR is paſſed, which is liable to great injuſtice ; to re. 
medy which, it is enacted, that the clerk of the parlia. 
ments ſhall indorſe (in Engl) on every act of parliament 
which ſhall paſs after the 8th April 1793, immediately after 
the title of ſuch aft, the day, month, and year, when the 
ſame paſſed and received the royal aſſent; which indorſe. 
ment ſhall be taken to be the date of its commencement, 
where no other commencement ſhall be therein provided, 


. 1. | 


Parſnips. 


£ HE penalty for ſtealing parſnips is the ſame as for 
ſtealing turnips.: For which, ſee the title Turnips. 


Partition. 
* the 8 CN. c. 31. intitled, An act for the eaſier 


obtaining partitions of lands in coparcenary, joint- 
tenancy, and tenancy in common, it is enacted, that if the 
high ſheriff cannot conveniently be preſent at the execution 
of any judgment in partition, in ſuch caſe the under ſheriff 
in preſence of two juſtices may proceed to execution of the 
writ of partition. 


Partridge. See Game. 
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BY the 25 G. 3. c. 48. Every perſon exerciſing the trade 
of a pawnbroker, {hall take out- a licence, for which 
he ſhall pay, if within the bills of mortality, 101. ; elſe- 
where 5 l.; and fhall renew the fame annually, ten days 
at leaſt before the end of the year, on pain of forfeiting 
501: to be recovered in the courts at H/eſtminſter. ſ. 1. 
- "> is 

e The ſame to be under the management of the commil- 
Goners of the ſtamp duties. /. 2. 1 

n 
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And no perſon ſhall keep more than one houſe or ſhop 
by virtue of one licence; but perſons in partnerſhip need 
only take out one licence for one houſe, /. 7, 8. 

All perſons who ſhall receive by way of pawn, pledge, 
or exchange, any goods, for the repayment of money lent 
thereon, [hall be deemed pawnbrokers. /. 5. 

But the ſame ſhall not extend to any perſon who ſhall 
lend money at 5 l. per cent., intereſt, without taking any 
further or greater profit for the loan thereof. /. 6. 

By 36 G. 3. c. 87. the 29 E. 3. c. 58. 31 G. 3. c. 52. 
and 33 G. 3. c. 53. for regulating pawnbrokers, are to 
remain in force only till the end of the then ſeſſion 
of parliament; and in lieu thereof this act ſhall be put in 
execution during three years, and from thence to the end 
of the then next ſeſſion of parliament. /. 1. 31. 

And every pawnbroker ſhall cauſe his name, and the 
word pawnbriker to be put up in large 'egible characters, 
over the door of his ſhop or other place uſed by him for 
carrying on ſuch buſineſs, on pain of forfeiting 10 l. for 
every ſhop or place made uſe of for one week without hav- 
ing the ſame put up: To be recovered by confeſſion, or 
oath of one witneſe, by diſtreſs, by warrant under the 
hands and ſeals of two juſtices, half to the informer, and 
half to the poor; and for want of ſufficient diſtreſs, the 
offender to be committed to gaol or houſe of correttion, 
not exceeding three months, nor leſs than fourteen days, 
unleſs ſuch penalty and reaſonable charges ſhall be ſooner 
paid. 36 C. 3. c. 87. /. 19. 

And every pawnbroker may demand and take the fol- 
lowing rates over and above the principal ſum advanced, 
before he ſhall be obliged to re-deliver the goods pawned, 
(viz.) a 

For every pledge upon which there ſhall have been lent 
not exceeding 2s. 6d. one halfpenny, for any time not 
exceeding one calendar month, and the ſame for every 
month afterwards, including the current month in which 
ſuch pledge ſhall be redeemed, although ſuch month ſhall 


not be expired: 
If 5s. ſhall have been lent thereon, 1 d. 


— 7 8. 6 d. — ditto — 1 by d. 

— 108. — ditto —— 2 d. 

— 28. 6d. — ditto — 21d. 

— 158. — ditto — 3d. 

— 178. 6d. — ditto — 32 d. 

— 1 l. os. — ditto — 4d. | 
Vor. III. 1 And 
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And ſo on progreflively and in proportion for any ſum 
not exceeding 40 8. and if exceeding 408. and not exceed. 
ing 42 8.—8 d.; and if exceeding 42 8. and not exceeding 
10 J. after the rate of 3 d. for every 20 8. by the calendar 
month including the current month, and ſo in proportion 
for any fractional ſum; which ſaid ſeveral ſums ſhall be in 
lieu of, and taken as a full ſatisfaction for all intereſt due, 
and charges for warehouſe room. f. 2. 

And where any intermediate ſum lent upon pawn fhall 
exceed 2s. 6d. and not amount to 401. the perſon lending 
the ſame may take a profit as aforeſaid of 4 d. and no 
more, for the loan of 20 s. by the calendar month, inclu- 
ding the current month as aforeſaid. /. 3. 

rovided always, that the party intitled to, and applying 
for redemption of goods pawned within ſeven days after the 
end of the firſt month after the ſame have been pledged, 
may redeem the ſame without paying any thing by way of 
profit to the broker for the ſaid ſeven days, or ſuch part 
thereof as ſhall then have elapſed ; and after the expiration 
of the ſaid firſt ſeven days, and before the expiration of 
the firſt fourteen days of the ſecond month, he may redeem 
ſuch goods upon paying the profit payable for one month 
and a half; but if after the expiration of the fourtecn days 
and before the end of the ſaid ſecond month, the broker 
may take a profit of the whole ſecond month: and that the 
like regulation and reſtriftion ſhall take place in every ſub- 
ſequent month wherein application ſhall be made for re- 
deeming goods pawned. /. 4. 

And every pawnbroker ſhall canſe to be painted or 

rinted in large legible charatters, the rate of profit allowed 
* this act to be taken, and alſo the various prices of the 
notes or memorandums to be given according to the rates 
aforeſaid, and an account of ſuch as are to be given grat:s, 
and of the expence of obtaining a ſecond note or memo- 
randum, where the former one has been Joſt, miſlaid, de- 
firoyed, or fraudulently obtained ; and place the fame in 
fome conſpicuous part of the ſhop or place where ſuch bu- 
ſineſs is carried on, ſo as to be viſible to the perſohs 
pledging or redecming goods, under forfeiture of 5. 
J. 18. 22. 

And every perſon who ſhall take any goods by way of 
ed ” 
din pawn; pledge, or exchange, whereon ſhall be lent above 
5s. ſhall, before he advance or lend any money thereon, 
enter in a fair and regular manner, in a book to be kept 
for that purpoſe, a defcription of ſuch goods, and the ow 
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Jent thereon, with the day and year, and name of the per- 
fon by whom they were pawned, and the name of the ſtreet, 
and number of the houſe, if numbered; where ſuch perſon 
ſhall abide, and whether he be a lodger in, or keeper of ſuch 
houſe, by uſing the letter L. if a lodger, and the letters 
H.K. if a houſekeeper, and alſo the name and place 
of abode of the owner, according to the information 
of the perſon ſo pawning the ſame; into all which cir- 
cumſtances he is required to enquire of the party before 
any money ſhall be advanced, and if the ſum lent ſhall 
not exceed 5s. ſuch entry ſhall be made within four 
hours after the ſaid goods ſhall have been pawned ; and at 
the time of taking every pawn, a note or memorandum writ- 
ten or printed ſhall be given to the perſon pawning the 
ſame, containing a deſcription of ſuch goods received in 
pawn, and alſo the money advanced thereon, with the day 
and year, and names and places of abode, and numbers of 
the houſes, and whether lodgers or houſekeepers, by uſing 
the letters aforeſaid, of the parties as aforeſaid : and upon 
which ſaid note or memorandum, or on the back thereof, 
ſhall be written or printed the name and place of abode 
of ſuch broker, which note or memorandum the party 
pawning ſuch goods is required to take, and unleſs he ſhall 
take the ſame, ſuch broker thall not receive and retain ſuch 
pledge: And ſuch note where the ſum lent is under 58. 
ſhall be given gratis. 

If the ſum lent is 5's. and under 10s. ſuch broker may take Id. 


Ditto 10s. ditto 20s. ditto 1d. 
Ditto 208. ditto 51. ditto 2d. 
Ditto 51. and upwards ditto 4d. 


Which note ſhall be produced to the broker before he 
ſhall be obliged to redeliver ſuch goods, except as here- 
alter is excepted. 30 C. 2. c. 24. ,. 4. 36 G. 3. c. 87. J. 5. 

And in all caſes where goods pawned ſhall be redeemed, 
the pawnbroker {hall write or indorſe upon every duplicate 
the profit taken by him, and ſhall keep ſuch duplicate in his 
cuſtody for one year next following. 36 G. 3, c. 87. / 6. 

It any perſon ſhall knowingly and deſignedly pawn, or 
exchange, or unlawfully diſpoſe of the goods of any other 
perſon, not being employed or authoriſed by the owner ſo 
to do, one juſtice may grant his warrant to apprehend ſuch 
oflender; and if he ſhall be thereof convicted by the oath of 
one witneſs, or confeſſion, before ſuch juſtice, he ſhall forfeit 
208. and alſo the full value of the goods; and if not forth- 
with paid, the ſaid juſtice ſhall commit him to the houſe 
of correftion or ſome other publick prifon of the place 
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where he ſhall reſide or be convicted, there to remain and 


de kept to hard labour for not more than three calendar 


months, unleſs the forfeiture ſhall be ſooner paid: And if 
within three days before the expiration of the ſaid term of 
commitment, the ſaid forfeiture ſhall not be paid; the (aid 
Juſtice, upon application of the proſecutor, ſhall order him 
to be publickly whipped in ſuch houſe of correction or pri- 
fon, or m ſome open publick place of the county, city, di. 
viſion, town, or place wherein the offence ſhall have been 
committed, 4s to ſuch juſtice ſhall ſeem proper. The ſaid 
for ſeitures, when recovered, to be applied towards making 
ſatisfaction thereout to the party injured, and defraying the 
coſts of the proſecution, as [hall be adjudged reaſonable by 
ſuch juſtice ; but if the party injured ſhall decline to ar- 
cept of ſuch ſatisfaction and coſts, or if there he any over- 
plus of the ſame, then ſuch forfeitures or overplus ſhall be 


paid ro the overſeers for the uſe of the poor of ſuch pariſh 
or place. 30 G. 2. c. 24. f. 3. 30 G. 3. c. 87. |. 7. 


And if any perſon ſhall counterfeit, forge, or altes, any 
ſach note or memorandum, or procure the ſame to be 
done; or ſhall utter, vend, or fell ſuch note, knowing the 
ſame to have been counterfeited, torged, or altered, with 


intent to defraud any perſon ; ſuch offender ſhall be pu- 


niſhed as hercaiter mentioned: and any perſon, or his 
fervant or agent, to whom ſuch note ſhall be uttered or 
offered, which he ſhall have reaſon to fuſpett has been 


counterſeited, forg-d, or altered, may ſeize the perſon of- 


fering the ſame, and deliver him to a conſtable, who ſhall 
convey him before ſome juſtice of the place where ſuch 
offence is ſuppoſed to have been committed; and it upon 
examination it ſha!l appear, to the ſatisfaQion ol ſuch jul- 
tice, that ſuch perſon i guilty, he ſhall commit him to the 
gaol or houſe of correttion of the county or place where 
fuch offence was committed, for any time not exceeding 
three months, nor leſs than one calendar month. 36 C. 3. 
c. 87. f. 9. 

And if any perſon who ſhall offer by way of pawn, 
pledge, exchange, or ſale, any goods, ſhall not be able 
or {hall refuſe to give a ſatisſactory account of himſelf, or 
of the means by which he became poſſeſſed thereof, ot 
ſhall give any falſe information as to whether ſuch goods 
are his own property or not, or of his name and place 0! 
abode, or the name and place of abode of the owner of ſuch 
goods, or if there ſhall be any other reaſon to ſuſpect that 
ſuch goods are ſtolen, or otherwiſe legally or clan- 


any 
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any colour of title, by law to redeem ſuch goods, ſhall at- 
tempt to redeem the {ame ; it ſhall be lawful for any perſon, 
his ſervant, or agent, to whom the ſame {hall be offered, 
to ſeize and detain ſuch perſon, and the ſaid goods, and to 
deliver him immediately into the cuſtody of a conſtable, 
who ſhall, as ſoon as may be, convey ſuch perſon and the 
ſaid goods before a juſtice; and if ſuch juſtice ſhall upon 
examination and enquiry have cauſe to ſuſpect that the ſaid 
oods were ſtolen, or illegally or clandeſtinely obtained, or 
that theſperſon offering to redeem the ſame hath not any 
pretence or colour of right ſo to do, he ſhall commit ſuch 
perſon into ſafe cuſtody tor ſuch reaſonable time as ſhall be 
neceſſary for obtaining proper information, in order to be 
further examined; and 1f upon either examination it ſhall 
appear to the ſatisfaction of ſuch juſtice, that the ſaid goods 
were ſtolen, or illegally or clandeſtinely obtained, or that the 
perſon offering to redeem the ſame hath not any pretence 
or right ſo to do; he ſhall commit ſuch offender to the gaol 
or houſe of correQtion of the county or place where the of- 
ſence was committed, to be dealt with according to law, 
where the nature of the offence ſhall authorize ſuch com- 
mitment by any other law ; and where the nature, of the 
offence ſhall not authorize ſuch commitment by any other 
law, then ſuch commitment ſhall be for any time not ex- 
ceeding three calendar months, at the diſcretion of ſuch juſ- 
tice. 30 C. 2. c. 24. / 7, 8. 36 G. 3. c. 87. / 9. 

And if any perſon ſhall knowingly buy, or take in as a 
pledge, any linen or apparel entruſted to any other perſon 
to walh, ſcour, iron, mend, or make up; and ſhall be 
convicted thereof, on the oath of one witneſs, or conſeſ- 
kon, before one juſtice ; he ſhall forfeit double the ſum 
given or lent on the ſame, to the poor, to be recovered as 
other forfeitures by this act; and ſhall be obliged to reſlore 
the ſaid goods to the owner in preſence ot the juſlice. 
0 G. 2. c. 24. / 6. 

And if the owner of any goods unlawfully pawned, 
pledged, or exchanged, ſhall make out either on his oath, 
or by the oath of one witneſs before one juſtice, that ſuch 
owner hath had his goods unlawfully obtained or taken 
from him, and that there is juſt cauſe to ſuſpect that any 
perſon within the juriſdiction of ſuch juſtice hath knowingly 
and unlawfully taken to pawn, or by way of pledge, or 
in exchange, any goods of ſuch owner, and without his 
privity or authority; and ſhall make appear to the ſatisfaction 
ot ſuch juſtice, probable grounds for ſuch the owner's ſuſ- 
pion ; ſuch juſtice may ifſue his warrant for ſearching 
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Pawnbrokers 
retvfing to deli- 
ver up goods 


Pavncd. 


o the lender, and in caſe the lender ſhall refuſe to ac. 


Palbning. 
within the hours of buſineſs, the houſe, warehouſe, or other 
place of any ſuch perſon ſo charged as aforeſaid; and if the 
occupier of ſuch houſe, warehoule, or other place, ſhall, on 
requeſt to him made to open the ſame by any peace officer 
authorized to ſearch there by warrant of ſuch juſtice, refule 
to _ and permit the ſame to be ſearched, it ſhall be lawful 
for ſuch peace officer to break open any ſuch houſe, ware- 
houſe, or other place within the hours of buſineſs, and to 
ſearch as he ſhall think fit therein for the goods ſuſpetcd to 
be there, doing no wilful damage; and no perſon hal op- 
pole or hinder any ſuch ſearch ; and if upon ſuch ſearch any 
of the goods ſhall be found, and the property of the owner 
ſhall be made out to the ſatisfaction of ſuch juſtice by the 
oath of one witneſs, or confeſſion, ſuch juſtice ſhall there. 
upon cauſe the ſame to be forthwith reſtored to the owner, 
30 G. 2. c. 24. ſ. 9. 36G. 3. c. 87. / 10. 

And if any goods ſhall be pawned or pledged for ſecu- 
ring any money Jent thereon, not 2 jn the whole 
the principal ſum of 101. and the profit thereof; and if 
within one year after the pawning thereof, (proof having 
been made on oath by one witneſs, or by producing the 
note or memorandum direfted to be given by this att as 
aforeſaid, before any ſuch juſtice, of the pawning of ſuch 
goods within the ſaid ſpace of one year, or one year and 
3 months, as the caſe may be) any ſuch pawner who 
was the real owner of ſuch goods at the time of the 
pawning thereof, ſhall tender to the perſon who lent on fe- 
curity of the ſaid goods the principal money borrowed 
thereon, and profit according to the rates by this att eſta- 
bliſhed : and if the perſon who took the goods in pawn 
ſhall thereupon neglect or refuſe to deliver back the goods ſo 


pawned for any ſum not exceeding the ſaid principal ſum 


of 101. to the perfon who borrowed the money thereon : 
then, and in ſuch caſe, on oath thereof made by the pawn- 
er, or ſome other credible perſon, any juſtice of the place 
where the perſon who took ſuch pawn ſhall dwell, on the 
application of the borrower, ſhall cauſe ſuch perſon to 
come before him, and ſhall examine on oath the partes 
themſelves, and ſuch other credible perſons as ſhall appear 
before him touching the premiſſes: and if render of the 
principal money due and all profit thereof as aforeſaid, ſhall 
be proved by oath to have been made as aforeſaid, within 
the ſpace of one year, or one year and three months, as the 
caſe may be ; then on payment by the borrower of ſuch 
principal money and the profit due - thereon as aforeſa! 


cep) 
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cept thereof on tender before ſuch juſtice, the ſaid juſtice 
ſhall thereupon, by order under his hand, direct the goods 
ſo pawned forthwith to be delivered to the pawner: and if 
the lender ſhall neglect or refuſe to deliver up, or make. 
ſatisfaction for ſuch goods as aforeſaid, as ſuch juſtice ſhall 
order ; then he ſhall commit rhe party refuſing to the houſe 
of correction, or ſome other publick priſon, until he ſhall 
deliver up the ſaid goods according to the order of ſuch 
juſtice, or make ſatis faction for the value thereof to the. 
party intitled to the redemption. 30 G. 2. c. 24. J. 10. 
36 G. 3. c. 87. / 11. 

And whereas inconveniences have ariſen to pawnbro- Perſons pro- 
kers from ſeveral different perſons claiming a property in Tues note 
the ſame goods; for — whereof, it * HA. that deemed the * 
the perſon who ſhall produce ſuch note or memorandum; nete. 
as aforeſaid, and require a delivery of the goods mentioned 
therein, ſhall be deemed the owner; and ſuch pawn- 
broker, after receiving ſatisfaction reſpetting principal and 
profit as aforeſaid, ſhall deliver ſuch goods to the perſon 
producing ſuch note or memorandum, and he ſhall be in- 
— ; unleſs he ſhall have had previous notice from 
the real owner not to deliver ſuch goods; or notice that 
the ſame are ſuſpefted to have been fraudulently or feloni- 
ouſly taken or obtained ; and unleſs the real owner mr 
in manner hereafter mentioned, for redeeming of goods 
pledged, where ſuch note or memorandum hath been loſt, 
miſlaid, deſtroyed, or fraudulently obtained from the owner 
thereof, 36 G. 3. c. 87. f. 12. 

And in caſe ſuch pawnbroker ſhall have had ſuch notice Where notes, 
as aforeſaid, or if any ſuch note or memorandum ſhall copy to be deli» 
be loſt, miſlaid, deſtroyed, or fraudulently obtained from vered. 
the owner, and the goods mentioned therein ſhall remain 
unredeemed, the broker with whom ſuch goods were 
pledged, at the requeſt of any perſon who ſhall repreſent 
himſelf as the owner thereof, fhall deliver to ſuch perſon 
a copy of ſuch note or memorandum, with the form of an 
afidavit of the particular circumſtances attending the caſe 
written-thereon, as the ſame ſhall be ſtated to him by the 
party applying; for which copy and affidavit in cab the 
money lent {hall not exceed 5s. the broker ſhall receive 
one halfpenny, and if above 5 8. and not exceeding 10s. 
he ſhall receive 1d. and if 10s. the broker ſhall receive 
id, and if above 10s. he ſhall receive the like ſum as he 
is intitled to take on giving the original note or memo- 
randum, to be paid by the perſon applying: and the perſon 
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having obtained ſuch copy and form of an affidavit, ſhatt 
thereupon prove his property in ſuch goods to the ſatisfae. 
tion of ſome juſtice, and allo verify on oath the truth of 
the particular circumſtances attending the caſe mentioned 
in ſuch affidavit; the caption of ſuch oath to be authen. 
ticated by the hand-writing of ſuch juſtice; whereupon 
the broker ſhall ſuffer the perſon proving ſuch property. to 
1edeem ſuch goods, on leaving ſuch note or memorandum 
and affidavit with ſuch broker. /. 13. 

And all pawned goods ſhall be deemed forfeited, and 
may be ſold at the expiration of one year | by the act of 30 
G. 2. c. 24. . It. at the expiration of two years] from 
the time of pawning-the ſame, and where the ſum lent 
thereon ſhall be above 108. and not exceeding 101. ſhall 
be ſold by publick auttion, but not otherwiſe, by the bro. 
ker; and the ſame ſhall be expoſed to publick view, and a 
catalogue thereof publiſhed, and an advertiſement giving 
notice of ſuch ſale, and containing the name of ſuch broker, 
ſhall be inſerted in ſome publick newſpaper, two days be- 
fore the firſt day of ſale, on pain of forteiting to the owner 
10 J. / 14. 

Provided nevertheleſs, that if any perſon intitled to re- 
deem ſuch goods, ſhall before the end of the year, give 
notice in writing, or in the preſence of one witneſs, to 
the perſon who has the ſame in pawn, or leave ſuch notice 
at his uſual place of abode, not to fell ſuch goods at the 
end of the ſaid year, the ſame ſhall not be fold until 3 ca- 
lendar months from the end of the ſaid year, during which 
3 months the owner ſhall have liberty to redeem the ſaid 
goods on the terms aforeſaid. /. 15. | 

And every pawnbroker {hall enter in a book to be kept 
for that purpoſe, a juſt account of the ſale of ſuch goods, 
expreſſing the day when, and the money for which the ſame 
were fold, together with the name and place of abode of 
the auctioneer and purchaſer; and if ſuch goods are ſold 
for more than is due thereon, the overplus ſhall be paid on 
demand to the perſon by whom, or on whoſe account ſuch 
goods were pawned, if ſuch demand be made within three 
years aſter ſuch ſale, the neceſſary coſts and charges of ſuch 
ſale being firſt deducted; and the perſon who pawned ſuch 
goods, or for whom they were ſo pawned, {hall for his 
ſatisfaction, be permitted to inſpe&t the entry made of 
ſuch ſale, paying for ſuch inſpection 1d. and no - more. 
And if any perſon ſhall refuſe the perſon who pawned ſuch 
goods to inſpett ſuch entry, or if he be an executor, adini- 
niltrator, or aſſignee, at ſuch time producing his letters teſ- 
tamentary, 


1 1 0 
— RR” 


Palvning. 


tamentary, letters of adminiſtration or aſſignment ; or if 
the goods were ſold for more than the ſum entred in ſuch 
book ; or if ſuch perſon ſhall not have made ſuch entry; or 
ſhall not have bona fide ſold the goods for the beſt price, and 
according to the directions of this act; or ſhall refuſe to 
pay ſuch overplus on demand as aforeſaid ; he ſhall forfeit 
10]. and treble the ſum ſuch goods were originally pawned 
for, to the perſon by whom, or on whoſe account they 
were pawned ; to be levied by diſtreſs by two juſtices where 
the a ſhall be committed. 30 G. 2. c. 24. / 11, 12» 
36 G. 3. c. 87. / 16. f 

And no perſon having goods in pawn, ſhall, either by 
himſelf or other perſon, purchaſe any ſuch goods during 
the time they ſhall remain in his cuſtody upon ſuch pawn 
(except at ſuch publick auction); nor ſhall ſuffer the ſame 
to be redeemed with a view or intention of purchaſing 
thereof; nor make any contract with any perſon offering 
to pawn the ſame, or with the owner of the pawn, for the 
purchaſe, ſale, or diſpoſition of the ſaid goods, before the 
end of one year from the time of pawning the fame ; nor 
ſhall purchaſe, ,receive, or take any goods in pawn from 
any perſon who ſhall appear to be under the age of 12 
years; or to be intoxicated with liquor: Or purchaſe or 
take in pawn or exchange the note or memorandum afore- 
ſaid of any other broker; nor buy any goods in the courſe 
of his trade before 8 o'clock in the morning, nor after 7 
in the evening ; nor receive any goods by way of pawn or 
exchange before 8 in the morning, nor after 9 in the even- 
ing between Michaelmas-day and Lady-day; nor before 7 
in the morning and after 10 in the evening the remainder 
of the year, except only on the evenings of Saturday 
throughout the year, and the evenings preceding G9o9d- 
friday and Chriftmas-day, on which days, and on Sundays, 
no perſon ſhall carry on the trade of a pawnbroker. 36 G. 
3. c. 87. J 17. 

And it it ſhall appear, or be proved upon oath before a 
Juſtice, that the goods pawned as aforelaid have been fold 
before the time limited, or embezzled, or loſt, or become 
of leſs value than when pawned, through the neglett or 
wilful miſbehaviour of the perſon to whom they were 
pawned ; ſuch juſtice ſhall award a reaſonable ſatisfaftion 
to the owner in reſpett of ſuch damage; and the ſum ſo 
awarded, in caſe the ſame ſhall not amount to the principal 
and profit due to ſuch broker, ſhall be deducted thereout, 
and 1t ſhall be ſufficient for the pawner to pay or tender the 
balance, and upon ſo doing ſuch juſtice ſhall proceed as if 
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the pawner had paid or tendered the whole money due for 
principal and profit as aforeſaid: And if ſuch ſatisfaction 
to be allowed, ſhall be equal to, or exceed the principal 
and profit as aforeſaid, then ſuch broker ſhall deliver the 
goods ſo pledged to the owner, without being paid any 
thing for principal or profit; and ſhall alſo pay ſuch ex- 
ceſs (if any), on penalty of 101. to be recovered in manner 
hereafter mentioned. 30 C. 2. c. 24. 5. 36G. z. 
c. 87. .. 20. 

And on every occaſion where ſuch juſtice ſhall think the 
produttion of any book, note, voucher, memorandum, du- 
plicate, or other paper neceſſary which ſhall or ought to be 
in the hands or power of any broker, he ſhall ſummon him 
to attend with the ſame, which he is required: to produce in 
the ſlate the ſame was made at the time the pawn was re- 
ceived, without any alteration, eraſement, or obliteration 
whatſoever; and in caſe he {hall neglect to attend, or to 
produce the ſame in its true and perſect ſtate, he ſhall, un- 
leſs. he ſhew good cauſe to the ſatisfaction of ſuch juſtice, 
forfeit 10]. for the uſe, and to be levied as hereafter men- 
tioned, /. 21. - 

All pawnbrokers offending againſt this aft, in neglecting 
to make in a fair and regular manner in ſuch book as afote- 
ſaid, ſuch entry as is required to be male, ſhall forfeit 10]. 
And for every other offence where no forfeiture or penalty 
is impoſed, he ſhall forfeit 51. And all penalties and for- 
feitures may be levied by diſtreſs by one juſtice where the 
offence ſhall be committed, who may award out of fuch pe- 
nalty to the party complaining 21. 108. and the remainder 


(not dtherwiſe diſpoſed of and applied by this act) ſhall go 


to the poor. /. 22. 
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Provided, that no perſon ſhall be liable to any proſecu- 
tion before any juſtice, unleſs information be given within 
12 calendar months next after the offence was committed. 
23. a | 
And the churchwardens and overſeers of the pariſh or 
place where any offence ſhall be ſuppoſed to have been 
committed, or ſome one of them, at the diſcretion gf ſuch 
juſtice, on having notice from him, for that purpole, ſhall 
proſecute ſuch offender at the expence of ſuch pariſh or 
place. /. 24. | 

Provided always, that nothing herein ſhall extend to any 
perſon who ſhall lend money upon pawn or pledge at the 
rate of 5 l. per cent. intereſt, without taking any greater 
profit for the loan thereof, þ 25, And 


dawning. 


And all the proviſions of this aft ſhall extend to, and in- 


clude: the executors, adminiſtrators, and aſſigus, of every executors, &c. 


deceaſed pawnbroker, as if he were living, except that no 
ſuch executor or adminiſtrator ſhall be anſwerable for any 
penalty perſonally, or out of his own eſtate, unleſs forfeited, 


by his on act. / 26. 


And any juſtice, unto whom complaint upon oath: ſhall- 


be made of any offence committed againſt this act, ſhall 
iſſue his warrant for bringing before him, or ſome other 
juſtice of ſuch place, the perſon charged with ſuch offence; 
and the juſtice before whom he is brought ſhall hear and 
determine the matter, and proceed to judgment and con- 
viction: and if it ſhall appear upon oath, to the ſatisfac- 
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tion of ſuch juſtice, that any perſon- within his juriſdiction 


can give material evidence on behalf of the proſecutor, or 
of the perſon accuſed, and who will not voluntarily. ap- 
pear; he ſhall iſſue his ſummons to convene him to give 
his evidence; and if he ſhall neglett or refuſe to appear on 
ſuch ſummons, and no juſt excuſe ſhall be offered, then 
ſon proof upon oath of the ſummons having been duly 
ſerved upon him) he ſhall iſſue his warrant to bring ſuch 
witneſs before him; and on his appearance, if he ſhall re- 
faſe to be examined on oath, without offering juſt cauſe 
for ſuch refuſal, the juſtice ſhall commit him to the publick 
priſon for any time not exceeding three months: and if on 
ſuch examination the juſtice ſhall deem the evidence of any 
ſuch witneſs to be material, he may bind over ſuch wit- 
neſs, unleſs a feme-covert, or under the age of 21 years, 
by recognizance in a reaſonable penalty, to appear and give 
evidence at the next ſeſſions or aſſizes. 30 G. 2. c. 24. 


J. 16. 


And in all proceedings on theſe acts, any perſon may be 
a witneſs notwithſtanding his being an inhabitant of the 
place wherein the offence ſhall have been committed, 30 
G. 2. c. 24+ . 18. 36 G. 3. c. 67. /. 28. 

Provided, that no fee or gratuity ſhall be taken for any 
ſummons or warrant of any juſtice, ſo far as the ſame re- 
lates fo goods pawned, pledged, taken in exchange, or un- 
lawfully Aiſpoſed of. 30 G. 2. c. 24. , 13. 

And no perſon charged on oath with being guilty of any 
of the offences puniſhable by this act, and which ſhall re- 
quire bail, ſhall be admitted to bail before 24 hours notice 
at leaſt ſhall be proved by oath to hade been given in writ- 
ing to the proſecutor, of the names and places of abode of 
the perſons A e to be bail for any ſuch offender, unleſs 
ſbe bail offered ſhal be well known to the juſtice, owl; by 
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ſhall approve of them. And every ſuch offender who ſhall 
be bound over to the ſeſſions or aſſizes, ſhall be tried at the 
next ſeſſions or aſſizes to be held after his being apprehend- 
ed, unleſs the court ſhall think fit to put off the trial on juſt 
cauſe made out to them. 30 G. 2. c. 24. f. 16. 

And the juſtice before whom any perſon ſhall be con- 
victed upon either of theſe acts, ſhall cauſe the convic- 
tion to be drawn up in the form or to the eſſect following: 


Be it remembered, that on this day of ——— 
to wit. | m the year of his majeſly's reign, A. B. 
is convifted before of his majefly*s juſtices of the peace 


for the ſaid county of — or, for the riding, or diviſion, 
of the ſaid county of or, for the city, liberty, or town, 


as the caſe ſhall be] for and the ſaid 
— do adjudge him (or her) ie pay and forfeit for the 
fame the ſum of » Grven under 
day and year aforeſaid. 


[lO — 


The ſame to be written upon parchment, and tranſmitted 
to the next ſeſſions, to be filed amongſt the records; and if 
any perſon ſhall appeal to the ſaid ſeſſions, the juſtices there 
ſhall, upon receiving the ſaid convittion, proceed to hear 
and determine the matter. 30 G. 2. c. 24. . 19. 36 C. 
3. c. 87. J. 29. 

And no certiorari ſhall be granted, to remove any pro- 
ceedings on either of thele acts. 30 C. 2. c. 24. /. 20, 
36 C. 3. c. 87. /. 29. 

And if any perſon convicted of any offence puniſhable 
by theſe afts ſhall think himſelf aggrieved by the judgment 
of the juſtice before whom he ſhall have been convicted, he 
may. appeal to the ſeſſions, and the execution of the judg- 
ment ſhall in ſuch caſe be ſuſpended, the perſon convicted 
entring into recognizance at the time of the- conviction, 
with two ſureties in double the ſum he ſhall have been ad- 
judged to pay, upon condition to proſecute ſuch appeal with 
effett, and to be forthcoming to abide the judgment and de- 
termination of, and pay fuch coſts as ſhall be awarded at 
the ſaid ſeſſions; and the ſeſſions ſhall award ſuch coſls as 
ſhall appear juſt and reaſonable to be paid by either party; 
and if the judgment ſhall be affirmed, the appellant hall 
immediately pay the ſum adjudged to be forfeited, together 
with ſuch coſts as the court ſhall award, or, in default 
thereof, ſhall ſuffer the pains and penalties by this act in- 
Lifted upon perſons reſpeQively, who {ball neglect to pay, 

vi 
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ÞPalbning. 
or (hall not pay the forfeitures by this aft to be paitf. 30 
G. 2. c. 24. . 21. 36 G. 3. c. 87. h. 30. 
And perſons ſued for any thing done on theſe acts, may 
have double coſts. 30 G. 2. c. 24. 36 G. 3. c. 87. 
27. 
/ And juſtices acting under 30 G. 2. c. 24. ſhall be in- Juſtices inde n- 
demnified as by the 24 G. 2. c. 44. And no ſuit ſhall be * 
commenced againſt any peace officer for any thing done in 
the execution of this act. until notice in writing ſhall have 
been given to him, or left at his uſual place of abode by 
the attorney employed againſt him; which notice ſhall 
contain the name and place of abode of the perſon who 1s 
to bring the action, together with the cauſe of action; and 
the name and place of abode of the attorney ſhall be under- 
written or indorſed thereon : and ſuch peace officer may, 
at any time within 14 days aſter ſuch notice, tender or 
cauſe to be tendered any ſum as amends for the injury com- 
plained of, to the party complaining, or to the faid attor- 
ney; and if the ſame is not accepted of, the defendant may 
plead ſuch tender in bar of ſuch action, together with the 
general iſſue, or any other plea, with leave of the court; 
and if the jury ſhall find the amends to have been ſufficient, 
or otherwiſe the plaintiff ſhall fail in the action, he ſhall 
have his coſts ; and if the plaintiff ſhall prevail he ſhall have 
ſuch damages as the jury ſhall think proper, together with 
full coſts. 30 C. 2. c. 24. 023. 


Peace. See Surety. 
Peaſe, ſtealing. See Turnips. 


Pedlars. See Hawkers. 


Peers. 


UKES, earls, and barons, are not conſervators of the Not conferva- 
peace at common law; and have no more power as bois of the 
ſuch than mere private perſons. 2 Haw. 32. * 

The ſafeſt way of proceeding againſt a peer, for ſureties Surates of the 
of the peace or good behaviour, is by complaint to the Peace againſt 
court of chancery or king's bench. 1 Haw. 127. Mid 

A nobleman muſt be tried by his peers : but this is to Trial of peers. 
be underſtood only at the ſuit of the king, upon an indict- 
ment of high treaſon, petit treaſon, felony,” or miſpriſion 

thereof; 
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Doty, 


Peers. 


thereof; but in caſe of a premunire, riot, or the like, and 
generally for all other crimes out of- parliament, (unleſs 
otherwiſe ſpecially provided for by ſtatute, as it is in many 
inſtances,) though it be at the ſuit of the king, he ſhall not 
be tried by his peers, but by the freeholders of the county, 
3 Infl. 30. 2 Haw. 424. | 

Proceſs of outlawry lies againſt a peer, if he be indicted, 
and appears not, and cannot be taken; otherwiſe he might 
take advantage of his own contumacy. 3 nfl. 31. 

Peers ſhall have the benefit of clergy for the firſt offence 
of felony, without burning in the hand. 1 Ed. 6. c. 12, 


J. 14. 


A peer produced as a witneſs ought to be ſworn. 3 Ke), 
631. 

But this is to be underſtood of criminal proſecutions and 
not civil actions. 


Penitentiary houſes, for the puniſhment of convicts. 
See Tranſportation. 


Perfumery, 


B* 26 G. 3. c. 49. Every perſon who ſhall vend or 
expoſe to ſale any powders, paſtes, or other articles 
ſabjett to the duties hereafter mentioned, ſhall take out a 
licence from the {lamp officers, for which he ſhall pay 1s. 
and ſhall renew the ſame annually ten days at leaſt before 
the end of the year; on pain of forfeiting 51. /. 4, 5) 


6, 7. 

And ſhall cauſe the words, Licenſed to deal in perfumery, 
to be painted or written in large and legible charatters, 
and put over his door, or on the front of his houſe, within 
20 days %; his taking out ſuch licence, on pain of forteit- 
ing5l. /.8. | 

1 75 every perſon who ſhall fix up, or hang out ſuch no- 
tice, or continue the ſame, without having a licence re- 
maining in force, ſhall forfeit 201. /. . 

And upon every packet, bottle, or other incloſure, con- 
taining any powders, paſtes, balls, balſams, ointments, oils, 
waters, waſhes, tinttures, eſſences, liquors, or other pre- 
parations or compoſitions whatſoever, commonly called of 
xnown by the name of faveet ſcents, odours, or perfumes, ot 


by the name of coſmeticks; mixed or unmixed with other 
materials; 


Perkfumery. 

materials; on every packet or bottle, or other incloſure 
containing any dentifrice powders, tinctures, or other pre- 
paration or compoſition for the teeth or gums; and for 
every roll, cake, or piece, packet, box, pot, or other in- 
cloſure, containing any pomatum, ointment, ar other pre- 
paration or compoſition for the hair ; or any hair powder, 
the price whereof ſhall exceed 2s. a pound ; ſhall be 
charged a ſtamp duty according to the following rates ; 
(chat is to ſay,) where the contents ſhall not exceed the 
value of 8d. ſhall be charged a ſtamp duty of 1d. 


Above 8d. and not exceeding 18. do. 14d. 
1s. do. 28. 6d. do. 3d. 
— 28. 6d. do. 58. od. do. 6d. 
Of s. value and upwards, do. 18. od. 


And for every packet of hair powder not exceeding the 
value of 28. a pound, there ſhall be paid 1d. for every 
pound weight or under. /. 1. 

The faid duties to be under the management of the com- 
miſſioners of the ſtamp duties. /. 5. 

Provided, that the ſaid duties ſhall not extend to any 
drugs or other preparation or compoſition uſed or applied 
as medicines, charged with a ſtamp duty by 25 G. 3. c. 79. 
Nor to any common ſoap imported into, or made in Great 
Britain, unmixed with any ſuch ſweets or perfumes as 
aforeſaid. /½. 2, 3. 

And every perſon making, vending, or expoſing to ſale, 
any ſuch wares or articles, ſubjett to the aforeſaid duties, 
ſhall apply to the ſaid commiſhoners for covers or labels to 
be affixed to ſuch articles as aforeſaid, upon which the ſaid 
commiſſioners ſhall cauſe ſome mark to be put to denote the 
laid duties, and the rate thereof; which they ſhall deliver 
to ſuch licenſed vender, on payment of the duties due there- 
on; and every ſuch packet or other article, ſhall have 
ſuch cover faſtened thereto, before the ſame ſhall be vended 
or expoſed to ſale, in ſuch manner as the ſaid commiſſion- 
ers ſhall direct. And if any perſon ſhall vend, or expoſe 
to ſale, or receive any thing by way of exchange for any of 
the articles aforeſaid, without having ſuch cover affixed 
thereto, ſtamped as aforeſaid, or with a ſtamp of leſs value 
than as before directed, he ſhall forfeit 51. for every ſuch 
offence. /. 10, 11. 

Provided, that it ſhall be lawful for any perſon being a 
maker of hair powder, having made entry according to 
law, the price whereof ſhall not exceed 28. a pound, and 
packed m any quantity not under 2241. weight at the 


leaſt, to fell the ſame to any perſon dealing in hair powder, 


and 
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and duly licenſed as aforeſaid, without any ſuch ſtamped 
cover as aforeſaid being affixed thereto. But every ſuch 
l maker ſhall keep a book, in which he ſhall enter an ac- 
' count of all hair powder fold by him without ſtamps, with 
—_ the day on which the ſame was fold, and the name of the 
9 | perſon to whom ſold ; which book the ſaid officers may in- 
—_ ſpect in the day time, and take copies thereof: and every 
=_ perſon offending in any of the particulars above-mentioned, 
ſhall forfeit 201. for every ſuch offeuce. /. 12, 13. 
Provided alſo, that the following articles may be kept 
[| and expoled to fale, in bulk or otherwiſe, without any 
| ſtamped cover affixed thereto, until the time of the aftual 
| ſale thereof, if ſuch cover be lena fide at the time of ſuch 
ſale affixed thereto, (viz.) almond paſte, almond powder, 
bears greaſe, cold cream, Italian ſquare hard ſoap, Naples 
| ſoft ſoap, perfumed and coloured hair powder above the 
1 price of 2s. a pound, rouge in pots, and waſhballs of all 
| forts. / 17. 
[| fene a- And if any perſon ſhall fraudulently take off any ſuch 
[| vers, ſtamped cover from any ſuch packet or article after the ſame 
| hath been fold ; or afhx to any packet or article any ſuch 
| cover ſo fraudulently cut off as aforeſaid ; or ſhall fell or 
| expoſe to ſale any ſuch wares or articles with ſuch cover ſo 
fraudulently cut off as aforeſaid ; or ſhall buy or fell, ot 
give or receive in exchange any ſuch cover which hath 
been belore uſed, in. order to be again made uſe of; or 
ſhall wiltully and knowingly buy or ſell, or give or re- 
ceive in exchange any ſuch wares or articles with ſuch 
cover afhxed thereto ; every ſuch perſon fo offending ſhall 
forfeit 101. / 14, 15. 
Notice to he And every perſon who ſhall vend, or expoſe to ſale, any 
2 ſach wares or articles liable to the ſaid dyties, ſhall, before 
vending. obtaining ſuch licence, give notice in writing at the next 
ſtamp office, of the particular ſhop, room, or place where 
ſuch wares or articles are intended to be kept and ſold, 
and alſo like notice as often as he ſhall change ſuch place; 
and any officer may enter in the day time any ſuch hop, 
room, or place, whereof -ſuch notice hath been given, and 
ſearch the ſeveral wares and articles ſo kept ready for (ale, 
and examine whether they have a proper cover aſſixed 
thereto ; and if any be found without ſuch cover, or the 
ſame be of leſs value than is by this act required, he (hall 
affix to ſuch articles a ſtamped cover as herein-before di- 
refted: and if ſuch owner, or perſon having the care or 
cuſtody of ſuch wares, ſhall not pay upon demand ſuch 


ſums as ſhall be due for ſuch ſtamps, he ſhall forfeit 51. 711 
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And if any perſon licenſed as aforeſaid ſhall vend ot ex- 
pole to ſale any of the articles ſubject to the duties by this 
act impoſed, in any other ſhop, houſe, or place, than ſuch 
as are deſcribed in ſuch notice, he ſhall forfeit 5]. / 20. 

But nothing herein contained, ſhall extend to charge any 
fuch articles or wares, with any of the duties by this att im- 
poſed, which ſhall be fold by any perſon duly licenſed, bona 
fide for exportation. /. 21. x 

If any perſon hall obſtrutt any officer in the execution 
of this act he ſhall forfeit 201. /. 18. 

Perſons convicted of any offence whereby any pecuniary 
penalty. is incurred, ſhall forfeit their licence, and ſhall not 
have another granted, without giving 1001. bond not to 
offend again; and it convicted of a ſecond offence, the 
bond to be double the penal ſum contained in the former 
bond. /. 22. 

All pecuniary penalties by this act impoſed, may be ſued 
for in the courts at //e/tmin/ter, half to the king, and halt 
to him who ſhall ſue, if within ſix months of ſuch penalty 
having been incurred, otherwiſe the whole ſhall go to the 
king. Or the ſame may be recovered before any neigh- 
bouring juſtice, on complaint made within ſix months atter 
the offence is committed, who may ſummon the party. ac- 
cuſed, and alſo the witneſſes, and upon confeſſion, or oath 
of one witneſs, give judgment therein, and levy ſuch pe- 
nalty by diſtreſs, and 1f nat redeemed within three days, 
may cauſe the ſame to be ſold, rendering to the party the 
overplus (if any); the ſame to be diſtributed, half to the 
king, and half to the informer : and for want of ſufficient 
diſtreſs, the offender ſhall be committed to priſon for three 
months, unleſs ſuch penalty be ſooner paid. And if auy 
perſon ſhall think himſelf aggrieved by the judgment of 
ſuch juſtice, he may, on giving {ſecurity to the amount of 
ſuch penalty and coſts, in cafe ſuch judgment be affirmed, 
appeal to the next ſeſhons, whoſe 3 ſhall be 
koal; and they may award coſts as to them ſhall ſeem meet. 
J. 26, 27, 28, 29. | 

Provided nevertheleſs, that where ſuch juſtice ſhall ſee 
cauſe, he may mitigate ſuch penalties, ſo as not to reduce 
2 ſame lower than one moiety, over and above the coſts. 
32. 

Witneſſes not appearing, having been duly fummoned, 
without reaſonable cauſe, to be allowed by ſuch jquſtice, 
thall forfeit 408. to be recavered in like manner. 7. 30. 

5 ** B. There is a ſchedule in the aft, af the ſeveral ar- 
ticles ſubject to the duties; ang alſo a form of conviction, 
but it is thought unneceſſary to inſert the ſame at large. ] 
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Perjury and ſubornatton, 
I. Of perjury and ſubornation by the common lan, 
II. Of perjury and ſubornation by the ſtatute of the 
El. 
III. Of matters common to them both. 


I. Of perjury and ſubornation by the common law, 


vides at the ER JURY by the common law ſeemeth to be a wilful 


common law. P falſe oath, by one who being lawfully required to depoſe the 


truth in any judicial proceeding, ſwears abſolutely in a matter 
material to the point in gueſlian, whether he believed or not. 
1 Haw. 172. 3 Inſt, 164. | | 
Muſt be wilful, Mfful] The falſe oath alledged againſt him, ſhould be 
proved to be taken with fome degree of deliberation ; for 
if upon the whole circumſtances of the caſe it ſhall appear 
prebable, that it was owing rather to the weakneſs than 
perverſeneſs of the party, as where it was occaſioned by ſur- 
prize, or inadvertency, or a miſtake of the true ſtate of the 
queſtion, it cannot but be hard to make it amount to vo- 
luntary and corrupt perjury, 1 Haw. 172. 
Swearing the Falſe) It is ſaid not to be material, whether the fact 
—— 8 which is ſworn, be in itſelf true or falſe; for however the 
is perjury. thing ſworn may happen to prove agreeable to the truth, 
| et if it were not known to be ſo by him who ſwears to 
it, his offence is altogether as great as if it had been falſe, 
inaſmuch as he wilfully ſwears that he knows a thing to 
be true, which at the ſame time he knows nothing of, 
and impudently endeavours to induce thoſe before whom 
he ſwears, to proceed upon the credit of a depoſition, 
which any ſtranger might make as well as he. 1 Haw, 
175. 
Oaths admini- Ting lawfully required) It ſeemeth clear, that no oaths 
— Frm gre whatſoever, taken before perſons ating merely in a private 
perjury. . capacity; or before thoſe who take upon them to adminiſter 
oaths of a publick nature, without legal authority; or be- 
fore thoſe who are legally authoriſed to adminiſter ſome 
kinds of oaths, but not thoſe which happen to be taken 
before them ; or even before thoſe who take upon them to 
adminiſter juſtice by virtue of an authority feemingly co- 
Jourable, but in truth unwarranted and merely void, —— 
can amount to perjuries, but are altogether idle and of no 


force. 1 Hatv. 174. ; 


perjury and ſubornation, 


In any judicial proceeding] * For though an oath be given 
by him that hath lawful authority, and the ſame 1s broken, 
yet if it be not in a judicial proceeding, it is not perjury, 
becauſe ſuch oaths are general and extrajudicial; but it 
ſerves for aggravation of the offence. Such are, general 
oaths given to officers or miniſters of juſtice, the oath of 
fealty and allegiance, and ſuch like. Thus if an officer 
commit extortion, it is againſt his general oath, but yet not 

rjury, becauſe not in a judicial proceeding : but when he 
is charged with extortion, the breach of his oath may ſerve 
for aggravation. 3 nfl. 166. 

If a perſon calleth another perjured man, he may have 
his action upon his caſe, becauſe it muſt be intended con- 
trary to his oath in a judicial proceeding ; but for calling 


Muſt be taken 
in a judicial pro- 
ceeding to make 
ix perjury. 


him a ferſworn man, no action doth lie, becauſe the for- 


ſwearing may be extrajudical. id. | 

Stwears abſolutely] For the depoſition muſt be direct and 
abſolute ; and not; as he thinketh, or remembreth, or be- 
lieveth, or the like. id. 

Yet in Pedley's caſe, T. 1784, it was held by Ld. Mans- 


field, that a man may be indifted for perjury, in ſwearing 
that he believes a fact to be true, which he muſt naw. to 


be falſe. Leach's Cr. Law, 142, 2d edit. 

In @ matter material ts the point in queſtion] For if it be 
not material, then though it be falſe, yet it is no perjury, 
becauſe it concerneth not the point in iſſue, and therefore 
in effeR it is extrajudicial. 3 by. 167. 


But it is not neceſſary that it appear /o what degree the 


point in which a man is perjured was material to the iſſue z 
for if it is but circumſtantially material, it will be perjury. 
L. Raym. 258. | | 

Much leſs is it neceſſary that the evidence be ſufficient 
for the plaintiff to recover upon ; for in the nature of the 
thing, an evidence may be. very material, and yet it may not 


be full enough to prove directly the point in queſtion, 


L. Raym. 889. 

Whether he be believed or not] It hath been holden, not to 
be material upon an indictment of perjury at common law, 
whether the falſe oath were at all credited, or whether the 
party in whoſe prejudice it was intended, were in the 
event any way aggrieved by it or not; inſomuch as this is 
not a proſecution grounded on the damage of the-party, but 
on the abuſe of publick juſtice. 1 Haw. 177. 


Muſt be mate- 
r'al to the point 
in qusſt;on. 


Not material 
whetherbeizeyed 
or not. 


Subornation of perjury, by the common law, ſeems to be Subornation at 
an offence, in procuring a man te take a falſe cath, amounting lawe 


ts perjury, who actually taketh ſuch oath.” id, | 
2 But 
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Puniſhment of 
perjury and ſub- 
ornation by the 
common law. 


——— ſtices 
the peace 
therein. 


Perjury and ſub- 
ornation on the 
5 El. c. 9. 


Perjury and ſubornation. 


But it ſeemeth clear, that if the perſon incited to take 
ſuch an oath do not actually take it, the perſon by whom 
he was ſo incited is not guilty of ſubornation of perjury ; 
- it is certain, that he is liable to be puniſhed, not only 
y fine, but alſo by infamous corporal puniſhment. #4. 

The puniſhment of perjury, and ſubornation of perjury 
by the common law, is reſtrained by the ſtatute of the 5 H.. 
hereafter following; that it ſhall not be leſs than is in- 
flicted by that ſlatute. 

Mr. Hawkins ſays, it bath been of late ſettled, that juſ- 
tices of the peace have no juriſdiction over perjury at the 
common law ; the principal reaſon of which reſolution, he 
ſays, as he apprehended, was, that in as much as the chief 
end of the inſtitution of the office of theſe juſtices was, for 
the preſervation of the peace againſt perſonal wrongs and 
open violence, and the word treſpaſs (in the commiſſion) 
in its moſt proper and natural ſenſe, is taken for ſuch kind 


of injuries, it ſhall be underſtood in that ſenſe only, or at 


the moſt to extend to ſuch other offences only, as have a 
direct and immediate tendency to cauſe ſuch breaches of 
the peace: as libels and ſuch like, which on this account 


have been adjudged indictable before juſtices of the peace. 


2 Haw. 40. 
And in the cafe of K. and Bainton, E. 11 C. 2. An in- 


dictment at the quarter ſeſſions for perjury at the common 
law was quaſhed for want of juriſdiction; and was faid to 
have been done ſo about three years before, in the caſe of 
A. and Weſtineſs. Str. 1088. 


I. Of perjury and ſubornation by the ſtatute of the 
5 El. 


As to ſubornation of perjury, in the firſt place, Every 
perſon who ſhall unlawfully and corruptly procure any witneſs io 
commit any wilful and corrupt perjury, in any matter or cauſe 
depending in ſuit and variance, by any writ, action, bill, com- 
Plaint, or information, touching any lands, tenements, or heredi- 
taments, or any goods, chattels, debts, or damages; in chancery, 


or in any court of record, leet, ancient demeſne court, hundred 


court, court baron, or court of flannery ; or ſhall unlawfully 
and corruptly procure or ſuborn any witneſs which ſhall be ſworn 
to teſtify in perpetuam rei memoriam. hal 7orfeit 
401. half to the king, and half to the party grieved, who ſhall ſut 

ar the ſame. And if he has not lands or goods warth 401., he 


ſhall be impriſoned half a year, and ſland on the pillory one 
whole Hour in fame market town next adjoining lo the = 


& - o where 


* 


Perjury and ſubornation. 
where the offence was committed, in open market there, or in 
the market town itſelf where the offence was committed. And 
he ſhall be diſabled tz be a witneſs in any court of record. 

And as to perjury, If any perſon, either by fubornation or 
otherwiſe, ſhall wilfully and corruptly commit any wilful per- 
fury, by his depoſition in any of the courts before mentioned, or 
being examined ad perpetuam rei memoriam; he fhall forfert 
20 J. in like manner, and be impriſoned fix months; and if he 
has not goods worth 201. he ſhall be fet on the pillory in ſome 
market place within the ſhire, city, or borough, where the , 
fence was committed, by the ſheriff or head officer reſpeftrvely, 
and have both his ears nailed. And he fhall be for ever diſabled 
to be a witneſs in any court of record. 

And the judge of the court where the perjury ſhall be, and 
the judges of aſſize, and juſtices of the peace in ſeſſrons, may in- 
quire, hear, and determine thereof, by inguiſitian, preſentment, 
bill, or information, or otherwiſe. | 

But this act ſhall not extend to any ecclefiaftical court. 

Alſa this Alatute ſhall nat reflrain the authorily of any judge 
having abſolute power to 72 perjury before the making 
thereof, but that every ſuch judge may proceed in the puniſb- 
ment of all offences puniſhable before the making of the ſaid fla» 
tute, in ſuch wiſe as they might have done, and uſed to do, to all 
purpoſes, ſo that they ſet not upen the offender leſs puniſhment 
than ts contained in the ſaid flatute. 5 El. c. 9. | 

Any witneſs) If the defendant perjureth himſelf in his 
anſwer, in the chancery, exchequer chamber, or the like, 


he is not puniſhable by this ſtatute ; for it extendeth but 


to witneſſes. 3 [n/?. 166. 


But he is puniſhable for the ſame by indictment at the 


common law. Bur. Mansf. 1189. 

By any writ, action, bill, complaint, or J pars It hath 
been refolved, that theſe words are to be extended to the 
latter clauſe concerning perjury, as well as to this concern- 
ing ſubornation ; becauſe it cannot well be intended, that 
the makers of the act, who inflict a greater penalty on 
ſubornation of perjury, than on the perjury itſelf, ſhould 
mean to extend the purvieu of the law 1n relation to what 
they eſteemed the leſſer crime, farther than in relation to 
that which they eſteemed the greater, 1 Haw. 179. 5 Co, 
99. 

But it is to be obſerved, that perjury or ſubornation in an 
action depending by indiFment, are not within this ſtatute 
but only in an action depending by writ, action, bill, com- 
Plaint, er information, 3 _ 164, 

3 


Half 


= I" 4 


* 
„ 
LL 


* 
of 8 
— . 
* 15 * - * PR * _ . * 
— 3 * * A * > — 
7 th 4 "x27 * + SF. * - _ - 4 
Ln... XC — — © 9 > — — * — ” 
3 5 98 Dn” 0 
a = > T- a 
* * «SQ. — — ' =» is 3 c Su 
WY —_— — _ 
N _ 4 


Berfury and ſubornation. 


Half to the party grieved | It hath been collected from 
this clauſe, that no falſe oath is within the meaning of this 
ſtatute, which doth not give ſome perſon a juſt cauſe of 
complaint: And upon this ground it hath been ſaid, that 
be who ſwears a thing which is true, but not known by 
him to be ſo, is not within this ſtatute ; becauſe howſoever 
heinous his offence may be in its own nature, yet when it 
proves in the event to be in maintenance of the truth, it 
cannot be ſaid to give him a juſt cauſe of complaint, who 
would take advantage againſt another from his want of 
legal evidence to make out the juſtice of his cauſe. Alſo 
from the ſame ground it ſeemeth clearly to follow, that no 
falſe oath can be within the ſtatute, unleſs the party againſt 
whom it was ſworn ſuffered ſome kind of diſadvantage hy 
it; for otherwiſe it cannot be ſaid, that any — Was 
grieved by it: And therefore that in every proſecution 
upon this ſtatute, it muſt appear upon the trial that there 
was ſuch a ſuit depending, wherein the party might be pre- 
judiced in the manner ſuppoſed. 1 Haw. 181. 
Either by ſubornation or otherwiſe] It is not neceſſary to 

ſet forth in the indiftment, whether the party took the {alle 

oath through the ſubornation of another, or without any 
ſuch ſubornation, theſe words being only ſuperfluity, 
1 Haw. 179. 

Wilfully and corruptly] Theſe words are neceſſary in an 
indictment or action on this ſtatute, and cannot be ſup- 
plied by adding againſt the form of the flatute, or by con- 
cluding and /ſo a wilful and corrupt perjury did commit, 
1 Haw. 178. | 

Fuftices in ſeſſions] And one juſtice (Mr. Dalton ſays) 
may bind the offender over to the ſeſſions. Dall. c. 70. 

But becauſe the proſecution upon this ſtatute 1s more 
difficult than by indiftment at the common law, offenders 
are ſeldom proſecuted upon this ſtatute, eſpecially at the 
ſeſſions : and it ſeems generally the ſafer way to proceed 
by indictment at the common law, at the aſſizes, or in the 
court of king's bench. 

Shall not reſtrain] From this it ſeemeth undoubtedly to 
follow, that the court of king's bench, &c. proceeding 
upon an indiftment or information of perjury or ſuborna- 
tion of perjury at the common law, may not only ſet a 
diſcretionary fine on the offender, but alſo condemn him 
to the pillory, without making any inquiry concerning the 
value of his lands or goods. 1 Haw. 178, 
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III. Of matters common to them both. 1 | 
. . Rt ? | 
The judge of aſſize (fitting the court, or within 24 Judges may d- Bb | p 
hours aher) may direct any witneſs, if there ſhall appear — profecution 11 J 
; ten for perjuty. | | 
to him a reaſonable cauſe, to be proſecuted for perjury ; 12 1 
and may aſſign the party injured, or other perſon under- At | 


taking ſuch proſecution, counſel, who are to do their duty 
gratis: And ſuch proſecution ſo directed ſhall be carried 
on without any duty or fees whatſoever. And the clerk of 
aſſize, or other proper officer of the court, ſhall give gratis 
to the party injured, or proſecutor, a certificate of the ſame 
being direfted, together with the names of the counſel 
aſſigned him : Which certificate ſhall be ſufficient proof of 
ſuch proſecution being directed; provided that no ſuch di- 
rection or certificate {hall be given in evidence on the trial. 
8 , 

And in every information or indictment for wilful and On profecution 
corrupt perjury, it ſhall be ſufficient to ſet forth the ſub- b perjury, it 
ſtance of the offence, and by what court, or before whom ent to ſer forth 
the oath was taken (averring ſuch court or perſon to have te ſubſtance of 
a competent authority to adminiſter the ſame), together 
with the proper averment or averments to falſity the mat- 
ter wherein the perjury is aſſigned, without ſetting forth bit 
any part of the record or proceedings either in law or | 
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equity (other than as aforeſaid), or the authority of the court 488 
or perſon before whom the perjury was committed. /. 1. 15h 
And in informations or indictments for ſubornation of Likewiſe on a 1 
perjury, or for corrupt bargaining or contracting with fabernaden- WY 
others to commit wilful and corrupt perjury, it ſhall be Why + 

ſufficient to ſet forth the ſubſtance of the offence, without . 

ſetting forth any part of the record or proceedings, or the 1 

cammiſſion or authority of the court or perſon before 1 
whom the perjury was committed, or was agreed or pro- | N 
miſed io be committed. /. 2. 4 5 
* 


The court generally will not quaſh an indiftment for a Inſufficient in- 10 
crime of ſo enormous a nature as perjury, for inſufficiency C—_— 1 
in the caption or body of it, but will oblige the defendant — or da= 1 
either to plead or demur to it, 2 Haw. 258. — 1 

To convict a man of perjury, a probable evidence is not Evidence, iy 
enough: but it muſt be a ſtrong and clear evidence, and 9 
the witneſſes muſt be more numerous than thoſe on the 
ſide of the defendant, for otherwiſe it is only oath againſt 
oath. 10 Mad. 194. 

And the party prejudiced by the perjury ſhall not be ad- Bt 
mitted to proye the perjury. L. Rm. 396. 
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Further punim- And for a further puniſhment of perjury or ſubornation 
ment of perjury of perjury, it is enacted by the 2 G. 2. c. 25. (which act 
LA AISE is made perpetual by the 9 G. 2, c. 18.) that beſides the 
puniſhment already inſlicted, the judge may order the of- 
fender to be ſent to the houſe of correttion, not exceedin 
© 7 years, to be kept to hard labour ; or otherwiſe to be 
tranſported for any term not exceeding 7 years. 

Certiorari. It ſeems that the court will not ordinarily at the prayer 
of the defendant grant a certiorari far the removal of an 
indifiment of.- perjury : for ſuch crime deſerves all poſſible 
diſcountenancꝑ. and the certiorari might delay, if not wholly 
diſcourage the proſecution. 2 Haw. 287. 

Perjured perſon A perſon convicted of perjury is diſabled from being 2 

ra bare juror. 2 Haw. 417. Or z witneſs, 2 Haw. 433. 

Quakers making ſolemn affirmation wilfujly and cor, 

Quakers, ruptly, ſhall ſuffer as in caſes of perjury, 8 C. c. 6. / 2. 


Perry. See Exciſe, 


E — — —„ — — — 


Petition. 


Ty Y the 13 C. 2. c. 5. No perſon ſhall ſolicit above 20 
hands, to any petition to the king, or either houſe of 
parliament, for alteration of matters eſtabliſhed by Jaw in 
church -or. ſlate, unleſs the matter thereof hath been con- 
ſented to by three or more juſtices of the-county, or by the 
major part of the grand jury at the aſſiaes or ſeſſions; or 
if ariſing in Londen, by the lord mayor, aldermen, and 
common council; nor ſhall preſent any ſuch petition ac- 
companied with more than ten perſons, on pain of a ſum | 
not exceeding 1001]. and three months impriſonment, on 
conviction at the aſſizes or ſeſſions in fix months, and 
proved by two witneſſes. | | 
But this ſhall not extend to debar any perſons (not 
above ten in number), to preſent any complaint to any 
member of parliament after his election, and Auring the 
continuance af parhament, or tothe king, for any remedy 
to be thereupon had; nor to any . to the king by 
the parliament. | 


Petit larceny. See Lareeny, 
Petit treaſon. See Treaſon: 


8 Pewter 


- 


Pelvter and other metals. 


Io perſon ſhall buy, or take by exchange, (or other- Imported. 
wiſe take into or within this realm to the intent to 

ſell the ſame, 33 H. 8. c. 4. /, 7.) any wares made out of 

the realm, of tin or mixed with tin, as diſhes, ſawcers, 

flagons, ſpoons, or any other thing made of tin or pewter; 

on pain of forfeiting the ſame, and the value thereof, halt to 

the king, and half to the finder. 25 H. 8. c. 9. / 1. 

And the maſters and wardens of the pewterers, and 
where there are none, the head officer of the town may ap- 
point ſearchers, who may ſeize the ſame, /. 2. 

And perſons interrupting or diſturbing the faid ſeizure 
ſhall forfeit 5 1, half to the king, and half to him that ſhall 
ſue. 33 H. 8. c. 4. . 8. 

No perſon ſhall caſt or work any pewter veſſel or brals, — 
but that it be as good fine metal as the pewter and braſs 
wrought in London, and as by the ſtatutes of the ſame ought 
to be; on pain of ſorſeiting the ſame, half to the king and 
half to the finder. But this not to extend to braſs or pew- 
ter in the poſſeſſion of any perſon, other than the worker, 
or ſuch as have the ſame to ſel], and being of the crafts or 
myſtertes. 19 H. 7. c. 6. 

And no perſon ſhall make any hollow wares of pewter, - 
to wit, ſalts and pots made of pewter called ley- metal, but 
after the aſſize of pewter and ley-metal within Landon; 
and the makers {hall mark them with their own mark, that 
they may avow the fame by them wrought ;. and the ſame 
not ſufficiently made and wrought, and not marked, found 
in the poſſefhon of the maker or ſeller, ſhall be forfeited ; 
and if the ſame be Told, the maker ſhall forfeit the va- 
due thereof, half to the king, and half to the finder or 
ſearcher. id. 

And the maſter and wardens of the craft of pewterers, 
and where there are none fuch, the head and governors of 
the city or borough, may appoint ſearchers; and the juſ- 
tices at Michaelmas ſeſſions ſhall appoint two perſons, hav- 
ing experience therein, to ſearch within the county. And 
of all ſuch unlawful pewter or braſs as they ſhall find, half 
ſhall be to the king, and half to the ſearchers. 74. ; 

And in default of the maſter and wardens not ſearching, 
any perſon having ſufficient knowledge in the ſaid occupa- 
tion, by overſight of the mayor or other bead officer of 
Fizes or boroughs, may ſearch. id. | 1 
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to prafliſe phy- 
fick, 


Pelvter and other metals; 


If any untrue metal or workmanſhip of tin or pewter be 
found in any wares brought to be fold, the mayor of Lan- 
don, and the maſter and wardens of the pewterers, may 
ſearch the ſame in the ſaid city ; and in all other cities and- 
towns where there are wardens, the mayors and wardens 
{hall have like authority; and where there are no wardens, 
then the head officers of cities or towns ſhall appoint 


. ſearchers ; and if ſuch new wares wrought of tin and pew. 


ter be found defective, and in the poſſeſſion of the eller, 
the perſon putting them to ſale ſhall forfeit the fame, half 
to the king, and half to the ſearcher or finder. 4 H. 8, 
6. 7. |. 7. 

kd 1 uſing the craſts of pewterer and brazier, ſhall 
ſell or change any pewter or braſs, at any place, but only 
in open fair or market, or in his own dwelling houſe, ex- 
cept he be deſired by the buyer of ſuch ware; on pain of 
101. half to the king, and half to him who ſhall ſeize or 
ſue. 19 H. 7. c. 6. 25 H. 8. c. 9. / 6. 

Perſons uſing the buying and ſelling of pewter, or braſs, 
who ſhall occupy any falſe beams or weights, and every 
perſon uſing the ſame, ſhall forfeit 20s. half to the king, 
and half to him that ſhall ſue ; and alſo the beams to him 
that ſhall ſeize them. 19 H. 7. c. 6. 

And if the offender be nat ſufficient to pay the forfeiture, 
the mayor, or other head officer, where he ſhall be found, 


' ſhall put him in the ſtocks, and fo keep him till the next 


market day next adjoining, and in the market place put 
him in the pillory all the market time, id. | 
No perſon fhall carry over fea, any braſs, copper, 
latten, bell metal, pan metal, gun metal, nor ſhroff metal, 
whether it be clean or mixed (tin and lead only excepted); 


on pain of forfeiting double the value thereof (and 101. 


for every thouſand weight, 2 & 3 Ed. 6. c. 37.) halt to 
the king, and- half to him that ſhall ſue. 33 H. 8. 


. 7. 


Pheaſants. See Game. 


c. 5. / 8. | 


Phyſictans, 


. N O recufant convift ſhall practiſe phyſick, nor uſe 


the trade of an apothecary, on pain of 1001. 3 J. 
Arotbecarics 


Phyſicians. 


Apothcearies within London and ſeven miles thereof, and 
alſo apothecaries in any other place, who have ſerved ſeven 
years apprenticeſhip, ſhall be exempted from the office of 
conſtable, ſcavenger, overſeer of the poor, and all other 

riſh, ward, and leet offices, and from being put on any 
jury or inqueſt. 6 W. c. 4. 

By the 5 H. 8. c. 6. Surgeons ſhall be diſcharged of 
the conſtableſhip, watch, and all manner of office bearing 
any armour, and alſo of all inqueſt and juries 2wthin 
London. 

And by the 18 G. 2. c. 15. All freemen of the ſurgeons 
company in London, ſhall be exempted from the office of 
conſtable, ſcavenger, overſeer of the poor, and other pariſh, 
ward, and leet — and from ſerving on juries and in- 
queſts, /. 10. f 

And Mr. Hawkins, ſpeaking of the former of theſe ſla- 
tutes, ſays, it ſeems that by the equity thereof, and the an- 
cient cuſtom of the realm, all ſurgeons have been allowed 
the like privilege ; that is, whether in Landon or elſe where. 
2 Haw. 64. 

By the 32 H. 8. c. 40. The preſident of the common- 
alty and fellowſhip of the faculty of phyſick in London, 
and the commons and fellows of the ſame, thall be diſ- 
charged of watch and ward there, and ſhall not be choſen 
conſtable, or any other officer. /. 1. 

Yet it ſeems to have been holden, that the equity of this 
at doth not extend to other phyſicians not mentioned in 
it ; perhaps for this reaſon, becauſe phyſicians have no ſuch 
ſpecial cuſtom for their diſcharge as ſurgeons are faid to 
have. 2 Haw. 64. | 

And it ſeemeth that a practiſing phyſician, being choſen 
conſtable in purſuance of a cuſtom in reſpe& of his lands 
in a town, has no remedy for his diſcharge ; for that there 
are no precedents of this kind, and his calling is private ; 
yet if he be choſen conſtable of a town, which hath ſuffi- 
cient perſons beſides to execute this office, and no ſpecial 
cuſtom concerning it, perhaps he may be relieved by the 
king's bench. 2 Haw. 63. 

Il juſtices, mayors, ſheriffs, bailiffs, conſtables, and 
other officers in Londen, ſhall aſſiſt the preſident of the col- 
lege of phyſicians, and perſons by them authoriſed, in 
—E for faulty apothecary wares. 1 Mar. ſefſ. 2. 
c. 9. /. 6. 

If a phyſician gives a perſon a potion without any intent 
of doing him any bodily hurt, but with intent to core or-pre- 
vent a diſeaſe, and contrary to the expeQation of the phyſi- 
| 3 . cian 
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Pialtory what, 


Tembrel what. 


Who ſhall find 
them. 


Inſamy of the 
Puniſhment 


or witneſſes. 3 Inft. 219. 


an 

Phyſitians. 
cian it kills him, this is no homicide; and the like of a fur. 
geon. And I hold their opinion (ſays L. Hale) to be erro- 
neous, that think if he be no licenſed ſurgeon or phyſician, 
that occaſioned this miſchance, that then it is felony ; for 
pbyſick and ſalves were before licenſed phyficians and ſur. 
geons; and therefore if they be not licenſed according to 
the ſtatute of the 3 H. 8. c. 11. or 14 H. 8. c. 5. they 
are ſubje to the penalties in the ſtatutes; but God forbid 
that any miſchance of this kind ſhould make any perſon 
not licenſed guilty of murder or manſlaughter. Theſe opi- 
nions therefore may ſerve to caution 1gnorant people not to 
be too buſy in this kind in tampering with phyſick, but 
are no ſaſe rule for a judge or jury to go by. 1 H. H. 
429. 


Pickpockets. See Larceny. 
Pigeons. See Game. 
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Pillory and tumbrel. 


P ILLORY (in Latin, c:llifrigium, from the perſon's 
neck being put between two boards) is a very ancient 
puniſhment in this kingdom, and was uſed heretofore by 
the Saxons. 3 u. 219. 

The word pill is common to all the Exrepean languages, 
and fipnifies to ſpoil, plunder, or (as we ſay) to pillage. 
And pillary (which we have immediately from the French 
pillieuric hath been improperly applied to denote the mode 
of puniſhment, whereas it hgnihes the offence, as pillieur 
ſignifies the offender. Barringt. 30. 

The tumbrel feemeth to have bo anciently the ſame 
with the ducking flo; an engine for the puniſhment of 
ſcolding women, by ducking them over head and ears in 
water, and efpecially in muddy or ſtinking water, accord- 
ing to the etymology of L. Cate, who tells us, that the 
word !umbrel ſignifieth a dung cart. Lamb. 61. 3 ft. 
219. 

Len one that hath a leet or market, ought to have 2 
pillory and tumbrel to gun offenders; and it ſeems that 
a leet may be forfeited for not taking care to have a pillory 
and tumbrel. 3 I/. 219. 2 Haw. 75. 

They that have been adjudged to the pillory or tumbrel, 
are ſo infamous, that they ſhall not be received to be jurors 


And 


Pillory and tumbrel. 


- And for that the judgment to the pillory or tumbrel doth 
make the delinquent infamous, the juſtices of the peace 
ſhould be well adviſed before they give judgment of any 
perſon to the pillory or tumbrel, unleſs they have good 
warrant for that judgment therein. Fine and impriſon- 
ment, for offences fineable by them, is a fair and ſure way. 
3 Infl. 219. 102 5 

But by ſeveral ſtatutes the puniſhment of the pillory is 
ſpecially ordained ; in which caſes the directions of the ſaid 
ſtatutes reſpectively are to be obſerved. 


Plague. 


A LL veſſels,, perſons, and goods, coming from any 


Inflited by ſe- 
veral ſtatutes. 


Quarentine eu- 


place, from whence the king, with the advice of his joined. 


privy council, ſhall judge it probable that the infection 
may be brought, ſhall be obliged to make their quarentine 
in ſuch places, for ſuch time, and in ſuch manner as ſhall 
be directed by him, or by his order made in council, and 
notified by proclamation, or publiſhed in the gazette. 26 
G. 2. c. 6. /. 1. 

And when the king ſhall make any orders concerning 
quarentine, and notify the ſame by proclamation, or in the 
gazette, the ſame ſhall be publickly read the next Sunday, 
and the firſt Sunday in every month afterwards (during the 
time ſuch orders ſhall continue) unmediately after prayers, 
in all places ſet apart for divine worſhip, within ſuck 
places as ſhall be ſpecified in fuch proclamation or orders. 
id. f. 20. | 


Orders for qua- 
rentine to be 
read in 
churches. 


nd the juſtices of the counties adjoining, or one of watthmen to 


them, (ſhall forthwith, when quarentine ſhall be appointed, 
cauſe watches to be kept by day and night, in the moſt 
proper and convenient place, within the ſeveral adjacent 
pariſhes ; who ſhall not permit any perſon whatſoever to 
come on ſhore from, or go on board any ſhips under qua- 
rentine, except only ſuch as ſhall have the charge of ſeein 
the quarentine duly performed, or as ſhall be licenſf 
by ſuch perſon having charge of the quarentine. 9 Au. 
c. 2. 

And if any ſuperintendant of the quarentine, or watch- 
man, ſhall neglect his duty, he ſhall be guilty of felony 
without benefit of clergy, 26 G. 2. c. 6, / 17, - 

. A 


be appointed. 
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Maſters of ſhips 
to give notice. 
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Plague. 


And if the plague ſhall appear on boatd any ſhip, being 
to the northward of Cape Finiflerre, the maſter ſhall imme. 
diately proceed to the harbour of S.. Helen's Pool, between 
the uninhabited iſlands of S. Helen's Tenn, and North Wit. 
hell, or to ſuch other place as his majeſty by advice of his 
privy council ſhall appoint; 29 G. 2. c. 8.] where he 
ſhall make known his caſe to ſome officer of the cuſtoms, 
who ſhall immediately acquaint ſome cuſtom houſe officer 
of ſome near port of England; who ſhall with all poſſible 
ſpeed ſend intelligence thereof to a ſecretary of fiate, and 
the ſhip ſhall remain there till his majeſty's pleaſure be 
known; nor ſhall any of the crew go on ſhore. 

But if he ſhall not be able to make the iſlands of Sc;lh, 
or ſhall be forced by weather or otherwiſe to go up either 
of the channels, he ſhall not enter any port, but remain 
in ſome open road, till he receives orders from his majeſty 
or his privy council; and ſhall prevent any of the crew 
from going out of the ſhip, and avoid all intercourſe with 
other {hips or perſons. And the ſaid maſter or any other 
perſon on board, who ſhall be diſobedient herein, ſhall be 
guilty of felony without benefit of clergy; and may be 
tried where the offence ſhall be committed, or where he 
ſhall be apprehended. 26 G. 2. c. 6. /. 2. | 

And when any county or place is infected, or when any 
order , ſhall be made by the king concerning quarentine, 
as often as any veſſel ſhall attempt to enter into any port, 
the principal officer of the cuſtoms there, or ſuch perſon 
as ſhall be authoriſed to ſee quarentine performed, ſhall go 
off, or cauſe ſome other perſon, to go off to ſuch veſſel; 
who ſhall at a convenient diſtance demand of the com- 
mander, the name of the ſhip; the name of the comman- 
der; at what place the cargo was taken on board; what 


place the veſſel touched at in her voyage; whether ſuch 


laces, or any, and which, were infetled with the plague ; 
= long ſhe hath been in her paſſage ; how many perſons 
were on board when ſhe ſet fail ; whether any, and what 

rſons, during the voyage, have been or are infected; 
— many died in the voyage, and of what diſtemper; 
what veſſels he, or any of his company with his privity, 
went on board, or. had any of their company come on 
board his ſhip, and to what place they belonged ; and allo 
the true contents of his lading, to the beſt of his know- 
ledge: And if it ſhall appear on ſuch examination, or 
otherwiſe, that any perſon on board 1s infetted, or that 
ſuch ſhip is obliged to perform quarentine; the officers of 
any of hu 2 2 ſhips of war, or of any forts * — 

ons, 


Plague. 


rifons, and all other. his majeſty's officers whom it may 
concern, and others whom they ſhall call to their aſſiſt- 
ance, ſhall, on. notice thereof, a, a ſuch ſhip to _ to 
the place appointed for quarentine, be it by firing of guns, 
or other force: And if ſuch veſſel ſhall come from any 
place infected, or have any perſon on board inteQted, and 
the maſter ſhall conceal the ſame, he ſhall be guilty of fe- 
lony without benefit of clergy ; and if he ſhall not make 
a true diſcovery in any other of the particulars, be hall 
forfeit 200 |. half to the king, and half to him that ſhall 

A 415 any officer of the cuſtoms, or other officer, ſhall Officer netlect- 
negle& his duty herein; he ſhall forfeit his office and tool, 8. 
in like manner. /. 11. 

And the maſter, after his arrival at the place of qua- Maſter to deliver 
rentine, ſhall deliver on demand to the chief officer ap- Ms credenuals, 
pointed to ſee quarentine duly performed, ſuch bill of health 
and manifeſt as he ſhall have received from any Br:tih 
conſul, together with his log-book and journal ; on pain 
of 500 l. in like manner. /. 4. 

And all perſons, liable to perform quarentine, ſhall be — in 
ſubject to fach orders as they ſhall receive from the offi- 
cer authoriſed to ſee it performed ; who ſhall have power 
to inforce obedience, and in caſe of neceſſity to call others . 
to their aſſiſtance, /. . 

And any officer of the cuſtoms, or others, directed to Ships boats may 
take care of the quarentine, may ſeize any boat belonging WE 
to ſuch veſſel, and detain the ſame till quarentine be per- 
formed. 9 An. c. 2. : 

And if the commander of the ſhip ſhall go himſelf, or Penalty of quit- 

it any ſeaman or paſſenger to go on ſhore, or on board —— 

any other veſſel, during the quarentine, without licence of 
the perſon having charge of the quarentine; the ſhip and 
tackle ſhall be forfeited to the king. id. 

And if any perſon ſhall come on ſhore, or go aboard any 
other ſhip ; the perſons appointed for ſeeing quarentine duly 
performed, may compel him to return and continue during 
the quarentine : And ſuch perſon fo leaving ſuch ſhip, and 
being thereof (after expiration of the quarentine) convicte l 
by oath of one witneſs, before one juſtice near, ſhall forfeit 
not exceeding 20 l. to be paid immediately to ſuch juſtice, 
who may reward the informer thereout not exceeding a 


third part, and pay the remainder (charges deducted) to the iN 

poor of the pariſh where the conviction ſhall be; and in 4 

default of payment, he may commit him to the houſe of | q * 
| correction, v8 * 
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Perſons going 
ard, 


In what caſe 
mall veſicls 
hall not be al- 
lowed to ſail. 


Plague. 
correction, to be kept to hard labour not excceding one 
month. id. 

And by the 26 GA. c. 6. If the maſter ſhall quit, or 
knowingly permit any perſon to quit the ſhip, by going on 
ſhore, or on board any other vellel, before the quarentine 
ſhall be performed, unleſs in ſuch caſes as ſhall be permit. 
ted by the orders concerning quarentine ; or if he ſhall 
not, in convenient time after notice, cauſe the veſſel and 
lading to be conveyed to the place appointed for quaren. 
tine, he ſhall forfeit 500 I. half to the king, and half to 
him that ſhall ſue: And if any perſon ſhall ſo quit ſuch 
ſhip, all perfons by any kind of force may compel him to 
return; and he ſhall for ſuch offence be impriſoned fix 
months, and forfeit 200 J. half to the king, and half to him 
that ſhall ſue. a 

And if any perſon ſhall go on board, and return from 
any ſhip, during the quarentine, without ſuch licence; 
he may be compelled, by the perſons appointed as aforeſaid, 
to return and continue on board during ſuch quarentine ; 


and the maſter of ſuch ſhip ſhall there keep and maintain 


him. 9 An. c. 2. 

When any part of Great Britain, Ireland, Guernſey, 
Fer/ey, of (derney, Sark, or Man, France, Spain, Portugal, or 
the Low Countries ſhall be infected, the king by pro- 
clamation may prohibit all ſmall boats and ne under 
the burden of 20 tons, from failing out of port, till ſecu- 
rity be firſt given by the maſter, to the ſatisfaction of the 
principal officer of the cuſtoms, or chief magiſtrate of the 
port, by bond to the king with ſureties, in the penalty of 
3001. that he ſhall not go to or touch at any place men- 
tioned in the proclamation ; and that the maſter and every 
mariner and paſſenger ſhall, during the time aforeſaid, not 


go on board any other veflel at ſea; and that he ſhall not 


permit any perſon to come on board ſuch boat or veſſel at 
ſea; and ſhall not receive any goods out of any other veſ- 
fel; for which bond no fee ſhall be taken. And if ſuch 
boat or veſſel ſhall fail before ſuch ſecurity given, the 
ſame, together with the tackle and furniture, ſhall be for- 
feited to the king ; and the maſter and every mariner there- 
in, being thereof convicted, on his appearance or default, 
on oath of one witneſs, by one juſtice where the offender 
ſhall be found, ſhall forfeit 20.1. half to the infosmer, and 
balf to the poor of the pariſh where the offender ſhall be 
found, by diſtreſs ; and for want of ſufficient diftreſs to be 
committed to priſon for three months. 26 C. 2. 6. 6- 
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Whenever the king, with the advice and canſent of Lazarets to be 
rliament, ſhall direct lazarets to be provided, for receiv. YPinted. 


ing of perſons obliged to perform quarentine, or for airin 
« = it (hall be Jawfal to 900 the ſame, either in — 
— grounds or commons, or Where there are not ſuſh- 
cient, in the ſeveral grounds of any perſon whatſoever, not 
being a houſe, park, garden, orchard, yard, or planted 
walk, or avenue to a houſe, paying for the ſame as {ha'l 
be agreed on between the perſons intereſted, and any two 
perſons appointed by the king under his ſign manual; and 
if they cannot agree, then the ſaid two perſons ſhall, 30 
days before the ſeſſions, give to the occupier a notice in 
writing, deſcribing the quantity of ground, and purporting 
that the conſideration for the ſame will be ſettled by a jury 
at ſuch ſeſhons. And the juſtices there, on proof of ſuch 
notice ſhall charge the jury which ſhall attend there (or 
ſome other jury to be then and there impanelled and re- 
turned by the ſheriff without fee) and cauſe to be ſworn, 
well and truly to aſſeſs the value of ſuch grounds, to whom 
the parties may have their lawful challenges; and the ver- 
dict of the ſaid jury; and the judgment of the juſtices 
thereupon, ſhall be concluſive, and finally bind all parties; 
and thereupon the kiug ſhall hold ſuch grounds fer ſuch 
term as he ſhall judge neceſſary, paying for the ſame ſuch 
rent or other conſideration as (hall be ſo aſſeſſed. 26 C. 23 
c. 6. / 6. And by the 12 G. 3. c. 57. the lords of the 
treaſury may contract ſor an abſolute purchaſe of ſuch 
lands, meſſuages, and tenements, to be veſted in tie crown 
unalienably : and if the parties cannot agree, the price 
ſhall be ſettled at the ſeſſions as aforeſaid, on giving like 
notice to the owner. 

And the officers authoriſed to put in execution ſuch or- 
ders as aforeſaid, ſhall cauſe all perfons obliged to perform 
quarentine, and all goods comprized in ſuch orders, to re- 
pair or be conveyed to ſome of the ſaid lazarets, or to ſuch 
other places as ſhall be provided according to ſuch orders. 
26 C. 2. c. 6. /. 7. 

And if any perſon ſhall refuſe or neglect to repair, with- 
in convenient time after notice, to the — or other place 
appointed, or ſhall eſcape or attempt to eſcape from thence, 
before quarentine x realy the watchmen, and other 
perſons appointed to ſee quarentine performed, by force 
may compel him to repair or return thither: and every 
perſon ſo refuſing or neglecting to repair thither, and alſo 
every perſon actually eſcaping ſhall be guilty of felony 
without benefit of clergy. it /. 
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Perſons entering 
lazarets, not to 
return till qua- 


rentine per- 
formed. 


Aſſeſſment for 
relief of perſons 


infeted, 


Searchers for 
places inſected. 


Plague. 

And if any _ not infefted, nor liable to perform 
quarentine ſhall enter any lazaret, or other ſuch place, 
and ſhall return or attempt to return, unleſs as permitted 
by ſuch orders; the watchmen, or other perſons appointed, 
by force may compel him to return and perform quarentine: 
and if he ſhall actually eſcape before he hath performed the 
ſame, he ſhall be guilty of felony without benefit of clergy, 
id. ſ. 10. 

104 the mayor, head officers, and juſtices of the peace 
of every city, borough, town corporate, and places pri. 
vileged, or any two of them, may aſſeſs every inhabitant, 
and all houſes of habitation, lands, tenements, and here. 
ditaments, for the reaſonable relief of perſons infected 
with the plague, or inhabiting in infected houſes, and levy 
the ſame by warrant; and if the party to whom the war- 
rant is directed ſhall not find any goods to levy the ſame, 
then upon return thereof, they ſhall by warrant cauſe the 
perſon to be arreſted, and committed to gaol till he ſhall 
pay. 1 J. c. 31. ½ 2, 3. | 

And it the inhahitanis of ſuch place ſhall find themſelves 
unable to relieve all ſuch perſons, then on certificate there- 
of by the ſaid magiſtrates or two of them, to the juſtices 
of the county of or near the ſaid city or other place, or to 
two of them, they may tax the inhabitants of the county 
within five miles of the place infected, at ſuch weekly ſums 
as they ſhall think reaſonable, to be levied by their warrant 
by fale of goods, and in default thereof, by impriſonment 
as aforeſaid. 

And if the infection ſhall be in a town where there are 
no juſtices, or in a village or hamlet ; then two juſtices 
of the county may aſleſs the inhabitants of the county, 
within five miles of the place infected, at ſuch weekly ſams 
as they ſhall think fit, for the reaſonable relief of per- 
ſons infected; to be levied by their warrant by fale of 
youth, and in default thereof by impriſonment as atore- 
aid. . | 
All which faid taxes ſhall be certified at the next quarter 
ſeſhons, for ſuch town or county refpettively ; aid there 
they may order the fame to continue, or be enlarged or ex- 
tended to any other part of the county; or otberwile deter- 
mine. 7. 6. : 

Officer making default in levying the ſame, ſhall forfeit 
10s, to be employed to the charitable ufes aforeſaid. /. 6. 
But it is not ſaid how this penalty ſhall be levied. 

And the juſtices, mayors, and other head officers may 


appoint within their” limits fearchers, watchmen, exam 
5 4 : ners, 
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ners, keepers, and buriers for the places infected; and 
give them directions, and fwear them for the performance 
thereof. 7. 9. 

If any perſon ſhall conceal fram the officers of quaren- 
tine, or convey any letters or goods from any ſhip under 
quarentine, or from any lazaret ; he ſhall be guilty of ſe- 
lony without benefit of clergy. 26G. 2. c. 6. /. 18. 

If any officer or other perſon ſhall imbezil or damage 
any goods performing quarentine, he ſhall pay treble aa- 
mages with full coſts. / 11. 

After quarentine performed, and on proof thereof by 
the oaths of the maſter and two other perſons of the ſhip, 
or by the oaths of two credible witneſſes, before the 
cuſtomer, comptroller, or collector of that or the next port, 
or their deputies, or a juſtice near, and that the veſſel and 
every ſuch perſon are free from infeion ; and after pro- 
ducing a certificate thereof ſigned by the chief officer who 
ſuperintended the quarentine ; ſuch officer of the cuſtoms, 
together with the ſaid juſtice, ſhall give a certificate there- 
of (gratis), and thereupon the veſſel and every ſuch perſon 
ſhall be liable to no farther reſtraint. /. 13, 14. 

And all goods liable to quarentine ſhall be opened and 
aired, as by ſuch orders ſhall be directed; and after ſuch 
order hath been complied with, and a certificate thereof 
given by the chief officer appointed to ſuperintend the qua- 
rentine and 'airing of ſuch goods, and proof made thereof 
by the oaths of two witneſſes, before the cuſtomer, comp- 
troller, or collector of the next port, or any of their depu- 
ties, or any juſtice living near; on certificate and return 
of ſuch proof by ſuch cuſtomhouſe officer to the commiſ- 
ſioners of the cuſtoms, they or two of them by their order 
ſhall diſcharge the ſame. /. 15. 

And if any perſon ſhall take any fee for ſuch oath, order, 
or certificate; he ſhall forfeit 100 l. half to the king, and 
half to him that ſhall ſue. /. 16. 

And if any ſuperintendant of the quarentine, or watch- 
man, ſhall in ſuch caſe give a falſe certificate ; he ſhall be 
guilty of felony without benefit of clergy. /. 17. 

Note; the abovementioned act of the 9 Au. was re- 
pealed by the 7 G. „. 1 c. 3. but was revived by the 8 G. 
c. 8. which enafts, that neither the ſaid ſtatute of the 7 G. 
nor any thing therein contained, ſhall continue in force 
longer than March 25, 1723. ] 
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Players. 


E perſon who ſhall for hire, gain, or reward 
act, or cauſe to be atted, any play or other enter- 
tainment of the ſtage, or any part therein, if he ſhall have 
no legal ſettlement where he atts, without authority from 
the king or the lord chamberlain, fhall be deemed a rogue 
and vagabond within the 12 An. (which aft is repealed; 
but the ſame is re- enacted by the 17 G. 2. c. 5.) Or other. 
wi'e he ſhall forfeit Fol. in which cafe he fhall not alſo 
fuffer as a vagrant. 10G, 1. c. 28. ,. 1, 2. 

Or other entertainment of the flage.| E. 35 C. 3. X. „. 
Handy. The defendant was convicted in the penalty of 
50 Il. under 10 G. 2. c. 28. for acting, reprefenting, and 
performing a certain entertainment of the ſlage called Tun. 
bling, Cc. at Birmingham ; which conviction was removed 
by certiorari, in order to take the opinion of the court 
whether this offence came within the ſtatute. L. Kenyon, Ch. 
J. (inter alia) ſaid, I do not think that tumbling is an enter- 
tainment of the ſtage within the meaning of the aft, & 
might equally be faid, that fencing on a pnblick ſlage is. 
By the 3d ſection of this act, a copy of the piece to be re- 
preſented is to he ſent to the lord chamberlain for his ap- 
probation, previous to the acting; but no copy could have 
been given of this entertainment. Thus is a penal att and 
cannot be extended to entertainments which did not exilt 
when the act was made. Durnf. and Eaft. 6 v. 286. 

And if any play, ay part thereof, be atted in any place 
where wine, ale, beer, or other liquors ſhall be fold, the 
ſame ſhall! be deemed to be acted for gain, hire, and reward. 
7 And no perſon {hall for hire, gain, or reward, att or 
cauſe to be ated any new play, or any part therein, or any 
new part added to an old play, or any new prologue or epi- 
logue, unleſs a true copy thereof be ſent to the lord cham- 
berlain, 14 days before the acting, together with an ac- 
count when and where it is intended to be atted, ſigned by 
one of the managers. /. 3. 

And the ford chambertain may prohibit the ſame as he 
thinks fit ; and if any perſon ſhall act without ſuch copy 
being ſent, or againſt ſuch prohibition, he ſhall forteit 50. 
and the licence of the playhouſe ſhall be void. 4 

And no perſon ſhall be authoriſed to act, except within 
the liberties of the city of N minſier, and where the king 


ſuall reſide. /. 5. 5 


Players. 


But by the 28 G. 3. c. 30. it ſhall be lawſul for the juſ- 
tices at the general or quarter ſeſſions, at their diſcretion, 
to grant a licence to any perſon making application for the 
ſame by petition, for the performance of any ſuch plays or 
entertainments of the ſtages as are or ſhall be repreſented at 
the licenſed theatres in Meſiminſler, or have been ſubmitted 
to the inſpection of the lord chamberlain as aforeſaid, at 
any place within» their juriſdiction, or within any city, 
town, or place, ſituate within the limits of the fame, for 
any time not exceeding 60 days, to commence within the 
then next 6 months, and to be within ſuch 4 months as 
ſhall be ſpecified in the ſaid licence, ſo as there be only one 
licence in uſe at the ſame time within the juriſdiction ſo 
given, and ſo as ſuch place be not within 20 miles of Landon 
or Weſtminſter ; or 8 miles of any patent or licenſed the- 
atre; or 10 miles of the reſidence of the king; or of any 
place within the ſame juriſdiction, at which, within 6 
months preceding, a licence under this act ſhall have.been 
had and — : or within 14 miles of either of the uni- 
verſities; or within 2 miles of the outward limits of any 
city, town, or place, having peculiar juriſdiction; and fo 
alſo as no licence under this a& ſhall have been had ard 
exerciſed at the ſame place within 8 months then next pre- 
ceding. / t. 

Provided, that no ſuch licence ſhall be granted to be ex- 
erciſed within any city, town, or place, having peculiar 
juriſdittion, unleſs proof be made that the majority of the 
juſtices acting for ſuch place, have at a publick meeting 
ſigned their conſent ; or unleſs an expreſs condition be 
therein inſerted, that the ſame ſhall not be valid until ap- 
proved by the majority of the juſtices of ſuch place at a 
meeting holden expreſsly for that purpoſe. /. 2. 

Provided alſo, that no ſuch licence ſhall be granted by 
the juſtices within any city, town, or place, unleſs notice 
ſhall have been given by the perſon applying for ſuch li- 
cence, three weeks before ſuch application, to the mayor, 
bailiff, or other chief civil officer of ſuch place, of ſuch 
intended application. % 3. 

All the ſaid pecuniary penalties may be recovered in the 
courts at H/e/tmin/ter ; or before two juſtices, by the oath 
of one witneſs, or confeſhon, to be levied by diſtreſs ; and 
for want of ſufficient diſtreſs, the offender to be committed 
to the houſe of correction, not exceeding ſix months, to be 
kept to hard labour; or to the common gaol not exceed- 
ing fix months, without bail or mainprize : Perſuns ag- 
grieved by order of the juſtices may appeal to the next ſel- 
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Players, 


ſions : The ſaid penalties to be diſtribated, half to the in- 
former, and half to the poor. 10 G. 2. c. 28. / 6. 


But by ſpecial acts of parliament playhouſes are permit. 
ted to be erected in particular places. 


Plate. See Erciſe. 
Poiſon. See Homicide, 


Polygamy, 


IGAMY is, where a man has two wives ſucceſſively; 

Polygamy, where he hath ſeveral wives at the ſame 

time: but they are commonly confounded one with the 
other. 

By the 1 Ja. c. 11. If any perſon within his majeſly's di 
minions of England and Wales, being married, ſhall marry 
any perſon, the former huſhand or wife being alive; every ſuch 
offence ſhall be felony, and the 72 fo offending ſhall ſuſſer 
death as in caſes of felony ; and ſhall be tried in the county 
where he or ſhe was apprehended, as if the offence had been 
committed in ſuch county. 

Provided, that this ſhall not extend to any perſon, whoſe buf- 
band or wife ſhall. be continually remaining beyond the ſeas for 
ſeven years together : 

Or whoſe huſband or wife ſhall abſent him or herſelf the one 
from the other, for ſeven years together, in any part within his 
majeſiy's domintons, the one of them not knowing the other to 
be living within that time : 

Provided alſo, that this ſhall not extend to any perſon that 
ſhall be at the time of ſuch marriage divorced by any ſentence in 
the eccleſiaſtical court: 

Or ts any perſon where the former marriage hath been by 
ſentence in the ecclefiaſtical court declared to be void and of ne 
effe : | 
, to any perſon by reaſon of any former marriage had or 
made within age of conſent. 

Provided alſo, that no attainder for this offence made felony 
by this a#t, ſhall work any corruption of blood, loſs of dower, or 
difinheriſon of heirs. 


If any perſm within his majeſty's dominions of England 


and Wales] If the firſt marriage was beyond ſea, _ the 
| atter 


, =>1 l 2 r 
. 


polygamy. 


latter in England, the party may be indicted here, . becauſe 
the latter marriage makes the offence ; but if the firſt mar- 
riage was in England, and the latter beyond ſea, it ſeemeth 
that the offender cannot be indicted here, becauſe the of- 
fence was not within the kingdom. Kely. 79, 80. 


Being married] This extends to a marriage de fas, or 
voidable by reaſon of conſanguinity, affinity, or ſuch like; 
for it is a marriage in judgment of law until it be avoided ; 
and therefore, though neither marriage be de jure, yet they 
are within this ſtatute, 3 It. 88. 

But there muſt be actual proof of the marriage; for in 
this caſe the circumſtances of cohabitation and reputation 
are not ſufficient. Bur. Mansf. 2057. 


Shall marry any perſon, the former huſband or wife being 
alive] If a man marrieth a wife, and then marrieth another 
the former wife being living, and then ſuch firſt wife dy- 
ing he marrieth a third the ſecond wife being living; this 
marrying of the third is not felony, becauſe the marriage 
with ſuch ſecond wife was merely void: but otherwiſe it 
would have been if he had married the third, the firſt and 
true wife being living. 1 H. H. 693. | 


Every ſuch offence ſhall be felony] And ſuch ſecond mar- 
riage is merely void. 3 Inft. 88. FN 


And the perſon ſo offending ſhall ſuffer death as in caſes of 
felony] Yet he ſhall have the benefit of clergy ; the ſame 


being not excluded by expreſs words. 3 1n/t. 89. 


And ſhall be trie 
allowed as a witneſs againſt the huſband ; but it ſeemeth 
clear, that the ſecond wife may be admitted to prove the 
ſecond marriage, being not ſo much as his wife de facto. 


I H. H. 693. 


In the county where he or ſhe was apprehended] This is 
added only cumulative ; for he may be indicted where the 
ſecond marriage was, though he be never apprehended ; 
and fo be proceeded againſt to outlawry. 1 H. H. 694. 


Shall not extend to any perſon, whoſe huſband or wife 
ſhall be continually remaining beyond the ſeas for ſeven years 
together ] And in this caſe notice that he or ſhe is living, 
is not material, in reſpett to the commorancy beyond ſea. 


3 Inf. 88. 
X 4 Beyond 


The firſt and true wife is not to be | 


327 


7 
yes © 


Polygamy. 
Beyond the ſeas) And this, . it be within the 
king's dominions; as in New England, or Ireland, 1 H. 
H. 693. 

Or whoſe huſband or wife ſhall abſent him or herſelf the one 
from the other, for ſeven years together, in any part within his 
majeſiy"s dominions, the one of them not knowing the other to be 


living within that time] So that in this cafe notice is mate- 
rial, and makes the offence. 3 Inf?. 88. 


wy Shall not extend to any perſon that ſhall be at the time of ſuch 
"= marriage divorced by any ſentence in the ecclgſiaſtical court] 

> And this is intended a divorce not a vinculo matrimonii, for 
then without the aid of any proviſo either may freely 
marry ; but it muſt be intended of divorces a menſa et thoro, 


1 H. H. 694. 


Nar to-any perſon by reaſon of any farmer marriage had or 
made within the age of conſent | If the man be above four- 
teen and the wife under twelve, or if the wife be above 
twelve and the man under fourteen, yet may the huſband 
or wife ſo above the age of conſent diſagree to the eſpouſals, 
as well as the party that is under the age of conſent ; for 
the advantage of diſagreement muſt be reciprocal. And 
ſa it was reſolved by the judges and civilians, T. 42 Elia. 
in the King's Bench, in a writ of error between Babington 
and Marner. So as if either party be within age of con- 
ſent, it is no former marriage within this act. 3 Inft. 89. 

And whereas the puniſhment of perſons convitted of fe- 
lony under the ſaid act of 1 FJ. 1. c. 11. has not proved 
effeftual to deter wicked perſons from being guilty of the 
ſaid offence : it is enatted, that if any perſon a A Igth 
May 1795, being married, or which afterwards ſhall marry, 
the former huſband or wife being alive, and ſhall be con- 
victed thereof under the ſaid act, ſhall be ſubject and liable 
to the ſame penalties, pains, and puniſhments, as by the 
Jaws now in force perſons are liable to who are convicted 
of grand or petit larceny. 35 G. 3. c. 67, /. 1. 


Pond. See Game. 


Pooꝛ. 
ONCERNING the binding and ordering of pariſh 


and other apprentices, ſee title Apprentices. 
0 s Concerning 


Pooz. (Overſeers.) 


Concerning the filiation and maintenance of baſtard 
children, ſee title Baſtards. | | 

Concerning the ordering of ſervants, and other work- 
men and labourers, ſee title Servants. 

For theſe do fall in with this title, no further than as 
they happen to become poor : Upon which account, their 
ſettlements are here treated of; but nothing otherwiſe in 
particular concerning them. 

It is to be noted in this place, that the ſtatute of 22 G. 
3. c. 83, eſtabliſhes many new regulations with regard 
to the maintenance of the poor ; but as that ſtatute leaves 
it optional in any pariſh or other place whether they will 
adopt theſe regulations or continue in the preſent mode, 
is judged requiſite for the preſent to preſerve this title 
unaltered, further than by inſerting at the end of it an ac- 
count of the ſaid ſtatute of 22 G. 3. which being, as it 
were, in its probationary ſtate, remains as the ſubject of 
ſuture conſideration, 

It may be proper here to take notice of the 16 C. 2. c. 
18. which enacts, That juſtices may do all things apper- 
taining to their office, ſo far as the ſame relates to the laws 
for the relief, maintenance, and ſettlement of the poor; 
or to any laws concerning parochial taxes, levies, or rates, 
notwithſtanding they are rated or chargeable with the rates 
within any place affected by ſuch their acts. Provided, that 
this ſhall not empower any juſlice for any county at large 
to act in the determination of any appeal to the ſeſſions of 
ſuch county, from any order, matter, or thing, relating to 
any ſuch pariſh, townſhip, or place, where boch juſtice is 
o charged or chargeable, 


Of this extenſive title, it is propoſed to treat in the fol- 
lowing order: That is te ſay, 


J. Concerning the appointment of overſeers, with 
their duty thereupon, 
IT. Of ſettlements. 
II. Of removals. 
IV. Of the poor rate, and other helps towards their 
relief. 
V. Of the relief and ordering of the poor. 
VI. Of the overſeers account. 
I. Penalty of overſeers for the neglect of their duty. 
V IL. Indemnity of overſcers in the performance of 
their duty, 


J. Appointment 
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Poor. (Overſeers.) 


— 


I. Appointment of overſeers, with their duty there. 
upon. 


Anciently, the maintenance of the poor was chiefly 
an eccleſiaſtical concern. A fourth part of the tithes in 
every pariſh was ſet apart for that purpoſe. The miniſter, 
under the biſhop, had the principal direction in the diſpoſal 
thereof, aſſiſted by the churchwardens and other principal 
inhabitants. Hence naturally became eſtabliſhed the paro- 
chial ſettlement. Afterwards, when the tithes of many of 
the pariſhes became appropriated to the monaſteries, thoſe 
ſocieties had ſome {hare hkewiſe (by reaſon of the aid 
tithes, and other donations for that purpoſe) in the relief of 
the poor. And the reſt was made up by voluntary contri- 
butions. By the ſtatute of the 27 H. 8. c. 25, The 
churchwardens or two other of every pariſh, were to make 
collect ions for the poor on Sundays. — By the 5 & 6 Ed. 6, 
c. 2. The minifler and churchwardens were annually to ap- 
point two able perſons or more to be gatherers and collectors of 
alms for the poor. By the 5 El. c. 3. The pariſhioners 
were to chuſe the ſaid collectors and gatherers for the poor. — 
By the 14 El. c. 5. The juftices were to appoint colleflors 
for the poor within every pariſh ; and were alſo to appoint 
the oberleer of the poor, whoſe office was nearly the ſame 
as it is at preſent, except only for collecting the money, 
which was done by the aforeſaid gatherers or colleftors. —By 
the 18 Fl. c. 3. The juſtices were to appoint collectors and 
governors of the poor. ——By the 30 El. c. 3. The 
churchwardens of every pariſh, and four ſubſtantial houſhola- 
ers there, being ſubſidy men, or for want of ſublidy men, 
four other ſubſtantial houſholders, to be nominated yearly 
in Haſter week by two juſtices (1 Q.) were to be called 
overſeers of the poor of the ſame pariſh. And ſo it conti- 
nues with ſome {mall variation, by the ſtatute of the 43 
El. c. 2. as followeth : 
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Ste tutes con- The churchwardens of every pariſh, and four, three, or ſtus 
were bang, ſub}Jlantial houſbolders there, as ſhall be thought meet, having 
overſcers. reſpect to the 5 of the pariſh to be nominated yearly in 
Eafter week, or within one month after Eaſter, under the hand 
or feel of two or more juſtices of the peace in the ſame count), 
wheresf one to be of the quorum, dwelling in or near the pariſb 
ar divifion, ſhall be called overſeers of the poor of the ſame puriſb. 
43 El. c. 2. . 1. 
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Poor. (Overſeers.) 


And by the 13 14 C. 2. c. 12. Hhereas the inhabit- 
ants of Lancaſhire, Cheſhire, Derbyſhire, - Yorkſhire, 
Northumberland, the biſhoprick of Durham, Cumberland, 
and Weſtmorland, and many other counties in England and 
Wales, by reaſon of the largeneſs of the pariſhes, cannot reap 
the benefit 1 aid att of the 43 El. it is enatied, that all 
and every the pror, needy, impotent, and lame perſons, within 
every tetumſbip or village within the ſeveral countres aforeſaid, 
ſhall be maintained, provided for, and ſet on work, within the 
ſeveral and reſpeftive townſhip and village, wherein he ſhall in- 
habit, or wherein he was laſt lawfully ſettled ; and there ſhall 
be yearly choſen and appointed two or more overſeers, within 
every of the ſaid — 1.4 er villages reſpeftively. 1. 21. 

And by the 17 G. 2. c 38. In every townſbip or place 
where there are no churchwardens, the overſeers alone may att 
in all reſpefs as churchwardens and overſeers may do in other 
places, by virtue of this or any former act. 1. 15. 

And if any overſeer ſhail die, or remove, or become inſolvent, 
before the expiration of his office, two juſtices (on aath thereof 
made may appoint another in his ſtead. 1. 3. | 

And if in any place there ſhall be no ſuch nomination of cue 
ſeers as is before appointed, every jufiice of the * ſhall for- 
feit 5 l. to the poor of ſuch place, to be levied ly the churchwar- 
dens and overſeers, or one of them, by diſtreſs, by warrant 
from the ſeſſions. 43 El. c. 2. 1. 10. 


The churchwardens| Theſe (as is above obſerved) were 
overſeers of the poor long before this ſtatute of the 43 EL 
And hereby they need no formal appointment to the office 
of overſeer, but the ſtatute declares them to be ſuch, and 
requires others to be added to them by the nomination of 
the juſtices. 


Of every pariſh] In the caſe of the King againſt Seven 
and Arnold, T. 29 C30 G. 2. two juſtices appointed 
Seven and Arnold, ſubſtantial houſholders in the precin& of 


331 


Every church- 
warden is alſo 
an overſeer. 


Muſt he a pa- 
riſh, townſhip, 
or vill. 


the Tower within, etherwiſe called the pariſh of St. Peter ad 


vincula, to be overſeers of the poor of the ſaid precin&?. It 
was objetted, that this appointment is not warranted by the 
ſtatute, which requires that the churchwardens of eve 
pariſh, and four, three, or two ſubſtantial houſholders 
there, ſhall be appointed overſeers of the poor of the ſame 
pariſh. Mr. J. Deniſon delivered the reſolution of the 
court { Ryder Ch. J. being dead, but concurring with the 
other juſtices -before his dach): This is not a good ap- 
pointment under the 43 El. c. 2. which requires them to 
be appointed within a pariſb; neither is it good within the 
ſtatute 
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ſtatute of 13 & 14 C. 2. c. 12. which ſays, that there 
ſhall be yearly appointed two or more overſeers within 
every townſhip and village reſpectively. Precind is a word 
of ambiguous ſignification; it is not a boundary of any 

riſh or vill; it may be more than a pariſh, or may be 

ſs. If it was a pariſh or vill by reputation, it might have 
been good (Cro. Car. 9a. 394.) ; but the court cannot 
mtend this precinct to be a vill, and the words of the ſtatute 
ought to be purſued. Neither will the words etherwiſe 
called the pariſh of St. Peter ad vincula, aid the want of this 
in the appointment: for in all conſtructions of alias dich, 
the words that go before the alias dif? mult be preſumed 


to be true; as in an indictment, the addition of the party 


not coming till after the alias dif?” will vitiate the indict- 
ment, for what precedes the alias dict“ is the true and pro- 
per appellation. If in this caſe the alias dict had come 
after the pariſh of St. Peter, it would have done, And the 
appointment was quaſhed. M. K. 

E. 8 G. King and the inhabitants of Rufford. A man- 
damus was directed to the juſtices of the peace of the county 
of Nottingham. reciting that within the vill of Rufford, in 
the foreſt of Sherwoz:d, there are divers ſubſtantial freehold- 
ers, able to contribute to the maintenance of the poor, and 
that there are no churchwardens or overſeers to make a 
rate, and that there are paor unprovided for ; theretore it 
commands them to appoint overſeers. They return that 
the vill of Rufford is part of no pariſh, but time out of 
mind has been extraparochial, without church, chapel, or 
parochial rites, and that there never have been any over- 
ſeers of the poor; and for that cauſe they cannot appoint. 
And there having been only an extrajudicial opinion of the 
court, in the cale of Dolling and Stzkeland, H. 11 Ann, (a) 
that overſeers of the poor might be appointed in an extra- 
parochial place; the court diretied an argument, that the 
point might be ſolemnly. determined, And after argument 
and conſideration. of all the ſtatutes relating to the poor, 
the court were of opinion, that- the powers given by the 43 
El. to be executed in pariſhes, were by the 13 & 14 C. 2. 
extended to all townſhips and villages, whether parochial 
or extraparochial: that although moſt of the foreſts in 
England are extraparochial, yet notwithſtanding they ought 
to maintain their own poor; and conſequently overleers 
might be appointed; for which purpoſe in this caſe a pe- 
remptory mandamus was awarded, Str. 512. 


(a) Poſt, this ſame title, 
| For 


Poor. (O verſeers.) 


For the ſtatute directeth overſeers to be appointed with- 
in the ſeveral townſhips and villages within the ſeveral coun- 
ties (without ſaying, within the ſeveral pariſhes in the ſaid 
counties); ſo that if it is a townſhip or village, and ſuch 
townſhip or village is within the county, it ſeemeth not to 
be material whether it is within any pariſb or not. 

But a townſhip or village it muſt be. As in the caſe of 
Denham and Dalham, E. 8 G. 2. The queſtion was, 
whether Southwo!d park, being an extraparochial place, 
conſiſting of two houſes, and about 300 acres of land, was 
ſuch a place as was liable to maintain its own poor. By 
the court, It is now a ſettled point, that the juſtices may 
appoint overſeers in extraparochial places, but ſuch place 
muſt come under the notion of a town or village. It 
is difficult to define exactly what is a townſhip or village; 
this muſt be left to the judgment of the court, upon the cir- 
cumſtances of the caſe ſtated. The notion of a village ac- 
cording to the ancient law, is a tithing conſiſling of ten 
families, and the conſtable properly is the head of the tith- 
ing. By the 43 Eliz. there mult in every place be at leaſt 
two overſeers; and where there are only two houles, the 
whole pariſh in ſuch caſe'maſt be perpetual overſeers, and 
there is no perſon over whom they can have juriſdiction, 
nor any to chuſe them but themſelves. And it was ad- 
judged, that two houſes are not within the rule, ſo as to 
come within the notion of a townſhip or village. And the 
like was ſaid to have been adjudged in the caſe of Belvoir, 
M. 2 G. 2. where there were two houles, the duke of 
Rutland's and an alehouſe. Str, 1004. Bur. Settl. Caf. 


3555 in the caſe of Stele Prior and Gruſtan, E. 10 G. 2. 
The manor of Grafton, an extraparochial place, once con- 
ſiſting of a capital meſſuage and three keepers lodges in the 
park, now diſparked and conſiſting of hve dwelling houſes 
and farms, occupied by five ſeveral tenants, but never hav- 
ing had any overſeers of the poor or other officer, till the 
overſeer now appointed for the purpoſe of the preſent re- 
moval, was adjudged by the juſtices to be a townſhip or vil- 
lage within the ſtatute, unto which a removal might be 
made, It was moved to. quaſh the orders of the juſtices, 
and a rule was made to ſthew cauſe ; and afterwards the 
rule was made abſolute, without defence. Burr. Set. 
Caſ. 101. 


In the caſe of K. and the inhabitants of Wollect, M. 


14 C. 2, A mandamus was granted, ſuggeſting that there 
are ſeveral houſholders and farmers inhabiting and reſiding 
within 
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within the village of Meibect, able to provide for the poor; 
and therefore commands the juſtices to appoint overſeers of 
the poor. To this it is returned, that #elbeck is extra- 
parochial, and is not, nor ever was reputed to be a village 
or townſhip, and therefore they cannot appoint any perſons 
to be overieers. And upon argument this was held to be 
a good return. For though it doth not anſwer the ſuppo- 
ſal of the writ, as to there being ſeveral ſubſtantial houſ- 
holders and farmers; yet it anſwers the point in the 13 U 
14 C. 2. . 12. by ſaying it is no townſhip or village, or 
reputed as ſuch: and it is to ſuch places only that we can 
ſend a writ. Sir. 1143. 

T. 3G. 3. X. v. Showler and Atter. Two juſtices ap- 
point Thomas Showler and Fohn At/er overſeers of the poor 
of the townſhip or village of Haugh. The ſeflrons, upon 
appeal, confirm the appointment, and ſtate ſpecially, that 
it appears to them, that the ſaid place called Haugh conſiſts 
of a capital meſſuage, in which Thomas Showler in the {aid 
appointment — with all his family, dwells; and of 
two ſmall ancient cottages; and of one other ſmall cot- 
tage lately 2 which cottages are let, along with 
the ſaid capital age and the farm thereunto belonging, 
to the ſaid Thomas Showler;) and of another tenement part 
of the ſaid capital meſſuage ; and all of them inhabited by 
families ; and that one of the cottages 1s inhabited by the 
faid Fohn Atter, who is a day labourer, and his family ; 
and another of the ſaid cottages is inhabited by another day 
labourer, and his family; and the other of the faid cottages 
is inhabited by a ſhepherd and his family ; and the tene- 
ment, part of the faid capital meſſuage, is inhabited by a 
poor widow and her five children: All which oecupiers of 
the ſaid coitages, and of the ſaid tenement part of the ſaid 
capital meſſuage, are under-tenants to the ſaid Thomas 
Showler.- It was moved to quaſh theſe orders, for that 
the facts ſtated ſhew, that this place is neither a townlhip 
nor a village. And the court were clearly and unani- 
mouſly of opinion, that both theſe orders ought to be diſ- 
charged. L. Mansfield obſerved, that by this method a 
place might be made into a village, which in fact was not 
ſo; and the inhabitants of it might by this contrivance 
withdraw themſelves from contributing towards the ſupport 
of the poor of their pariſh. Bury. Mans 1391. 

And in the caſe of K. v. juſtices of Bedfordſhire, E. 22 
C. 3. it was holden, that in order to obtain a mandamus 
to compel juſlices to appoint ovorſeers of the poor, it _ 
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be expreſsly ſworn, that the place in queſtion either is, or 
is reputed to be à vill. Cal. Caf. 167. 

Alſo in the caſe of K. v. juſtices of Peterborough, H. 23 
G. 3. on ſhewing cauſe againſt a rule which had been ob- 
tained for a mandamus, to require the appointment of over- 
ſeers of the poor, for a certain vill or townſhip called Pe- 
terborough Minfter, it appeared that it was an extraparochial 
place containing upwards of 60 acres of ground, upon 
which were 25 dwelling houſes at leaſt, beſides poor houſes, 
of the annual value of 40 l. at leaſt; that theſe houſes are 
inhabited, except in the inſtance of the biſhop and three of 
the prebendal houſes, altogether by laymen or by ſtrangers 
to the cathedral, and moſtly perſons of fortune, who keep 
ſervants that acquire ſettlements therein. That the poor 
have been ſupported from ſome fund belonging to the dean 
and chapter; that there never was any conſtable or other 
civil officer appointed for the ſaid precinct, or any over- 
ſeer of the poor or churchwarden ; nor had the inhabitants 
ever contributed to the relief of the poor within the pre- 
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cinct, or been called upon ſo to do. L. Mansfield. 3 
This ſpace comprehends no more than the ſite of the * 
cathedral and the area round it, and conſequently was in 1 
former times within ſanctuary, and as ſuch ſacred and in- 1 My 
violable as the church itſelf. In modern times, to be ſure, | 1555 
there is no ſuch thing as ſanctuary, but theſe places have 3h 
throughout all ages without interruption enjoyed thoſe im- Id 
munities, as /e/iminf/ler Abbey now does and other places | F 
of the like nature. The ancient inns of court, tho* not 1 
exactly upon this 3 have alſo at all times been pri- ö 5 
vileged; and a ſimilar exemption was not queſtioned in 1 
a late caſe K. v. Gardner, with reſpett to that part of the | 4 1 
court and garden ground of Catherine Hall in the univer- 4 N 8 
ſity of Cambridge, which lay within the old and extrapa- | F þ 
rochial part of that foundation. Would you ſay. thay 1 
Chriſichureh in Oxford is a vill? I am not ſatisfied that Mi 
this place is a vill, and the party applying don't even call $$ 
it ſo. The other judges concurred. —Rule diſcharged. i 
Cal Caf. 238. | 

Four, three, or two] In the caſe of X. and Harman, M. What number 1 3 
13 C. 2. An appointment of five overſeers was thought to be appointed. ö 4 | 
to exceed the direttion of the ſtatute; but inaſmuch as the | 5 
13 & 14 C. 2. impowers the juſtices to appoint two or | _ 
more (indefinitely) in townſhips or villages, and it hath r 


been the cuſtom in large pariſhes to appoint more than 
* Oy court would uot qualh the appointment. Sf; 
« 2. 148, 


But 
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But in the caſe of the King againſt Loxdale and others, 
H. 30 G. 2. on a rule to ſhew cauſe why an appointment 
of ue overſeers for the pariſh of St. Chad in Shrewſbury 
ſhould not be quaſhed, it being objected that this appoint- 
ment was not warranted by the ſtatute of the 43 Eliz,— 
By L. Mansfield Ch. J.: Upon reading the above caſe of 
the King and Harman, I find it was preſſed in that caſe, 
that the uſage had been for more than four overſeers to be 
appointed; and Sir John Strange was inſtrufted to argue 
it upon that head, on this maxim, that communis error 
facit jus; In the printed caſe of the King and Harman, it 
is ſaid, the court refuſed to quaſh the order. But this is 
a miſtake. Being deſirous to know the uſage in a variety 
of pariſhes, we deſired the agents to inquire what bad been 
the uſage in the large pariſhes in London and i eſiminſter, 
and more particularly with reſpett to the different pariſhes 
in Shrewſbury. The reſult is, in Shrewſbury it appears there 
are four pariſhes, in which the number of overſeers has 
never exceeded four ; but the pariſh of St. Chad, in which 
the preſent diſpute ariſes, has five for one year only: In the 
pariſh of St. Andrew's Holborn, there are eight overſeers; 
but then there are three diviſions there, and overſeers for 
each; and orders of removal are made from one diviſion 
to another: In St Giles's, eight overſeers ; but in 1756, 
only four were appointed by the juſtices, and four more 
ſerve voluntarily as aſſiſtants: In other pariſhes no more 
than four. This account that has been given us is very 
ſatisfattory, for it lays the uſage out of the caſe, and proves 
it to have been the contrary way. This brings me to con- 
ſider what are the authorities and judicial precedents in this 
caſe. And this ſeems to be quite a new and original caſe, 
on which there has never been any judicial opinion given. 
There never was any doubt till the caſe of the Ning and 
Harman; and there the court gave no determination on 
the validity of the appointment, as appears by the rule 
« and the court will further conſider of the order.” The 
caſe of the King and Befland. H. 18 G. 2. was very dif- 
ferent from this ; there it was impoſlible to have more than 
one overſeer, But there was no judicial opinion in that caſe, 
fo that neither of theſe two caſes hath any determination 
extending to the preſent caſe. This caſe therefore being an 
original one, it mult be determined on the true conſtrudtion 
of the ſtatute of the 43 Eliz. which may be called, The 
great conſtitution of the ſyſtem of law concerning the poor. 
Fo incline the court to conſtrue this att with a latitude, 


to other clauſes have been mentioned, that have * 
e 


, * 
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held merely directory: One is, with reſpect to the time of 


appointing; now the preciſe time is not of the eſſence of 
the thing, where third perſons, and innocent ones, are al- 
fected. As in the caſe of the town of Launce/lon, 1 RolFs 
Abr. 513. An appointment after the time was held to be 

rather than defeat the intent of the charter, and leave 
the corporation deſtitute of a magiſtrate by another con- 
ſtrublion. So in the caſe of the Ang againſt Sparrotu and 


others (Str. 1123.), (a) where the overſeers were appoint- 


ed more than a month after Eaſter; and to have ſaid in 
that caſe, that there could not have been an appointment 
after the time, would be to ſay, that there is no remedy for 
the negleft of the juſtices to appoint within the time. The 
other Hauſe is, to be nominated by the juſtices in or near. 
This is a looſe indefinite expreſſion. If a juſtice lives 20 
miles off, if there is none nearer, he muſt be ſaid to be 
near. It is a word of relation. I do not ſee how this 
clauſe could be conſtrued otherwiſe. And though ſome 
part of the aft ſhould be conſtrued to be directory, yet it 
cannot from thence be inferred that the whole is ſo. It is 
a rule of conſtruttion, that where perſons, as juſtices, com- 
miſſioners, or the like, have a ſpecial authority by ſtatute, 
they have no power but under that ſtatute ; and if the thing 
is done otherwiſe, and not agreeable to the ſpecial autho- 
rity, it is void. There is no room for the diſtinction, that 
there muſt be negative words to circumſcribe the power. 
It was ſaid at the bar, that if a man has a power originally, 
and an att of parliament gives him ſomething leſs than he 
had before; there, without negative words, the act will 
not take away that which he had before. But it can ne- 
ver be neceſſary for the act to ſay a man ſhall not do what 
he could not do before. The meaning of the legiſlature 
was not to leave the juſtices an abſolute diſcretion, but 
to confine their diſcretion not to exceed four, nor to ap- 
point leſs than two. There is another rule of conſtruc- 
tion : Where there are at different times different ſtatutes 
made concerning the ſame matter, though ſome of them 
ſhould be expired, and not refecred to by the ſubſequent 
ſtatutes; yet being in par! materia they ſhall all be taken 
together, and conſidered as one ſyſtem of that branch of 
raſitive law, and giving light to one' another. This has 
been ſo determined of the difabling ſtatutes concerning 
leaſes by eccleſiaſtical perſons; ſo the ſtatutes relating to 
bankrupts, ſome of which are temporary, are in pari ma- 


(a) Poſt, this ſame title. 
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teria, and ſhall be taken together. Thus all the ſtatutes 
ſince the reformation concerning the poor, I conſider as 
a new body of poſitive law, and they muſt be taken to- 
gether. By the 39 Eliz. c. 3. four overſeers were to be 
appointed, and there was no latitude at all. If the quel. 
tion had ſtood upon that ſtatute, the juſtices could not 
appoint a greater number. There is a late inſlance : By 
the Brit:;h muſeum act, 26 G. 2. c. 22. the truſtees, or 
the major part of them, were to do certain acts. It was 
found impoſſible to get the major part of them together, 
and they were forced to apply for a new act, 27 C. 2. 
c. 16. giving power to the major part of the truſtees then 
preſent, not leſs than ſeven, to do thoſe acts. It is plain 
to me, that in making the 43 Elix. the legiſlature had 
the 39. Eliz. under their contemplation. They refer to 
it; and the 43 Hlix. was not to commence till the Faſter 
following. The. 39 Eliz. expired with the ſeſſion in De- 
cember: They therefore continued the 39 £!:z. till the 
Eaſter following. This clearly accounts for the expreſ- 
ſion four, three, or two; rather than two, three, or four; 
(for there is a great difference between theſe two expreſ- 
ſions ;) and points out to a demonſtration what the legil. 
lature meant. Pariſhes were not ſo populous then; and 
four were thought too many; and therefore the 43 Eli: 
gives a latitude to appoint fewer, and directs the juſtices 
to be governed by the greatneſs or ſmallneſs of the pariſh. 
It has been contended, that the 13 & 14 C. 2. is a legil- 
lat ive expoſition of the 43 Elix. I do not lee that that ſta- 
tute will vary the queſtion one way of the other. That 
ſtatute is to make each townſhip in the nature of a ſeparate 
pariſh ; and ſays, that two or more overſeers ſhall be choſen 
in each townſhip. I liſtened for a caſe to ſhew that in 
theſe townſhips they could appoint five. Upon enquiry, 
it does not appear that more than two have been appoint- 
ed, The ſtatute of C. 2. refers you, as to the appoint- 
ment, to the ſtatute of the 43 Eliz. by expreſs words, and 
this reference is the fame as repeating the ſtatute, It was 
obſerved that there has been a great latitude in the conſtruc- 
tion of C. 2. that is, that it hath been extended to counties 
not therein named. But it would have been abſurd to ſay, 
that that ſtatute, reciting an inconvenience in M ales, ſhould 
extend to ſome other place only. The ſtatute made in 
the year 1740, for the pariſh of St. Martin's in the Fields 
has great weight with me. This proceeded from a convic- 
tion in thoſe that applied for the act, that they could not 


appoint more than four. It ſhews that the parliament 
thought 
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thought it was a real doubt, and that they thought it 
neceſſary that there ſhould be a boundary; for they have 
not left it at large, but confined the pariſh not to exceed 
nine overſeers. There are two acts which paſſed after 
the c:ſe of the King and Harman and the act for St. Mar- 
tin's "pariſh, in the 17 G. 2. to remedy ſame inconve- 
niences relating to the overſeers, with regard to rates and 
other matters; and yet they make no alteration in the 
number of overſeers. In the pariſh of St. Clement's Danes, 
they have reſtrained themſelves to four ever ſince. And 
the preciſe number is not immaterial, as was ſaid at the 
bar, either to the parties themſelves, for it is a burthen- 
ſome office, and the more there are at the ſame time, the 
quicker will the rotation be; or to the pariſhes for whom 
they are truſtees, for a truſt is not the better diſcharged 
by a greater number than by a few. There may be more 
expence in a larger number. They may be obliged to di- 
vide themſelves into ſeparate quorums; which is no imma- 
terial conſideration to the perſons with whom they are to 
act. If five may be allowed, there will be no boundary, 
and then there will be great inconveniences. Upon the 
whole, the words are preciſe ; and the uſage, which alone 
occaſioned my doubt, turns out the other way. This 
appointment is not warranted by the 43 Eliz. Mr. J. 
Deniſon was of the ſame opinion. He ſaid, if this had 
been a matter of doubt, it is ſtrange that it ſhould never 
have come before the court before the caſe of the King and 
Harman, in the 13 G. 2. lu that caſe they did not quaſtr 
the appointment, for the ſake of the poor of that particular 
pariſh. This is an original creation of the juriſdiction for 
the maintenance of the poor. The number of overſeers is 
the eſſential part of the conſtitution, Where a juriſdic- 
tion is created by ſtatute, you cannot vary from it. This 
office is partly miniſterial and partly judicial. The ſtatute 
of 13 & 14 C. 2. is tied up according to the rules of the 
43 Eliz. and one of the rules is the reſtraint. As it has 
reſted ſo long, I am of opinion an appointment of five 
overſeers cannot be warranted. By Mr. J. Fefter: L 
never had a doubt. The court has gone hitherto upon the 
prudential reaſon of not overturning the rates of ſo many 
pariſhes. In queen Elizabeth's time there were no large 
and populous pariſhes in great towns and cities. There 
were indeed pariſhes of large extent in the country ; but 
they are provided for by the 13 & 14 C. 2. If any in- 


conveniences ariſe from having tov few officers in particu- 


lar pariſhes, you muſt apply to parliament., It would pro- 
da duce 
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duce confuſion to have more officers. The 43 Eliz. is the 
firſt ſtatute now in force, but not the firſt which provided 
for the poor. It does little more than make the 39 Eliz. 
perpetual. And there were ſeveral ſtatutes before that.— 
By Mr. J. Vilnot: The circumſtance that made me 
doubt was, the notion of an uſage to have more than four 
overſeers in large pariſhes. The words of the act are ſo 
frong. that had the uſage been otherwiſe, 1 ſhould have 


_ doubted whether that could have controuled them: but 


the uſage being to appoint but four, it furniſhes a ſtrong 
argument, And the act for St. Martin's is a ſtrong in- 
ſtance of the ſenſe of the legiſlature. The parliament find- 
ing two parochial officers, to wit, the churchwardens, 
added others for the parochial adminiſtration. The 43 
Eliz. relaxcs the 39 El:z. and gives a diſcretion within the 
number four. In the 18th clauſe, with reſpect to the iſland 
of ah e & in £//ex, a power is given to the juſtices to ap- 
point ſuch a number of overſeers as the exigencies of the 
place ſhall require ; which ſhews that where the legiſlature 
meant an indefinite number, they have expreſſed it. In ge. 
neral it would be inconvenient to have an indeſinite num- 
ber; it would not leſſen the burden; nor would the pariſh 
have a greater ſecurity ; for each man is anſwerable only 
for the money he receives, and accountable for his own acts 
only. Bur. Mansf. 446. 

H. 32 G. 3. K. v. Morris. R. Morris being a ſubſtantial 
houſholder of the pariſh of Llangendecin in Caermarthen- 
ſhire, was appointed overſeer of the hamlet of Yalendre in 
the ſaid pariſh ; againſt which he appealed to the next ſeſ- 
ſions, where the appointment was confirmed with colts, 
ſtating it to be “on the hearing of the appeal touching the 
« appointment of X. Morris as one of the overſeers of the 
poor of the hamlet of Yalendre, &c. To the order of 
ſeſſions returned by the certiorari, was annexed a poor rate 
made on the inhabitants and all other ſubſtantial houſe- 
holders in the pariſh of Llangendecin, towards the relief of 
the poor; and in that part thereof which reſpected Yalendr: 
hamlet Morris was rated. Marryatt made ſeveral objec- 
tions to this appointment. L. Kenyon Ch. J. (ſtopping 
Bearcreſt contra) This court has invariably made a diſtinc- 
tion between orders of juſtices and convictions, and faid, 
that every thing is to be intended in ſupport of the 
former. As to the firſt objection, that this is only an ap- 
pointment of one overſeer, in ſupport of which K. v. Le 
dale (above) was cited; I well remember that that ak 


underwent a great deal of diſcuſſion in Jeftminfler Ha 
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to the determination of that caſe I ſubſcribe my opinion, 
that there muſt be four, three, or two, overleers appointed 
under 43 Elia. c. 2. But it never has been determined 
that they muſt all be appointed by one inſtrument. And 
here we are not left to conjetture that no other perſon was 
appointed overſeer of this place, for it appears on the order 
of ſeſſions, that this was an appeal of « one of the over- 
ſeers of Valendre.” Then it was objetted that this was not 
a townſhip or vill, but only a hamlet : but “ vill” and 
« hamlet” are in common acceptation uſed as ſynonimous 
terms. If, indeed, the ſeſſions had ſtated ſpecially in their 
order that this was not a vill, we ſhould have been bound 
to quaſh the appointment; but as it may be a vill, we are 
now to intend it for the purpole of ſupporting the order ; 
and if we were to look at the rate, which indeed ſhould not 
have been returned by the certiorar;, the appellant there 
appears to be rated for property in Valendre. And I am 
glad to find that the ſeſſions are authoriſed by 17 G. 2. c. 
38. to give coſts, Both orders confirmed. Durnf. and 
Eaft, 2 V. 550. ; 

Subflantial houſhalders there] M. 20 G. 2. Cale of the 
overſeers of Mecobly in Herefordſhire. There were two ſets 
of overſeers appointed, and both quaſhed; one, becauſe 
the perſons appointed were deſcribed only as principal inha- 
bitants, inſtead of purſuing the words of the ſtatute, which 
are, ſubſtantial houſholders : And the other, becauſe it only 
called them ſubſtantial houſholders, without adding there, 
or in the pariſh; and this too was not in the body of the 
appointment (as it ought to be) but only in the direction at 
the foot of it. Str. 1261. | 

And abundance of other orders haye by the court of 
king's bench been quaſhed from time to time, for not ſet. 
101 forth that the perſons appointed were ſubſtantial houſ- 

ers. f 

And it ſeems not to be ſufficient that the party appointed 
is an inhabitant for part of the year only, but he ought 
to be generally reſident there; and therefore the court of 
king's bench ſeemed to diſcountenance a pariſh in chuſin 
a citizen of London, who only reſided with them in the 
ſummer, to be overſeer ; but the order being bad'in other 
reſpekts, no judgment was given upon this point, Carth, 
161. X. and Moor, 

And in the caſe of K. v. Stubbs, F. 28 G. 3, Which 
was, that Alice Stubbs, widow, and two day labourers (ces 
— them to be ſubſlantial houſholders) were ap- 
pointed overſeers for the townſhips of the monaſtery of 
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Ronton Abbey; one of them was a ſervant to Mrs. $1u}},, 
and rented a ſmall houſe only, and ſomething more than 
an acre of land, where he lived, with his wife and family, 
and was poor ; the other was a labourer and poor, but the 
houſe in which he lived, with four or five roods of land be. 


longing to it, was his own property. By the court, the 
word ſub/antial is a relative term; if there were a great many 
opulent farmers, then the appointment of day labourers 
—_ be improper ; but here, there were no other perſons 
to ſerve. No better perſons can be had than the place af. 
fords; and the want of them is no reaſon why the poor 
ſhould not be provided for ; and the appointment was con- 
firmed. Durnf. and Eaft, 2 V. 395. 

With reſpect to a woman being appointed an overſeer, it 
hath been determined as follows: A mandamus was moved 
for to the juſtices to nominate two ſubſtantial houſholders 
to be overſeers of the poor of the pariſh of Chard/tcck-in 
the county of Dorſet ; and there was an affidavit, that at a 
meeting of the pariſh after Zafter laſt, a man and a woman 
were elected overſeers; and at a meeting of the juſtices 
they approved of the man, and refuſed the woman, as 
being an unfit perſon ta, ſerve as overſeer ; and the old 
overleers refuſing to nominate any other, the juſtices ap- 
proved of the man only. By Pawel J. A woman is not 
to be an overſeer of the poor, and there can be no cuſtom 
in a pariſh to put her in, becauſe of her being an houſ- 
holder. And Parker Ch. J. directed, that the pariſh 
ſhould apply to the juſtices to have another nominated, and 
if they refuſed, then to apply to the court for a mandamus 
the next term. E. 10 An. 16 Viner, 415. 

And in the above caſe of X. v. Stubbs, E. 28 G. 3. 
Alice Stubbs, widow, with two day labourers, were ap- 
pointed overſeers of the poor for the townſhip of the mo- 
naſtery of Ronton Abbey ; on appeal to the ſeſſions, this ap- 
pointment was confirmed, ſubject to the opinion of this 
court, on the following. caſe. The townſhip of the mo- 
naſtery of Renton Abbey is an extra-parochial place, con- 
raining three houſes only, and about four or five. hundred 
acres of land, Thoſe three houſes are reſpectively occu- 
pied by the appellants. Mrs. Stubbs - lives in the abbey 
hauſe, and occupies the greateſt part of the land within 
the townſhip.— Several objections were made to this ap- 

intment; one of which was, to the appointment of Alice 
Lubbe, who being a woman, could not legally be appointed 
to ſuch an office. Aſbhunſt J. delivered the opinion of the 


court. The only qualification required by the 43 _—_ 
Lick 
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that they ſhould be ſub/antial houſebolders: it has no refer- 
ence to ſex. The only queſtion then is, Whether there is 
any thing in the nature of the office that ſhould make a 
woman incompetent, and we think there is not. There 
are many inſtances where, in offices of a higher nature, 
they are held not to be diſqualified; as in the caſe of the 
office of high chamberlain, high conſtable, and marſhal ; 
and that of a common conſtable, which is both an office 
of truſt, and likewiſe, in a degree, judicial. So in the caſe 
of the office of ſexton. As to the above caſe, that is no 
concluſive authority. It is to be collected from the caſe, 
that there were other perſons in the pariſh proper to ſerve ; 
and if ſo, the court held the juſtices had not acted impro- 
perly in refuſing to approve of a woman; where there are 


a ſufficient number of men qualified to ſerve the office, 


they are certainly more proper; but that is not the caſe 
here; and therefore, if there is no abſolute incapacity, it is 
proper in this inſtance, from the neceſſity of the caſe. 
And there is no danger of making it a general practice; 
for as the juſtices are inveſted with a diſcretionary power 
of approbation, it is not likely that they will approve of 
ſuch an appointment, when there are other proper objetts. 
Therefore we are all of opinion that the appointment ought 


to be allowed, and the order of ſeſſions confirmed. Durnf.. 


and Eaſt, 2 V. 395. 
Whether a zu/tice of the peace may. be appointed overſeer, 
ſeemeth not to have been determined. By the tenor of 


the following report, it ſeemeth to be in a great meaſure { 


diſcretionary in the juſtices appointing, and in the ſeſſions, 
upon an appeal, to determine whether he 1s a fit perſon or 
not. H. 30 C. 2. Rex v. James Gayer, eſquire. Two 
juſtices appointed Mr. Gayer to be overſeer of the poor of 
the pariſh of Ractbear in the county of Devon. The ſeſ- 
ſions, upon appeal, vacate the appointment; ſetting forth, 
that it appearing to them that he was then an acting juſtice 
of the peace for the ſaid county, and alſo a lieutenant of 
marines in his majeſty's ſervice on half pay, and that there 
are other ſufficient ſubſtantial houſholders within the ſaid 
pariſh for the doing ſuch office, they therefore vacate and 
make void the appointment of the ſaid James Gayer. On 
a rule to ſhew cauſe, the counſel on both ſides went into a 
long argument, whether the reaſons given were ſufficient ; 
particularly whether the offices of juſtice of the peace, 
and of overſeer of the poor, were compatible, and whether 
the objection could be removed by appointing . a deputy 
overſeer; if it could, then, whether a juſtice of the peace 


Y 4 was 


Whether a juſ- 
tice may be ap- 
pointed an overs 
cer, 


IVE 


Poor. (Overſeers.) 


was liable to be appointed overſeer, in order to his execut. 
ing the office by deputy. By I. Mansfield Ch. J. The 
general queſtions concerning the incompatibility of offices, 
and the power of appointing deputies, are of a very large 
compaſs indeed ; but the preſent queſtion ſeems to me to 
turn in a very narrow ſpace. The ſeſſions, upon an ap- 
peal, have a right to exerciſe the ſame latitude of diſcre- 
tion, in judging who are fit to be nominated overſeers, as 
the two juſtices had. They have given their opinion that 
Mr. Gayer was not a proper perſon to be appointed over- 
ſeer. They are not obliged to give any reaſon tor their 
opinion; becauſe the legiſlature has intruſted them, upon 
an appeal, with the power or authority of appointing over. 
ſeers. If they had given no reaſon, their order had un- 
doubtedly been good. We muſt have preſumed that they 
ated upon proper grounds. It is true, that where the 
whole reaſon is ſet out, and is clearly wrong, we may and 
ought to quaſh an order manifeſtly made by miſtake, upon 
an erroneous foundation. But then the bad reaſon given, 
. muſt appear to have been their only inducement. If there 
may have been other grounds, they ſhall be preſumed ſuf. 
ficient; and the order ought not to be ſet aſide, becauſe 
ſome of their reaſons unneceſſarily given, appear to be bad, 
There was no neceſſity for appointing Mr. Gayer. The 
ſeſhons ſtate, that there were - other fuffcient ſubſtantial 
houſholders within the pariſh, They might think Mr. 
Gayer, under all the circumſtances, improper unneceſſarily 
to be appointed. His being an acting juſtice of the peace, 
and a lieutenant of marines, might be two circumſtances 
which weighed among others. But it doth not follow, 
neither is it ſaid, that they looked upon both or either of 
theſe reaſons as an exemption from being appointed, or a 
diſability to ſerve the office of overſeer ; and that they va- 
cated the warrant of two juſtices as illegal upon that ac- 
count. The execntion of a diſcretionary power, where it 
is not neceſſary to give a reaſon, ought to be ſupported, 
unleſs the whole reaſon is ſet out, and manifeſtly wrong. 
Here, the whole reaſon, upon which the ſeſſions acted, 1s 
not given. They ſay there were other perſons qualified. 
Suppoſing Mr. Gayer liable to ſerve the office, they might 
think him not ſo proper as many others. And thercfore 
we are not algal to ſay, that the whole reaſon they 
went upon is bad; allowing (for argument) that there 
aroſe no legal objeftion to the appointment of Mr. Gayer : 
Which, I think, there is no occaſion now to examine. 


Mr. J. Dem/an concurred, and ſaid, They were not 
obliged 
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obliged to give any reaſon at all; and if it be only an im- 

rfe& one, we ought not to quaſh their orders. We 
will-intend every thing in favour of the juſtices, in their 
orders. Now here, the reaſon doth not appear to be 
a wrong reaſon: It is enough, that they * him an 
improper perſon to be overſeer.— And by the court 


unanimouſly, the order of ſeſſions was confirmed, diſ- 


charging Mr. Gayer from being overſeer. Burr. Mang. 


245. | 
Note, By 26 G. 3. c. 107. No ſerjeant, corporal, or 


time of his inrollment until his diſcharge, ſhall be liable to 
ſerve as an overſeer of the poor. /. 130. 
But the act provides no exemption for the officers. ] 


ſurgeons in London, are exempted from the office of over- 


ſeer of the poor. 


To be nominated early in Eaſter week] E. 13 GC. X. and 
Clerkenwell. The court ſeemed to think an appointment 
of overſeers on a Sunday, to be a good appointment; for 
it may be in Eaſſer week, and this is the firſt day of the 
week.—But the caſe was determined upon ano'her point, 
becauſe they were not ſaid to be ſub/antial hauſholders. 
Foley, 4. | 

in che caſe of K. and Butler, E. 8 G. 3. L. Mansfield 
aſked, whether there had been any determination that an 
appointment on a Sunday was good? Mr. J. Afton ſaid, he 
had a note from Mr. J. Bathurſt, of the ſaid caſe of X. 
and Clerkenwell, that an appointment made on Eaſter Sun- 
day ſhall be good, it being a work of charity. But L. 
Mansfield ſaid, notwithſtanding that reaſon, I ſhould think, 
that an appointment on a Sunday is prima facie clandeſtine 
and void. Black, Rep. 649. 

T. 14 G. 3. K. and the overſeers of Bridgwater. Upon 
ſhewing cauſe why ſeveral appointments of overſeers ſhould 
not be quaſhed, the caſe appeared to be a conteſt between 
two adverſe ſets of borough juſtices, Each ſet met before 
midnight of Haſter- even, and each began making their ap- 
pointment of overſeers the inſtant the clock had ſtruck 
twelve; and fo kept on renewing the ſame appointments 
for an hour or two. But one ſet of them made a freſh ap- 
pointment at eight o'clock on the Sanday morning, ſuppo- 
ling that there might be a conteſt concerning the priority of 
thoſe appointments which were made ſoon after midnight, 
and perhaps all of them bad. On ſhewing cauſe, ſeveral 
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caſes were cited to prove the appointments good. But by 
L. Mansfield: The conduct of the jullices in this caſe is 
a ſhameful proſtitution and abuſe of their office for election 
purpoſes; and I wiſh any perſon could be found who 
would undertake to proſecute both parties. It would have 
been more for the intereſt of either ſide, to have waited 
for a legal appointment on the Monday. I do not know 
that there is any authority which ſays, that an appointment 
made on a Sunday is good; but it certainly is not a day for 
ſuch purpoſes as theſe, and therefore I will not give my 
ſanction to any of the appointments. Let all the appoint- 
ments be ſet alide, and a mandamus be directed to the juſ- 
tices to make a new appointment ; and let the mayor pive 
two days notice of the time and place of meeting for ſuch 
appointment. The other two judges concurred, Cu- 


| per, 139. 


Or within one month after Eaſter] H. 13 G. 2. K. and 
Sparraw. Upon a rule to ſhew cauſe, why the appoint- 
ment of overſeers for the town of {pſwich ſhould not be 
quaſhed, the objection was, that the juſtices, upon a Man- 
damus directed to them, had appointed overſeers, but that 
it was not within the month after Ea/ter, but afterwards, 
and that conſequently the appointment was void. But by 
Lee Ch. J. who delivered the opinion of the court ; as the 
juſtices are puniſhable by the act for not doing their duty, 
it would be a very hard conſtruction to make the appoint- 
ment itſelf void, for it would ſubject the pariſh to very 
great inconveniences, for a thing which is not in their 
power to prevent. To interpret an act of parliament, we 
muſt conſider the miſchief to be remedied, the remedy pro- 
vided, and the true reaſon of that remedy. In this caſe, 
the defect is, the want of a proper officer to take care of 
the poor. The remedy 1s, that the juſtices ſhall appoint 
overſeers, and that within ſuch a time, Now the juſtices 
have neglected their duty, in not appointing overſeers 
within the proper time, and by the act have forfeited 5 1. 
but that doth not make ſuch appointment void. Were tho 
expreſs direction of the act, that they ſhould appoint in 
that and no other time, it would be otherwiſe ; but here 
the ſtatute is only direHory, and a penalty inflicted on the 
Juſtices for not following ſuch directions. 2 Sf. C. 140. 
Str. 1123. 


Under the hand and ſeal of two or more juſtices] M. 13 C. 
Chilmerton and Flagg. The /efſions appointed overlcers ; 
but the order was quaſhed by the court of king's bench, be- 


cauſe 
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cauſe the ſeſſions have no original juriſdiftion in that caſe 
by, the ſtatute. 1 S/. C. 200. Foley, 7. 

And the reaſon is, becauſe the ſtatute gives a power of 
appealing to the ſeſſions againſt the order of appointment; 
which power by this means would be taken away. 


In or near the pariſh or diviſion] M. 13 G. 2: K. and 
Sparrow. An appointment of overſeers, not —_— 
the juſtices to be of the diviſion, was held to be & 
enough; for that the words in this caſe are only directory. 
2 Se. C. 140. 

In ſome of the ancient ſtatutes, not now in force, as 
particularly the 22 H. 8. c. 12. the juſtices were required 
to divide themſelves, for the better execution of the regu- 
lations concerning the poor. And thence came the clauſe 
in the ſubſequent ſtatutes, that the juſtices 'of the diviſion 
were to do ſuch and ſuch things. But as there 1s no law 
at preſent which requires them to d:vide for the aforeſaid 
purpoſes, there is properly no diviſion in the ſenſe which 
the ſtatutes intended ; and conſequently it cannot be ne- 
ceſſary to ſet forth now, that the juſtices are in or near the 
diuiſion. | 

And many other counties in England and Wales] T. 27. 
C. 2. in the caſe of Skillington and Norton, it was held, 
that although other counties in general are here mentioned 
in the recital ; yet the ſtatute doth not extend to any other 
counties but thoſe expreſsly named, none others being ſpe- 
cified in the enacting part. 2 Lev. 142. IT 

But afterwards, in the caſe of Dolting and Stateland, H. 
11 An. It was held by the whole court, that by reaſon of 
the words [and many other counties in England and fer 
the act is general, and extends to other counties than thoſe 
named in the act, otherwiſe it would not extend to one 
county in Malen. Foley, 98. 

And in the caſe of Clifton and Churcham, H. 12 C. 2. 
It was adjudged, that the act extendeth to all counties, be- 
ing equally beneficial to all; and that the counties there 
ſpecified are mentioned only as inſtances. And Lee Ch. J. 
ſaid that ſo it was determined, upon great debate and con- 
ſideration, in the aforeſaid caſe of Dalling and Stokeland ; 
which caſe hath been ever ſince adhered to, Andrews, 
314. 

By reaſon of the largeneſs of the pariſhes cannot reap the Be. Whether a pa- 
nefit of the act of 4.3 Eliz.] T. 27 & 28 G. 2. KX. and the — 2 — 
juſtices of Middleſex. On a rule to ſhew cauſe why a —ͤ— G00" 
mandamus ſhould: not go to compel the juſtices to appoint, be ſubdivided, | 
overſeers 
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o verſeers for the townſhip of Kentiſh Town, it appeared by 


the affidavit that this pariſh hath always had two overſeers : 
That a rate has been made as one rate for the whole pa- 
riſh : That their appointments have been for the whole 

ariſh, but that each overſeer had collected and paid within 
his own diviſion ; . and if at the end of the year there is a 
ſurplus in either of their hands, it is ſo much of it paid 
over into the hands of the other overſeer as to make them 
both equal : That they have one workhouſe ; one overſcer 
looks over it one week, the other the next. It was 
objected to this rule, that this ſeparate appointment would 
diſmember the pariſh, which has been united to this time: 
That when the 43 Eliz. was made, and before the 13 & 14 
C. 2. every pariſh maintained its own poor: That the 13 
& 14 C. 2. was made to accommodate large pariſhes, 
where ſome parts lay at a great diſtance from others ; and 
it was neceſſary for their convenience to have an increaſe 
of officers: If that ſtatute were to extend to all towns, 
pariſhes, and vills, the populous parts of the pariſhes would 
be moſt burdened, and the out parts of them and the 
greateſt extent of lands would be in a great meaſure ex- 
cuſed: To intitle the petitioners to what is now prayed, 
it ſhould be ſhewn that they are ſuch a pariſh as cannot 
receive the benefit of 43 El:z. without the aid of 13 & 
14 C. 2. It is not ſworn that two overſeers are not ſuffi- 
cient: It doth not appear, that this vill of Kentifh Town is 
a diſtin vill or townſhip ; ſo it is not brought within the 
13 & 14 C. 2.-—It was anſwered, That this writ of 
mandamus determines nothing of itſelf, but is a means of 
trying this fact, and that the juſtices may try the ſpecial 
matters : That this is ſo populous a pariſh that it requires 
more attendance than any in the northern parts which are 
ſpecified in the act. By the court: If this is a caſe that 
falls within the 13 & 14 C. 2. a mandamus is a writ of 
right, and the court muſt grant it. It has been deter- 
mined, that this ſtatute is not to be confined to the coun- 
ties mentioned in the ſtatute. Kentiſh Town has never been 
conſidered as a ſeparate diviſion ; and the overſeers have 
been uſually appointed for the whole pariſh, What 1s de- 
clared from the affidavit ſhews, that they can do very well 
under the 43 Eliz. without calling in aid the 13 & 14 
C. 2. for they have two overſeers, and the methods they 
have uſed to collect their rates, and to take care of their 
poor, is very juſt and reaſonable. To * this within 
the ſtatute, they muſt ſhew this to be a diſtin vill or 


townſhip. We expected they would have ſhewn that = 
2d 
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had ſeparate overſeers, maintained their poor ſeparately, 
and had a ſeparate rate.---And the rule for a mandamus was 
diſcharged. Bolt. 17. ; 

H. 5 G. 3. Peart & Wiſtgarth. On a ſpecial verditt at 
the Durham aſſizes, it was ſtated for the opinion of the 
court, That the pariſh of Stanhope, from the 43 Elia. to 
the 9 G. 1. had one joint appointment of overſeers of the 
poor of the ſaid pariſh ; and during all that time, the poor 
of the ſaid pariſh were jointly relieved and maintained by 
intire and general rates upon the whole pariſh : That dur- 
ing the time above mentioned, there were four church» 
wardens, and four overſeers of the poor ; which four over- 
ſeers were reſpectively nominated out of each of the four 
quarters or diſtricts within the ſaid pariſh ; That the ſaid 
pariſh is 20 miles in length from eaſt to weſt, and eight 
miles at a medium in breadth: That in the 9 G. 1. at the 
general quarter ſeſſions for the county of Durham it was 
ordered, that the ſeveral townſhips within the faid pariſh 
ſhould maintain their poor ſeparately ; and from that time 
there have been ſeparate appointments of overſeers for each 
of the ſaid four quarters or diviſions. The caſe further 
ſtated, that orders of removal had from time to time been 
made ſince the 9 G. 1. for the removal of poor perſons 
from one of the ſaid quarters or diſtricts to another, and 
appeals made by one quarter againſt another, concernin 
orders of juſtices relating to the = of each. The _ 
tion was, Whether the ſeveral places or diſtricts were one 
intire pariſh, townſhip, or village; or whether the ſaid 
ſeveral places, being ſo divided as aforeſaid, conſtituted 
four diſtintt and ſeparate townſhips or villages within the 
I3& 14 C. 2. c. 12. Againſt the diviſion it was ar- 
gued, that in order to intitle themſelves to a diviſion it 
muſt be ſhewn, that the pariſh was ſo large, that they 
could not otherwiſe have the benefit of the 43 Eliz. c. 2. 
To prove this, was cited the above caſe of the King againſt 
the juſtices of Middleſex, relating to the inhabitants of Sr. 
Pancras and Kentiſh Town, Tr. 1754. That in this caſe 
there are no facts to warrant this diviſion. The ſeſſions 
had no power to make it. Neither the ſeſſions nor this 
court have power to make a diviſion, but upon facts which 
ſhew the pariſh to be ſo large that it cannot have the benefit 
of the 43 Flix. It ſhall be preſumed, that the act may be 
put in force, unleſs the contrary appears. That the truth 
of the matter in this caſe was, that the rich part of the pa- 
riſh wanted to ſeparate themſelves from the poor part, and 
throw the burden upon them, On the other hand, it was 
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argued, that although it is ſtated, that this pariſh was 
one intire pariſh from the 43 Eliz. till the 9 G. 1. yet it 
is alſo ſtated, that there were four churchwardens and four 
overſeers, one out of each quarter. As to the caſe of the 
Mg againſt the juſtices of Miduleſex, relating to the inha- 
bitants of St. Pancras, the mandamus was denied to ap- 
point overſeers for the north diviſion of Kentiſh Town, be- 
cauſe it appeared, that the pariſh could reap the benefit of 
the 43 Eliz. and it did not appear that the north diviſion 
of Kentiſh Town was a townſhip or vill. In the preſent 
caſe, the order of ſeſſions has been acquieſced under for 
above forty years, during all which time ſeparate overſeers 
have been appointed. By L. Mansfield and the court: 
The policy of this law of the 13 & 14 C. 2. was miſtaken, 
It went upon a wrong principle. The diviſions ought ra- 
ther to be inlarged than diminiſhed. As to the queſtion it- 
ſelf: It ought to appear, that there was an inability in the 

riſh to have the benefit of the act of the 43 Eliza. Now, 
— no ſuch inability appears; but quite the contrary, 
for a great number of years. So that there is no ſounda- 
tion for the diviſion. The acquieſcence under it was upon 
a falſe notion, that the ſeſſions had ſuch a power; which 
they had not. And there is no inconvenience in ſetting 
right this wrong ulage which has obtained for forty years. 
Here the foundation is wanting. Therefore they ought to 
appoint overſeers for the whole pariſh. Burr. Mansf. 1610. 
E. 20 G. 3. K. and the inhabitants of Uttoxeter. On 
a rule to ſhew cauſe, why an order of ſeſſions, confirming 
ſeparate 1 of overſeers of the poor for the town- 
ſhip of Uttoxeter and three other diviſions of the pariſh of 
Uttoxeter in Staffordſhire, ſhould not be quaſhed, it appeared 
from the ſpecial caſe ſtated by the ſeſſions, that the pariſh 
of Uttoxeter is five miles in length, and five in breadth, and 
contains five ſeveral townſhips: That the ſaid townſhips 
are one entire pariſh : That ever ſince the year 1643, they 
have had ſeparate appointments of overſeers in the ſeveral 
townſhips within the ſaid pariſh: but that until the year 
1730 they jointly relieved and maintained the poor in and 
throughout the pariſh ; but ſince that time they have ge- 
nerally maintained them ſeparately in the ſeveral diviſions. 
In ſupport of the order of ſeſſions, it was argued, 
that it appears from the ſacts found by the ſpecial caſe, 
that the pariſh hath not had the benefit of the ſtatute of 
43 Eliz. ſince more than four overſeers had been appointed 
ever ſince the year 1643, and that ſtatute doth not autho- 


rize the appointing more than four. Mr. J. Buller ſaid, 
| Ought 
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Ought it not to have been ſtated in the caſe, as a ſubſtan- 
tive fact, that the pariſh had not had the benefit of the 
43d of Elizabeth Unto which it was anſwered, that if 
enough. is clearly and explicitly ſtated, to ſhew it to be 
the truth, the court will infer it without an expreſs find- 
ing, for the purpoſe of ſupporting the order, The rule 
with regard to orders of ſeſſions is the reverſe of what ob- 
tains in the caſe of convittions. The court preſumes 
againſt convictions, unleſs facts appear ſufficient to ſupport 
them; but an order of ſeſſions is preſumed to be right, un- 
leſs the facts ſtated prove it to be wrong. On the 
other hand, in ſupport of the rule for quaſhing the orders, 
it was inſiſted, that the caſe of Peart and Weftgarth is di- 
rectly in point, and that it is clearly eſtabliſhed by that 
caſe,. that unleſs the ſeſſions expreſsly ſtate that the pariſh 
hath not had the benefit of 43 £/:z. the court will preſume ' 
that it has: That the ſtatute of C. 2. mentions largeneſs 
as the only reaſon for a diviſion ; and the caſe of Peart and 
Weftgarth ſhews, that the pariſh of Uttoxeter is not too 
large; for there, the pariſh of Stanhope appeared to be 
twenty miles long, and yet it was not to be divided, and 
Uttoxeter paniſh is only five miles.---L. Mansfield ſtopped 
the other counſel on the ſame fide, and faid, The caſe of 
Peart and Weftgarth decides the queſtion. * It muſt appear 
to the court that there was a diſability to reap the benefit 
of the ſtatute of 43 Elix. Here the contrary appears. 
Though there were ſeparate overſeers, there was a joint 
maintenance till 1730. The acquieſcence of the pariſh 
for a number of years will not alter the law. The caſe of 
Peart and HYefigarth was well conſidered. The court 
thought the ſtatute of C. 2. proceeded upon a bad principle 
of policy, for that large diſtricts for the purpoſe of main- 
taining the poor are much to be preferred to ſmall ones. 
And the order of ſeſſions, and the four appointments 
of overſeers, were quaſhed. Douglas, 332. Cal. Caf. 84. /. c. 

And in the caſe of K. v. Inhabitants of Beeding, other- 
wile Seal, E. 20 G. 3. The ſame point came in queſtion, 
where the court recognized the dottrine laid down in the 
caſe of Peart and W/tgarth, as having fully ſettled the 
matter. (Cl, Caf. go. 

But in the caſe of X. v. Sir Matis Horton bart. and an- 
other, M. 27 G. 3. A rule had been obtained laſt term, 
calling upon the defendants, who were juſtices of the peace 
for the county of Lancaſter, to ſhew cauſe why a mandamus 
mould not iſſue, commanding them to appoint two over-. 
ſeers for the townſhip of Pil/worth in the ſaid county. 
This motion was founded on affidavits, which ſtated, That 
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the pariſh of Middleton conſiſts of eight ſeparate and dif. 
tint townſhips or villages; to wit, Thales, Thornham, 
Hopwoed, Pilfworth, Birtle cum Bamford, Aſtworth, Ainſ- 
worth, and Great Lever; each of which has immemoriall 
had a ſeparate conſtable and churchwarden. That Ain/- 
worth, and Great Lever from time immemorial, and A/þ. 
worth for the ſpace of about ſeventy years, have had ſepa- 
rate overſeers. That before the ſeparation of Aſhworth, 
there was a joint appointment of fix overſeers for the ſix 
townſhips, one out of each, who made a peneral rate or 
aſſeſſment for the poor of all the ſix townſhips; and that 
each overſeer added within his own townſhip ; but that at 
the end of the year, there was a general ſettlement of all 
diſburſements, and the expences borne equally by all. 
That ſince the ſeparation, there has been a like joint ap- 
pointment of five overſeers, for the remaining five town- 
ſhips, who have atted in the ſame manner as before the 
ſeparation. That the pariſh of Miadleton could not reap 
the benefit of the 43 Hliz. in relation to the maintenance, 
relief, and government of its poor, on account of its large- 
neſs, being 14 miles in length, and 10 in breadth, and 
alſo on account of its great population, and becaule three 
out of the ſaid eight townſhips maintained their own re- 
ſpective poor. That the defendants were requeſted, at the 
laſt annual meeting, to appoint two overſeers for the town- 
ſhip of Piſſworth, which they refuſed. On the other hand 
ſeveral affidavits were read againſt the rule, which ſtated, 
that the pariſh of Middleton conſiſts of four diſtin and ſe- 
parate townſhips, viz. Middleton, Aſhworth, Ainſworth, and 
Great Lever; and that the townſhip of Middleton conſiſts of 
five ſeparate hamlets, or precincis, and not ſeparate townſhips. 
That the rates and aſſeſſments had been made generally tor 
the townſhip of Middleton at large, and not for each ſepa- 
rate diſtrift; and that the overſeers accounts had been 
made out in the ſame manner. Exſtine and Shepherd 
ſhewed cauſe againſt the rule, and contended, that in order 
to lay a ground for the court to grant the mandamus, it 
would be neceſſary to ſhew two things; 1/7, That this 
diſtrict of Pilſworth is a townſhip: 2dly, That it cannot 
enjoy the benefit of the fat. 43 Eliz. Bearcroſt and 
Cockell, contra, contended, that where there is a conſtable, 
there is neceſſarily a townſhip. Here it is agreed on both 
ſides that there is a conſtable. But what is deciſive 


in the preſent caſe is, that it appears to have been always 
neceſſary for the pariſh of Middleton to have five overlecrs, 
which is a proof that it could not enjoy the benefit of the 

43 Elis. 
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43 Elz. which confines the number to four. They were 
then ſtopped by the court. Aſbhurft J. This is a vety 
plain aal, It has been argued againſt the rule, that if the court 
ſhould grant a mandamus to appoint ſeparate overſeers for the 
townſhip of Pilſiuorih, one of the five remaining diflritts, it 
will neceſſarily follow that the others will be entitled to the 
ſame privilege. But that argument applies equally the 
other way; for as ſoon as the other three townlhips were 
ſeparated, the remaining five had a right to be ſo. It is 
clear that the pariſh, as @ pariſh, cannot have the benefit 
of the ſtatute 43 Eliza. becaule it has always had a greater 
number of overſeers than are allowed by that act. There- 
fore upon that ground, as well as upon the f rmer, that 
the other three townſhips have had ſeparate overſeers; I am 
of opinion that the five remaining ones are allo entitled. to 
have them. Buller J. The parties applying for this 
rule muſt neceſſarily make out two points before they can 
ſucceed. Firſt, that this is a townſhup : And ſecondly, 
that it cannot have the benefit of the 43 Elix. The laſt is 
the point which bas been moſt relied on: For as to the 
firſt, it certainly is a townſhip. Wherever there 1s a con- 
table, there is a townſhip. There may be a conſtable 
for a larger diſtritt than a townſhip, but not for a ſmaller. 
The doubt in many of the caſes, whether ſuch a place was 
a townſhip or not, has ariſen where there was no conſtable. 
Then the remaining queſtion is, Whether the townſhip 
of oþ kat can have the benefit of the 43 Elix.? What 
is a deciſive anſwer againſt that is, that the other three 
townſhips have ſeparate overſeers: We muſt conſider what 
is meant by the benefit of the ſtatute. It is that the pariſh 
may maintain their own poor, as @ pariſh , for unleſs they 
can do it as ſuch, they cannot have the benefit of the ſta- 
tute, Now it is here ſtated, that three of the townſhips 
maintain their own poor; but unleſs they al7 join, they, 
cannot reap the benefit of the ſtatute, It has been argued 


that the parties applying for the mandamus, ſhould have 


hen ſpecial reaſons to the court, why they cannot have 


the benefit of the ſtatute. But in fact they have done ſo: 


for they have ſlated the largeneſs of the pariſh, and us great 
population, which circumſtances are not denied by the other 
ſide. Independent of theſe reaſons, another ground laid 
for the mandamus is, that the five remaining townſhips 
require five overſeers. If from neceſſity they muſt have 
five overſcers to govern their podr, that affords a ſtrong 
argument to prove, that even it theſe five comprehended 
one pariſh ingezpendent of the other three, yet they could 
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not enjoy the benefit of the 43 Elia. which allows onty 
four overſeers. The caſes which have been mentioncd 
were all rightly decided, but they do not apply to the pre- 
ſem. As to the above caſe of Peart and Feſtgarth, the 
pariſh had enjoyed the benefit of the flatme of Eg. for 
120 years. After ſuch a lengtly of fiqe, the court ſaid, 
that they muſt have ſhewn to the [ymg Erong reaſons to 
induce them to belicve that it could not be coninued, be. 
fore they would appoint overſecrs in à different manner 
from that paired out by the ſtature of Lia. notwithſland. 
ing any intervening — for 40 years: but no ſaſhcicnt 
reaſon appearing, they directod one jaint appointment for 
the whole pariſn. Next, as to the aoreſanl caſe of the A. 
againſt the juftices of Midaliſex, it epprared- moſt clearly 
that the pariſh of Kentih Town conki have the benefit of 
the ſtatute of Hi. There were two overſecrs appointech 
for the whole pariſh, which was ſucient to anſwer the 
purpoſes of the ſtatute. hen as to the above caſe of the 
K. & Uttixeter, the anſwer to it is, that the parith did nat 
ſhew that they could not have the benefit of the 43 Lliz. 
Her curian : Rule abſolute. Cal. by, Durnf. & Ezft, 3“. 
74. 
7 10 in the caſe of X. v. Leigh. T. 30 C. 3. Jahn 
Blurim, an inhahitant aud occupier of lands in the town- 
ſhip or liberty of Feld in S14fordſbire, appealed againſt a 
poor rate made by the church wardens and overſeers of the 
pariſh of Leigb, upon the ground that the townſhip of 
Field was entitled to maintain its own poor ſeparately [rom 
the reſt of the pariſh of Leg, within which it was fity- 
ated. The ſeſhons quaſhed the tate generally, and ſtated 
the foliowing caſe : — The pariſh of Lig, is 5 miles in 
length and 41 in breadth. It conſifts of - & townlhips. 
The townſhip of Fiz/d (one of the 8) is within the faid 
2 and conſiſts of 6 farm houſes with farms thereunto 
xelonging, containing 70 acres of land and 3 or 4 {mal 


. houſes. The townlhip of Fiz! for 60 or 70 years (and 


before, for any thing that appears to the contrary) has had 
ſeparate overſeers, and ſeparatcly maintained its own poor. 
Two overſcers have. been appointed for the townſhip of 
Field, and two for the reit of the pariſh of Leigb. A con- 
ſtable has regularly been appointed for the townſhip of F127, 
and another for the reſt of the pariſh. In 1764 a pauper 
was removed by two juſtices from the pariſh of Zeigh to the 
townſhip of Field within the ſaid pariſh, from which it 
does not appear there was any appeal. L. Kenyan Ch.]. 


I cannot help regretting that this queſtion ſhould ever Wo 
een 
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been ſtarted, becauſe it tends to diſturb the quiet of this 
place, where the paor have been ſo long provided for in a 
particulat way. It is of ſome importance to one's own 
mind, though it cannot indeed affect the deciſion of this 
caſe, that the gentlemen of this county have conſidered this 
as an attempt which ought not to have been made, as 
being an innovation on the old ſettled mode of maintain- 
ing the poor in this diſtrict. There is no doubt but that 
this caſe is within the 13 & 14 C. 2. c. 12. In ſome of 
the caſes it has been made a queſtion whether the particular 
diſtrict were or were not a vill or townſhip ; but no ſuch 
difficulty occurs in this caſe, becauſe it is "ſtated as a fact 
that Field is a townſhip. - Then the queſtion is, whether at 
the time of paſſing the ſtatute of C. 2. this diſtrict was in 
a ſituation to receive the benefit of 43 El. for if the pariſh 
were properly divided at that time, nothing which has * 
pended ſince will induce us to make any innovation. In 
the caſes cited, Peart v. Heſtgurib, & K. v. Fuftices of Mid- 
dleſex, it was ſtated that from the time of Al. down to the 
reign of G. 1. thoſe pariſhes had in fact reaped the benefit 
of the ſtatute of EI. whereas here, for 60 or 70 years, and 
perhaps for a longer period for any thing that appears 
to the contrary, this pariſh has been ſubdivided, and has 
not had the benefit of that ſtatute. This therefore is like 
the caſe of K. v. Sir Watts Horten. It has been doubted by 
country gentlemen whether the poor are better maintained 
in large or ſmall diſtricts, though the former has been judi- 
cially ſaid in this court: In ſmall diviſions the officers are 
more attentive to their duty; and in the part of the country 
with which I am acquainted, the poor are better provided 
for in the ſmall diſtricts. T —— as the uſage in this 
caſe coincides with our idea on the policy, and as we are 
warranted by the adjudged caſes on this point, we think it 
highly proper that che diviſion of this pariſh, which has 
b ſo long, ſhould continue; and conſequently 
that the order of ſeſſions ſhould be affirmed. Ajb- 
uit J. Wherever it appears that for any length of time 
the pariſh has had the benefit of 43 El. it muſt be ſhewn 
that from the increaſe of population, or ſome other cauſe, 


it is impoſſible that they can continue to reap the benefit 


of that ſtatute. But that is not the caſe here; and no- 

2 can be ſtronger to ſhew that this pariſh- cannot have 

the benefit of 43 £7. than that in fact they have not had it 

as far back as any memory goes. Buller J. Before a 

pariſh can be ſub-divided into ſmaller diſtricts for the main- 

tenance of their poor, it 2 appear that they cannot have 
2 


the 


ſm 


——— — 
7 Sts — 


— by So» — x 
= . —— xn uit 
_ 5 5 . . 1 
832 3 T2. 
2 2 th ++ ” 


— . — 


8 * 
or” 


—— 


mo — 
— 2 —ä— — 


— - ——— 
= — — 


LY 


=_ 1 ol = 9 , , 
- _— = - = \ = CY , 
9 = K 2 A — = . l l dy = =_ \ * . * l ar. l 
3 = \ = - 1 da) 5 & bs ae \ = — 7 = #4 CY wy 
— — © — — C_ CLI XX CCWR'TM Ys FX = s b TW —_— — = ET \ = OF 
- I 2 = = =þ—2 =Y = n fi 0 = ST] . 
Fa Z . _— - d —_ \ ä 3 3 1 = J 
2 3 at To © OY. 14a LOTS ES Ca OE Tx of — * _= a : — "5 = 9 py 
8 I — — * * 0 = "%. g \ CO" 

— — — — — — — — _ * 


1 


_— bi Lo 1 - "5 ff 3 
= l = b - =_- q k SA? k 
FRE _ „ 3 4 0 W n | DE . I o 
=. ll \ l i * 1 fn —_— KC _— I _ 
 —— VS —— > -  e-_”' e . Do. 0 44 << _ Tv" 7 2. 

* - — — - — * 
— * - < — — — - _ 
= - % . — — — _ 


g 1 
1 
„ * * 


Poor. (Overlſeers.) 


the benefit of 43 El. But it is material to conſider the 


meaning of the phraſe, that a pariſh cannot reap the be- 
neſit of that ſtatute. It does not mean that it is abſo- 
lutely impoſſible for them to maintain their own poor as 4 
pariſh, for that would not be the caſe even if the pariſh 
were 100 miles in circumference, but that it is inconvenient 
for them ſo to do. Now in judging on a queſtion of con- 
venience, there can be no doubts on the facts of this caſe ; 


for it is ſlated that for 60 or 70 years paſt, and perhaps for 


all preceding times, this pariſh have not maintained their 
'own poor jointly. And the ſtrongeſt inftance of their 
having been ſubdivided for a long period is the circum- 
ſtance of the pariſh at large having removed a pauper into 
this particular diſtrict, as a place liable to maintain its own 
poor ſeparately. I entirely agree with my Lord Ch: J. 
that greater care is taken of the poor in ſmall than in large 
diſtricts. Anil if in any caſe we were to find that it was 
formerly inconvenient to the pariſh at large to maintain 
their own poor jointly, though it were convenient for them 
to do ſo now, we would not aſſiſt them in overturning the 
old practice; for that would operate as a difcouragement 
to the efforts of individuals to reduce the poor rates which 
have ſueceeded in many ſmall diftrifts. I even go further; 
for though it ſhould appear that a pariſh had enjoyed the 
benefit of 43 El. yet if they could not now conveniently 
maintain their own poor jointly, we would permit them to 
divide themſelves, provided there be ſuch legal diviſions in 


the pariſh as are capable of ſupporting their own poor ſe- 


parately under the proviſions of the ſtatute C. 2. -— Gre }. 
In determining this queftion, I ſhall not proceed on any 


' ſpeculation of my on; for the act of parliament itſelſ 
has ſuppoſed that the largeneſs of a pariſh may be a good 


reaſon for dividing it. Though if I were to give my own 


opinion of the policy of the law, I ſhould not hefitate to 
ay, that from my own experience I have found that the 
poor are better provided for in ſmall than in large diſtrids. 
The queſtion here is, whether it does not appear that the 


' pariſh cannot have the benefit of the ſtatute of El. and I am 


clearly of opinion that on theſe facts they cannot. For in 


the firſt place it does not appear that the pariſh have ever as 
'@ pariſh maintained their own poor. And in the next 


place, it is ſtated that in 1764, a pauper was actually re- 


moved from the pariſh at large to this very townſhip, whit 
1s an admiſſion on their part that they had no right to call 


on this diſtrict to contribute to the general poor rate of the 


pariſh, 
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pariſh, Order of ſeſſions confirmed. Durnf. & Eat, 
V. 746. 4 
: © on G. 3. X. v. Newell. Two juſtices allowed a = 
r rate for the pariſh of S/. Giles, in "Reading, including 1 
the hamlet of I hitley, Berks. The ſefſions on the appeal 
of Thomas Newell, confirmed the rate, and ftaed the fol- 
lowing caſe :—T he pariſh of St. Giles, Reading, lies partly 
within the borough of Reading and partly without, The 
hamlet of Whitley is that part which lies without the bo- 
rough, is about 3 miles ſquare, and has immemorially had- 
a ſeparate conſtable, and churchwarder, but no other church 
than that which is common to the pariſh at large. And 
the hamlet people have been uſed to attend the veſtry- 
meetings of the pariſh at large at the church, but the peo- 
ple of that part of the pariſh out of the hamlet never at- 
tended the hamlet-meetings ; for which hamlet- meetings, 
to chooſe officers for the hamlet, notices were publiſhed in 
the church on the Eaſſer Sunday in every year. From the 
year 1648 to the time of trying this appeal, the inhabitants 
of the hamlet part of the pariſh have had overſeers of the 
poor ſeparately appointed for the hamlet, and chuſen at 
meetings of the hamlet people only ; the number of which 
overſeers has varied from that time. The hamlet have in 
every year had either two or three overſeers, except in four 
different years at different intervals, when they had one. Bm 
Such overſeers have ſeparately diſtributed and laid out the 19 
money within the hamlet, and their accounts have been 
ſeparately kept, and ſeparately allowed by the juſtices; 1 
and it does not appear that any interference has ever been 1 
made in the diſtribution or accounts by the payers in the - Hb" 
borough part of the pariſh, except at the general ſettlement = 
of accounts as herein-after mentioned. The part of the 
pariſh lying within the borough has during the ſame time 
invariably Fad one churchwarden and three overſeers; and 
ſuch overſeers of the borough part have atied upon their 
ſeparate rates, and in their diſtributions and accounts, 
diſtinctly from the hamlet and the inhabitants or overſeers 
of the hamlet, except that the overſeers of. the borough 
have afforded relief to the poor perſons belonging to the 
hamlet part of the pariſh when reſident in the borough, and 
have indemnified themſelves out of the general fund ariſing 
rom the poor rates, collected as well in the borough part as 
in the hamlet part of the pariſh, at the general ſettlement 
of accounts as' hereinafter mentioned. Certificates have. 
in various inſtances ſince the year 1709 been ſeparately: 
granted by, and directed to the overſeers of the hamlet of; 
23 iii 
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IWhitley to and by the overſcers of divers other pariflies ; 
but it does not appear that a certificate has ever been granted 
by or to the overſecrs of /7%itley to or by the overſeers of 
that part of the pariſh which lies within the borough. Or- 
ders of removal have been made both from and to the 
hamlet of /Fhitlcy, and the paupers removed accordingly 
without appeal ; particularly in 1755 an order of removal 
unappealed from was made from the pariſh of S/. Lawrence, 
Reading; and in 1774 another order was made from the 
pariſh of Sr. Mary, in Reading : But it doth: not appear 
that orders of removal have ever been made from or to the 
ſaid hamlet to or from that part of the pariſh of Sr. Giles 
which lies within the borough. In 1649 the following 
order was made; viz. * April 23, 1649. Whereas at the 
quarter ſeſſions holden for the county of Berks the zd 
„ of April inſtant, the difference of the rates concerning 
„ the poor of the pariſh of S7. Giles between the liberty 
« of „ billey and the other inhabitants within the borough 
« of Reading in the ſaid pariſh was referred to us; we, 
upon hearing all parties, -do order that the inhabitants 
within the liberty of Miley ſhall, according to a former 
order, pay the yearly ſum of 20 l. 4s. 4d. monthly ap- 
| « portioned according to the {latute towards the relief of 
| « the poor of the pariſh of S/. Giles; and that the inhabit- 
| « ants of the pariſh within the borough ſhall pay the 
« yearly ſum of 351. and in caſe the ſaid ſums ſhall not 
« be ſufficient for the relief of the poor of the pariſh, 
« then the liberty of #7%:t/c; and the other inhabitants of 
St. Giles ſhall pay proportionably according to the former 
„ fums; and in the mean time the overſeers of //hitley, 
« having ſeen the accounts of the overſeers of the pariſh of 
| St. Giles, and finding the neceſlities of the poor do require 
178 « it, ſhall pay forthwith their proportionable arrears. Sięn- 
ed by two juſtices. Ever ſince that order was made, the di- 
rections contained in it have been obſerved by the two parts 
of the pariſh of S/. Giles in regard to their reſpective contri- 
+ butions to the poor, and they have paid accordingly, the 
hamlet 4 parts, and the borough part; parts of the whole ex- 
pences incurred by the poor of both parts of the pariſh ; ſſe 
tuhole expences when incurred, being computed into one integral 
um, the overſeers of the hamlet part and thoſe of the borough 
part have accounted with each other reciprocally, according 
to the above proportion. There has been for feveral years 
| and now is a poor- houſe in that part of the pariſh of &. Ci 
. which lies within the borough, in which the poor both of 
= that part and the hamlet part of the pariſh have been jointly 
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Poor, (Overſeers.) 


maintained, and the expences attending fuch maintenange 
have been defrayed by the two parts of the pariſh reſpec- 
tively, according to the proportions of 5 to 3. The overs 
ſeers of the hamlet have uniformly, as far as any evidence 
could he had, made rates ſeparately for the hamlet, and it 
does not appear that ſince the year 1648 the perſons living 
in the hamlet have ever been charged by a rate made by 
the overſecrs. of the pariſh till the rate now in queſtion. 
in the year 1740 a rate was made in the hamlet, and ated 
under, entitled, „A rate made by the churchwardens and 
„ overlecrs of the poor of the hamlet of itley in the 
« pariſh of Kr. Giles, Berks, as well towards the neceſſary 
relief and maintenance of the poor of the pariſh as of 
« the hamlet, after the proportion of 9d. in the pound, 
charged on the inhabitants of the hamlet;“ and ſuch 
has been in general the mode of intitling all the rates made 
in the hamlet part of the pariſh to the time of the preſent 
rate. In purſuance of 26 C. 3. c. 56. ſeparate returns 
were made by the parilh of &. Giles and the hamlet of 
Whitley, as diſtinttly maintaining their own poor. The 
inhabitants of //hitley thinking themſelves aggrieved by 
continuing the payment of ; of the general expenditure, 
in Sept. 1789 the ofhcers of the hamlet gave notice to the 
officers of the borough part of the pariſh that they would 
not pay any rate made by the latter, or contribute to the 
relief of the poor within the borough part, (except of, thoſe 


A 
— 


belonging to the hamlet of //Þitley which ſhould from time 


to time be in the poor-houſe of the pariſh of S?. Giles, for 
which cxpence they would contribute their fair” proportion 
according t. any rate which ſhould be agreed upon, ) it 
being their intent to apply all future monies railed by a 
poor rate intended to be ſeparately made for the hamlet to 
the relicving of the poor only who ſhould belong thereto 
ſeparately, and without the interference of the pariſh of 
$7. Giles. After this notice had been given, the hamlet of 
Whitley made a rate, entitled, A ſecond rate or aſſeſſ- 
ment made the 2d. of Fan. 1790, by the overſeers of 
the hamlet of //þ:tley, tor the neceſſary relief of the poor 
Dok the hamlet, at a proportion of 2s. in the pound, 
which was duly publiſhed. And after this notice, the 
next rate but one made by the borough part of the pariſh 
of S.. Giles was the rate in queſtion, and which was en- 
tuled, „A rate for the relief of the poor of the pariſh of 
St. Giles, in Reading, including Hhitley hamlet part of 
the ſaid pariſh, &c.“ but it does not appear that any 
former rate for the borough part of the pariſh, made uſe of 
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the words, © including M hitiey hamlet part of the pa. 
« riſh.” The appellant Newell has no property within 
the pariſh of St. Giles within the borough, but is an inha- 
bitant of the hamlet, and is charged with the rate appealed 
from, for his property within the hamlet, He is charged 
alſo to a rate which has been made by the overſeers of the 
hamlet for the ſame period, which has alſo been regularly 
publiſhed. Mr. Newell, conceiving that he was liable 
only to the laſt rate, and not to the rate made by the over. 
ſeers of that part of the pariſh of Sz. Giles within the 
borough, appealed againſt it———L. Kenyon, Ch. J. 
The caſe cited from Raymond, 476, would have great 
weight in the deciſion of a caſe where the facts are 
the fame : there the court proceeded on the ground of 
there being diſtinft officers, diſtin rates, and diſtin 
accounts; but in theſe diftrifts there are not diſlintt ac- 
counts, but on the contrary there is one joint account for 
bath, On the facts diſcloſed in this caſe it does not appear 
that thoſe two diſtrifis, which compoſe one pariſh, cannot 
have, or is it ſtated that in point of fact they have not had 
the benefit of the 43 Elix. but on the contrary, almoſt 
every fact in the caſe goes to eſtabliſh this point, that they 
have ſquared their conduct rather by that ſtatute than by 
the ſtat. of C. 2. For if they had proceeded on the latter, 
there would have been no communion between them, and 
they would have acted to all purpoſes as if they had been 
erfectly diſtin pariſhes. It is indeed ſtated that there 

(39H been removals to Yhitley from ſeveral different pa- 
riſhes; but it is not pretended that there ever was one 
from St. Giles s Reading. Probably diſtant pariſhes may 
have been deceived by theſe diſtricts having ſeparate over- 
ſeers, and have concluded from thence that they were ſe- 
parate pariſhes : but their miſ- conception cannot vary the 
caſe. The material facts in this caſe are all included in 
thoſe few lines which follow the order in 1649. To that 
order I only refer as a date in the caſe; for it 1s extra- 
judicial : but it is ſtated that “ever ſince that order was 
made, the directions contained in it have been obſerved 
by the two parts of the pariſh of 87. Giles, in regard to 
the reſpectiye contributions to the poor; that they have 
paid accordingly, the hamlet 2 and the borough part + of the 
whole e::pences incurred by the poor of both parts of the 
pariſh; he whole expences, when incurred, being computed 
into one integral ſum ; and that the oyerſcers of each part 
have accounted with each other.” Then it appears to 
bave been only one diſtrict, affording one integral = 
| | a | or 
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for the poor of both pariſhes; and that when one part 
has over-paid its proportion the other has repaid it: but 
it was merely for their own convenience that they have 
ſubdivided themſelves, as is frequently done in other pa- 
riſhes, where one overſeer agrees to ſuperintend one part 
of the pariſh and another the zeſt. But with regard 
to the proportions agreed upon in 1649, which each dif 
trict was to pay; thoſe indeed would not be binding at 
this time, if upon enquiry it ſhould appear that they are 
unequal, conſidering the ue circumſtances of the pa- 
riſh. If that had appeared in the caſe, which 1s attempted 
to be inferred from it, that theſe diſtricts cannot reap the 
benefit of the ſtatute of Z/z. the objection would be well 
founded, but it appears that they have had the benefit of 
that ſtatute. The only circumſtance that can bear the 
ſemblance of an argument againſt this deciſion is, that theſe 
diſtricts have had more than 4 overſeers : but that appeared 
to be the caſe in ſeveral other pariſhes, on enquiry direct- 
ed by L. Mansfietd in K. v. Loxdale (a): So that though 
it may be a very material ingredient in theſe caſes, it is not 
a deciſive one. As therefore it is not ſtated as a fact in 
the caſe that theſe diſtricts cannot reap the benefit of the 
43 Eliz. but as it appears (on the contrary) from all the facts 
conſidered together, that they have had the benefit of it, 
we ſhould overturn all the authorities if we were to deter- 
mine that theſe diſtrifts might now be ſubdivided, —{þ- 
hurft J. One material fact is wanting in this caſe, which 
occurred in the above caſe of K. v. Sir . Horton, where 
it was flated that thoſe townſhips could not reap the 
benefit of the 43 of Elix. The juſtices at the ſeſſions 
mould have found that fact one way or the other. But, 
tho* they have not directly ſtated that fact, they confirmed 
the rate which was made for both the diſtrifts together; 
which rather ſhews that in their opinion theſe places could 
have the benefit of 43 Eliz. What is deciſive in this 
caſe is, that it does not appear that theſe diſtricts have 
ever atted ſeparately, but on the contrary that they have 
had one joint ſum for the poor of both parts of the pariſh, 
and that they have ſettled their accounts at the end of each 
year. Greſe J. (5) Nothing is ſtated in this caſe 
to ſatisfy my mind that this pariſh cannot reap the benefit 
of 43 Eliz. but that on the contrary they have in point of 
fact had it, except in one or two inſtances where they have 


* 


(a) Sute, this ſame title. (% Buller J. abſent. 
oh added 


1 — 
— = 


_ — 


» * 


{> 
— — 
\ 
*”—O_— 
* 


"STI 6 7 —_ I 4. . 


9 2 
—_— 
Ll = 


— — 
\ 9 * = \ 6 = 9 —_ 7 To * = 
ad \ N * FIR F \ > @ 1 * 8 1 _ LE» _ , = 8 > - —_— 
8 _ i as 8 =? - 8 \ - \ = A —_ o i = _ — 5 = = FE. — k — * 
— — . . . : 4 AF [ — — —_— * . * Lt es \ en N IF) N an - - = 
1 AA ˙ w . ²— CR EIT Q 2 — I * * 2 — = _ * I 4 3 
hs * — * 4 — 5 —_ ü 2 = has - „ K — = = a 
A - 4 3 — "=" 5 3 4 Py 5 * = 2 = — 8 — ** * * LE — vw OY Y 
. * AO be ſy þ = oY mY 1 


Poor. (Overſeers.) 


ated otherwiſe merely for their own convenience. In 
the firſt place, there have never been any removals from 

one diſtrict to the other; next, all the poor have been 
maintained together in one poorhoule ; and the inhabitants 
of the hamlet have conſtantly attended the veſtry meetings 
of the pariſh. Now theſe three circumſtances convince me 
that this pariſh can have, and have had the bencfit of the 
ſtatute of Ekz. If they could not, the juſtices at the ef. 
ſions ſhould have ſaid ſo: but they ſeem to have enter- 
tained a different opinion by confirming the rate. Order 
of felons confirmed. Duz-if. and Eft, 4 V. 266. 


If tn any place there ſhall be m ſuch nomination as is before 

omted) That is, in Haſler week, or within one month. 
after Eaſter. For the clauſe doth not ſuppoſe, that no 
overſeers at all are appointed within ſuch place, but only 
not within ſuch time; for the penalty is required to be le- 
vied by the churchwardens and overſcers, or one of them. 


Every juſtice of the diviſion ſpall forfeit 51.] This proceeds 
the ſuppoſition of the juſtices being obliged to di- 
vide; for in that caſe the appointment was to be by the 
juſtices in or near the diviſion, and not otherwiſe : But now 
the juſtices at large are all equally concerned; and there- 
fore it ſeemeth, that this penalty cannot now be levied on 
any particular juſtice. But if in any place no overſcer 
ſhall be appointed, a mandamus will go to the juſtices at 


large, to compel them to appoint. 
be 


that the juſtices may know what perſons are fit to 
appointed overſcers, it is uſual and requiſite for them to 
- iſſue their precepts in ſome ſuch form as here followeth ; 


K. 


Warrant for re- 
turning lifts of 


To Henry Wilkinſon, gentleman, high 
- Weſtmorland. « conſtable of Kendal Hard, within the 
{aid county. 


WI ttys of his mafeſty's juftices of the peace for the ſaid 
county, one whererf is of the quorum, do hereby re- 
quire you forthwith, upon your recerpt heresf, to ifſue your war- 
rants to all the pelty conflables within your ſaid ward, in the 
form or to the effect, according as upon this our warrant is in- 


orſed : Gruen under out hands and ſeals the —— day f 


The 


Poor. (Overſeers.) 


The form of the ſaid high conſtable's warrant to 
the petty conſtable, 


Weſtmorland, | | 
2 \ To the confluble of <= 


DOY virtue of a precept from two of his 2297 Juſſices 
the peate in and for the ſuid county (one whereof it of t 
quorum) t2 me directed, you are hereby required immediately, 
1 yon ſight heresf, to give notice to all and every the overſeers of 
the poor within your conftablewick, that they make out a hift in 
writing of a competent number of ſubſlantial houſholders within 
their reſpactiue diftrifts, and deliver in the ſame to the ſaid 
Juſtices and others his ſaid majeſiy t juſtices of the peace far 
the ſaid county, at in = in the ſaid county, on 
the day of at the hour 0 in 
the forenoon of the ſame day; ts the end that out of the ſaid lift 
the ſaid juſtices may appoint other averſeers of the poor for the 
year then next enſuing. And be you then there, to certify what 
320 ſhall have done in the premifſes. Herein fail you not. 
Given under my hand the —: day of in the year 


of our Lord ——=—, 


Henry Wilkinſon, high conflable. 


And the form of an appointment of overſeers, clear of 
the objections above mentioned, may be thus: 


Weſtmorland, W E two of his majeſly's juſtices of the 
peace in and for the ſaid county, one 
whereof is of the quorum, ds hereby nominate and appoint 
A. O. and B. O, being ſubſtantia! hauſholders of the pariſh 
[or, townſhip | of in the ſaid county, to be — 5 7 
the poor of the ſaid pariſh | or, townſhip} according to t 
diretlion of the ſtatute in that caſe made and pravided. Given 
under our hands and ſeals (within a month aſter Eaſſer]. 


But by a remedial clauſe, in the act of the 19 G. 2. c. 38. 

it 18 enacted, that the difireſs for the poor rate ſhall not be 

deemed unlawful, for any * or want of farm, in the uur 

”_ for the appaintment of overſeers. T. 8. P 
. If any perſon ſhall find him rieved, ac done Appeal again 
by the ſuid Tice 2 _— — to the — arter- — ape 
{ens whoſe order therein ſhall ind ail parties. 43 El. c. 2. i 
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amy perſon] In the caſe of XK. v. Thomas Foreſi and 
ethers, it was adjudged, that the pariſhioners as well as 
the overſeers who are appointed, may appeal to the ſeſſions 
againſt the appointment made by the juſtices: And the 
court ſaid, it might happen that the pariſhioners might 
feel themſelves aggrieved by the magiſtrates appointing im- 
proper perſons, as for inftance, perſons who weile incl. 


vent, and ſuch like. Durnf. and Eaſt, 3 V. 38. 


To the general quarter ſeſſi-:15] This clauſe leaves the ap- 
peal at large, and doth not reſtrain it to the next ſeſſions : 
But the above mentioned att of the 17 G. 2. direQs the 
appeal to be to the next ſeſſions, but yet not in negative 
words, ſo as to ſay, that it ſhall be at the next ſeſſions, 
and not otherwiſe. So that both may ſeem to ſtand well 
together; and then the ſenſe of the ſtatute of the 17 G. 2. 
will be this, That the appeal againſt any thing done or 
omitted by the overſeers or juſtices, in caſes wherein no 
appeal is given by former ſtatutes, muſt be to the next 
ſeſſions only, becauſe the clauſe which gives the appeal, 
Hmits it to ſuch next ſeſſions; but in caſes wherein an 
appeal is 2 by former ſtatutes, ſuch appeal may be to 
the next ſeſſions according to this clauſe, or may be ac- 
cording to the directions of ſuch ſormer ſtatutes. And in 
truth many acts of the churchwardens and overſeers may be 
ſo contrived, that they cannot be known before the next 
ſeſſions, and it would give them a great opportunity of 
fraud, if they might be ſafe by concealing ſuch practices 
until the time of appealing to the next ſeſſions ſhould be 
expired. But then, in the caſe before us, there is no 
power to award coſts, unleſs the appeal be to the next ſeſ- 
fions by the 17 G. 2. 

M. 14 G. 2. K. and Fones. A perſon was indificd, 
for not taking upon him the office of overſeer ; and by the 
court 1t was Feld to be an offence indictable; for that al- 
_ the ſtatute appoints a penalty, yet that penalty is 
not for reſuſing to take the office; but for neglett of duty 
in that office: and where a ſlatute commands a thing, 
and appoints no penalty for diſobedience, ſuch offence is 
mdifable as a contempt of the law. 2:8; C. 187. Hir. 
1146. 5 
The overſeers thus appointed, and taking upon them 


the office, ſhall within 14 days receive the books of aſſeſſments 


and of. accqunts,-from, their pradecgſſors, and what money and 
. materials ſhall be in their hands, and reimburſe them their ar- 


fears. 17 G. 2. c. 38. f. 1. 11. 13. 
* 8 And 


{\ 
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Poor, (Overſcers.) 

And they ſhall take order from time to time, with the conſent 
of two ſuch juflices as aforeſaid, for ſetting to wort the children 
of all fuch whoſe parents ſhall not by the ſuid churchwardens 
and ker. or the greater part of them, be thought able to 
keep and maintain them ; and alſa for ſetting to work all ſuch 
perſons, married, or unmarried, having no means to maintain 
| them, and uſing no ordinary and datly trade. Which ſaid 
churchwardens and overſeers, or ſuch of them as ſhall nit be let 
by fickneſs ar other juſt excuſe, to be allowed by two ſuch juſ- 
tices, ſball meet at leuſt once a month, in the church, an Sunday 
in the afternoon, after divine ſervice, there to conſider 7. ome 
good courſe to be taken, and order it to be ſet down in the pre- 
miſſes : Upon pain that every ane of them abjenting themſelves 
without lawful cauſe, from ſuch monthly meeting, or being 
negligent in their office, ſhall forfeit for every default 20 s. 
to the poor; to be levied by ſame or one of the thurchwardens 
and cverſeers, by warrant from tw 2 Jjuſiices, by diſtreſs ; 
er in defect thereof, any two ſuch juſlices may commit the 
Fender to the common gaol, there to remain without bail or 
mainprize, till the ſaid forfeiture ſhall be paid. Provided 
that if any perſon ſhall be aggrieved by any act done by the ſaid 
churchwardens and other perſons, he may appeal ts the general 
quarter ſeſſions, whoſe order therein ſhall bind all parties. 
43 El. c. 2. ſ. 1, 2. 6. 11. 


In the church] But the penalty for not meeting in the 
church ſhall not be inflicted on the overſeers of extraparo- 
chial places; becauſe they have no church to meet in. 


8 Mod. E.% G. 


II. Of ſettlements. 
[It may be proper to obſerve in this place, that by 36 


G. 3. c. 101, no perſon coming into any pariſh, town- 
ſhip, or place, ſhall, after 224 June 1795, be enabled to 


gain any ſettlement therein by delivery and publication of 


notice in writing, /. 3. 
By a ſtatute made in the 12 R. 2. (c. 7.) The poor 
were to repair, in order to be maintained, to the places 
where they were born. By the 11 H. 7. c. 2. they were 
_t» repair to the place where they J awelled, or were beſt 
kniwn, or were born, —By the 19 H. 7. c. 12. to where 
they were born, or made laſt their abode by the ſpace of three 
years. By the 1 Ed. 6. c. 3. this was explained to be, 
where they had been moſt converſant by the ſpace of three 
3 Cal's, ——— By the 1 J. c. 7. they were to be ſent to the 
place 
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Poor. (Overſcers.) 


place of their dwelling, if they had any; if not, to the 
place where they laſt dwelt by the ſpace of one year; it 
that could not be known, then to the place of their lith. 
'—S$o that there were two kinds of ſettlement all along ; 
by birth, and by inhabitancy ; firſt for any indeterminate 
time, next for three years, then for one year, And this 
laſt continued to the time of the ſtatute of the 13 & 14 
C. 2. c. 12. which reduced the refidence from the term of 
ane year, to the ſpace of forty days. Which ſtatute of 
the 13 C 14 C. 2. will often occur in the following 


ſections, bag the foundation of all the ſettlements as they 


and at this day; upon which act there have been more 
caſes adjudged, than upon any other att in the ſlatute 
book. | | 

But that I may treat diſlinaly, and as clearly as may be, 
concerning this ſubject of ſettlements (after having firſt 
premiſed one general rule which controls almoſt all the 
caſes of ſettlements, viz. That ns ſettlement can be legal, 
which is brought about by prattice or compulſion ; Read. Tit. 
Paor,) 1 ſhall proceed in the following method: 


i. Of perſons having no ſeitlement. 
11. Of certificates. 
i. Of ſettlement by birth, viz. of baſtards, and 
others. 
iv. Of the ſettlement of children with their parents. 
v. Of ſettlement by apprenticeſhip. 
vi. Of ſettlement by ſervice. . 
vii. Of ſettlement by marriage. 
vii. Of ſettlement by paying pariſh rates. 
ix. ¶ ſetilement by ſerving @ pariſh effice. 
x. Of ſettlement by renting ten pounds a year. 
ai. Of ſettlement by a perſon's own eſtate. 


i. Of perſons having no ſettlement. 


I bereas the number of poor within England and Wales, 
is very great and hurthenſeme; and whereas, by reaſon of ſont 
defefts in the law, pacr people are not reſtrained from going fron 
one pariſh to anithire————it is enatted, that within for!y 
days after any ſuch perſons ſhall come 15 ſettle in any tenemen' 
under 101. a year, twa juſtices (1 Q.) may remove then 40 Ile 
place where they were la/i legally jetlled. 13 & 14 C. 2 
r 4 


Poor. (Overſeers,) 


Por within England and Wales) By theſe words of re- 
friction, and the word [ ſuch] afterwards, which ſeems to 
have reference to thoſe kinds of poor only, and by the 
direftion of removing them to the place where they were laſt 
legally feitled, which can only mean where they were laſt 
legally ſertled within the then kingdom; it =_ ſeem, that 
Fr 47 poor, not belonging to England or M ales, are not 
within the regulations of this flatute, 

And in Conrad's caſe, T. 6 M it was adjudged and de- 
clared as follows: A woman and her two children landed 
at Hartwich from Holland, and removing to another place, 
were ſent back by order of two juſtices. But by the court: 
The landing makes. no ſettlement ; and the order was 
quaſhed. And Eyre J. (Het Ch. J. being abſent) ſeemed 
to be of opinion, that this is a caſe omitted out of the 
flatute. Comb. 287. 

And if there is a defect in the law with reſpect to the 
ſubjects of a foreign realm, the caſe of a Scetehman or 
[riſhmat in England ſeemeth to be not much different, 
except only when they ſhall become vagrants, for in ſuch 
caſe they may be ſem into Scotland or Ireland: But other- 
wiſe, it they be able to maintain themſelves, and commit 
no act of vagrancy, it doth not appear that they can be 
removed by order of two 2 as perſons likely to be- 
come chargeable. By which means they ſeem to be in a 
better — 2 in England, than the Engliſb ſubjefts : For 
that not being removeable, until they be forced to aſk 
relief, and ſo thereby become vagrants, as wandering abroad 
and begging ; they may continue undiſturbed, without the 
intanglements of a certificate, and r are in a 
better capacity of gaining ſettlements, if not for them- 
ſelves, yet for their children born here, and for their ſer- 
vants and apprentices. 


IVithin forty days] The ftatute of the r J. 2. requires, 


that ſuch 40 days continuance ſhall not make a ſettlement, 


but from the time of delivering notice in writing ; and by 


the 3 W. it muſt be from the time of the publication of 


ſuch notice in the church : But it has always been under- 
ſtood, that a perſon not removeable need not to give ſuch 
notice; and that a perſon continuing 40 days unremeveabl:, 
and a perſon net removed for 40 days after ſuch notice given 
and publiſhed, ſhall equally gain a ſettlement. Now the 
following caſe happened, E. 2 G. between the pariſhes of 


St. Giles and St. Margaret: An Engliſhwoman was mat- an Engliſh wo- 


ried to a foreign 2 ſett t 1 d man marryin 
gner, who had no ſettlement in England ; the 2 an STS 


buſband 


367 


Foreigners land- ; 
ing in England. 


Seotchmen and 
Irſhmen in 
England. 
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Poor. Overſeers.) 
buſband continued for the ſpace of 40 days in a pariſh un- 


removeable, for that there was no place to which he could 
be removed; and it was urged, that the wife continuing 
with him, as part of his bing for 40 days unremoveable, 
ſhe did thereby gain a ſettlement: But by Holt Ch. ]. 
Where a perſon ſtays 40 days in a place, whence he hath 
a right not to be removed, that gains a ſettlement; other- 
wiſe, where he only flays in a place, becauſe they do not 
know where to remove him. And in this caſe, he ſaid, 
that he did not know that a foreigner had a right to be 
maintained in any place to which he came, but that they 
might let him ſtarve. 1 Sz: C. y. 

But there 1s another thing to be conſidered. It appears, 
in that caſe, that there was a terminus a quo, but not a 
terminus ad quem; or in other words, that a man's ſitua- 
tion in the pariſh was not ſuch as the law calls unremove- 
able, as if he had rented a tenement of 10 l. a year; but 
that in fact he was removeable, if they had known whither 
to have ſent him. But put the caſe, that he had rented 
a tenement of 10 l. a year; or, which is the ſame thing, 
that a Scotchman or Iriſhman had rented a tenement of 101. 
a year: the queſtion is, Whether by continuing there- 
upon 40 days unremoveable, he would thereby have gain- 
ed a ſettlement in purſuance of this ſtatute? If it is an- 
ſwered in the afhrmative, then this will follow; that if 
he comes to reſide upon a tenement under 101. a year, and 
gives notice in writing, and cauſes the ſame to be publiſh- 
ed as the law requires, and continues 40 days after ſuch 
publication unremoved, he muſt by the ſame ſtatute gain a 
ſettlement. And if ſo, a Scotchman or Iriſhman may ſettle 
himſelf and his family in 40 days time, in any pariſh 
whatſoever, where he can procure any little cottage to live 
in, by giving and cauſing to be publiſhed ſuch notice as 
aforeſaid. On the other hand, if we have recourſe to the 
obſervation, above mentioned, and ſay, th:t this ſlatute 
extends only to the poor of England and Wales, then this 
will follow; that a Scotchman or Iriſhman can gain no ſei- 
tlement in England by virtue of this ſtatute, and if not by 
thus, then not by any other of the ſubſequent ſtatutes con- 
cerning ſettlements; for that they are all relative there- 
unto and depending. thereupon ; that is to ſay, in theſe 
circumflances a Scotchman or [riſhman can gain no ſettle- 
ment in England, neither by renting 10.1. a year, nor by 


continuing 40 days aſter notice, nor by apprenticeſhip, nor 


dy ſervice, uor by paying? aulh rates, nor by ſerving gy. 


Poor. (Certificate.) 
The practice ſeems to be univerſally allowed 


riſh office, 


in favour of the former opinion. 


ii. Of certificates, 


Before we come to treat eſpecially of ſettlements, it will 
be neceſſary to ſpeak ſomewhat of certificates, as affecting 
ſettlements ſeveral ways. | . 

By the 13 & 14 C. 2. c. 12. Power is given, upon com- 
plaint of the churchwardens or overſeers, within 40 days 
after a perſon is come to ſettle on any tenement under 100. 
a year, unto two juſtices (1 Q.) to remove ſuch perſon 10 
the place where he was laſt legally ſettled, anleſs he groe 
ſufficient ſecurity fer diſcharge of the pariſh, to be allowed by 
the ſaid juſtices. 1. 1. 

And by the 8 g c. 30. it is enacted as follows: 
Foraſmuch as many poor perſons chargeable to the place 
where they live, merely for want of work, would elſewhere 
maintain themſelves, but not being able to give ſuch-/ecurity 
as may be expected, on their coming to ſettle in any other 
place, it is therefore enatied, That F any perſon who ſhall 
come into any pariſh or place there to refide, ſhall at the ſame 
time procure, bring, and deliver to the churchwardens or 
overſeers of the pariſh or place where he ſhali come to inhabit, 
or to any 3 a certificate, under the hands and feals of 
the churchwardens and overſeers of any «ther pariſh, town- 
ſhip, or place, or the major part of them, or of the averſeers 
where there are na churchwardens ; to be atteſted by bius or 
more credible witneſſes ; thereby tuning and acknowledging 
the perſon mentioned in the ſaid certificate ts be an inhabitant 
legally ſettled in that parifh, townſhip, or place: Every ſuch 
certificate, having been allowed of and ſubſcribed by two juſiices 
of the place from whence the certificate ſball came, ſhall oblige 
the ſaid pariſb or place to receive and provide a the perſin 
mentioned in the ſuid certificate, together with his family, as 
inhabitants of that pariſh, whenever they ſhall happen ta be- 
come chargeable to, or be forced to aſk relief of the pariſh, 
townſhip, or place, to which ſuch certificate was given : And 
then, and nat before, it ſhall be lawful for ſuch perſon, and his 
children, the barn in that pariſh, not having otherwiſe acquired 
a legal ſeiblemen there, to be removed, conveyed, and ſettled in 
- pariſh or place from whence ſuch certificate was brought. 

1. 


By the 9 & 10 W. c. 11. Ne perſon who ſhall come into 
any pariſh by ſuch certificate, ſhall be adjudged by ary att what- 
/oever to have procured a legal ſettlement in ſuch pariſh, unleſs. 
Vor. III. A a he 
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Poor. (Certificate, 


be ſbali really and bona fide tate a ies,” of a tenement of de 
yearly value of 101. or ſhall execute ſome annual. office in ſuch 
pariſh, being legally placed in ſuch office. 

By the 12 An. ff. I. c. 18. /. 2. If any perſon ſhall be 
au apprentice bound by indenture, or be a hired ſeruant, Ia any 
perfor who came into or ſhall reſide in any pariſb, tawnſhip,- ar 
place, by means or licence of ſuch certificate, and nat aficrwards 
having gained a legal ſettlement there; ſuch apprentice ar ſer. 
vant ſhall nas be adjudged thereby to have any fettlement in ſuch 
pariſh, townſhip, or place: but ſhall have their ſettlements in 
ſuch place as if they had nat becn apprentices or ſervants as 
uf ; Yea id, 

And by the 3 G. 2. c. 29. The witneſſes who alte/l the 
execution of the certificate by the churchwardens and cwerſeers, 
or one of the ſuid witneſſes, ſhall make oath bef5re the juſlices 
who are t9 al/my the fame, that fuch witneſs vr Wilne & did 
ſee the emmrehwardens and ouerſcers of the poor, tobe names 
and ſeals are thereunto ſubſcriber and. ſet, ſeverally fign and 
feal the faid certificate ; and that the names of ſuch witneſſss, 
ateſtmg the ſaid cerliſicute, are of their «wn proper hand writ. 
ing: Which ſuid juſitces ſhall alſs certify, that ſuch oath was 
made before them. And every ſuch cert:ficale ſe allied, and 
cath of the execution theredf ſo certified by the ſaid juſtices, ſhall 
be taken, deemed, and aliguued, in all courts whatſcever, as duly 
and fully proved, and fuall be taken and received as cvideuce, 
without other prof theresf. l. 8. 


The form of which certificate may be tus : 


Ta the churciwardens and overſeers of the pacr of the parijh if 


Penrith in the county of Cumberland. 


E the churchwardens and gverſeers of the pror of the 
| pariſh of Orton in the county of Weſtmorland, ds 
hereby certify, own, and actuctuledge, that A. L. yeoman, is an 
:nbabitant legally ſettled in our pariſb of Orton, af re aid. In 
witneſs whereof we have hereunto ſet our hands and ſeals, the 


— cos of in the year of our Lord 
* 2 by = — Churchwardens. 
B. W. E. F. Cuerſeers of the 
G. H. poor. 


A J. P. and K. P. eſquires, tw of his majoſiy s juſtices of 
the peace in and for the ſaid county of Weſtmorland, 4 allow 
ile above written certificate. And we do alfa certify, that 


, A. * 


Poor. ( Certificate.) p 


A. W. one of the witneſſes who atteſted the ſame, hath this 


day made oath before us the. ſuid juſtices, that he the ſuid A. W. 


did fee the churchwardens and overſeers of the poor of the 
pariſh of Orton aforeſaid, whoſe names and feals are there- 
unto ſubſcribed and ſet, ſeverally ſign and feal the ſame ; and 
that the names of A. W. and B. W. who are the witneſſes 
atleſting the ſaid certificate, are reſpectiueiy of their own pro- 
per hand-writing. Given under eur hands this day 


f 


Certain general rules concerning certificates. 
In the caſe of X. and St. Ives, H. 3 G. 2. A mandamus 


was moved for, to compel ihe churchwardens and overſeers 
to ſign a certificate; but the court rejetted the motion as 
a very ſtrange attempt. 2 Se. C. 128. 

The ftatute doth not require any particular direction: 
and therefore it is equally effettual, whether addreſſed to 
any particular place, or addreſſed in general terms, or not 
addreſſed at all, provided it contains an acknowledgment 
of the ſettlement of the perſons certified for. As m the 
caſe of St. Nicholas in Harwich and M volverſtone. H. 15 
G. 2. The pauper came into the pariſh of St. Nicholas in 
Harwich, with a certificate from M volvenſtone, addreſſed 


to the pariſh of Harwich near Daver court. The ſeſſions 


were of opinion, as there was a miſtake in the name of the 
pariſh in the addreſs of the certificate, that Hurwich could 
not be obli ed to receive the pauper. But upon debate 
in the court of king's bench, it was ruled they were: For 
it is not to be conſidered as a certificate to any particular 
pariſh, but as a general acknowledgment of his being a 
pariſhioner of Moolverſtone, and is concluſive againſt them 
lor all the world. Sr. 1163. Burrew's Seitl. Caf. 171. 
[But whether the pariſh of St. Nicholas might have been 
obliged to receive that certificate, directed not to them but 
to another place, is a queſtion not determined. ] 

E. 14 G. 3. St. Michael's and Tamworth. Two juſtices 
by their order remove Samp/on Watkins from the pariſh of 
St. Michael's to the parith of Tamworth, and the ſeſſions 
upon appeal confirm that order, and ſtate ſpecially, That 
Samuel Watkins father of the pauper Samſon HFatkins went 
from the pariſh of St Michael's to reſide in Tamworth, and 
brought with him a paper writing purporting to be a certi- 
ficate, in the words and figures following: To the 
churchwardens and overſeers of the poor of the pariſh 
of Tamworth in the county of Stafford. We the church- 
Aa 2 * wardens 
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Certificate to be 
fgned by a ma- 
jurity of the 
churchwai dens 
and vveſieers. 


Poor. (Certificate.) : 


« wardens and oyerſcers of the poor of the pariſh of St. 
Michael in the city of Coventry, do hereby own and ac. 
* knowledge Samuel Watkins and family to be inhabitants 
legally ſettled in our ſaid pariſh of St. Mizhael, and that 
„ we will owen them as ſuch, at any time or times here- 
« after. In witneſs whereof, we have hereunto ſet our 
« hands and ſeals the 16th Day of May, in the year of our 
« Lord 1727. Thomas Dagley, Jahn Holler, church: 
« wardens, F-hn Gill, Samuel Edwards, overleers of the 
« poor. Atteſted by Ralph Whitehead, Fohn Bryan. Al- 
« lowed by us whoſe names are underwritten, being two 
« of his majeſty's juſtices of the peace for the city and 
« county of the city of Coventry. Abraham Ower mayor; 
« Henry Geckram.” That the ſaid Samuel Watkins con- 
tinued to reſide in the ſaid pariſh of Tamworth, and had a 
ſon born there, to wit, Sampſon Watkins the preſent” pauper. 
Which Sampſon was afterwards bound apprentice to John 
Hunter in the ſaid pariſh of Tamworth for five years, and 
ſerved him there the whole time under the indenture ; 
That afterwards the ſaid Samuel the father came back in- 
to the pariſh of St. Michael, and in May laſt the pauper 
Sampſon. came into the ſaid pariſh of St. Michael, and re- 
fided with his father, until he was removed by the order 
above ſtated to the pariſh. of Tamworth aforeſaid ; from 
which order Tamworth appealed. Upon the appeal, it ap- 
peared, that there has been a uniform and conſtant uſage 
in the faid pariſh of St. Michael, to elect annually fix 
churchwardens and four overſeers. And the ſeſſions being 
of opinion that the ſaid paper writing purporting to be a 
certificate, and executed only by four of the pariſh officers, 
was not a valid certificate, and conſequently that the pau- 
per was at liberty to. gain a ſettlement at Tamworth by vir- 
rue of the apprenticeſhip, confirmed the order of the two 
juſtices. It was moved to quaſh both theſe orders, for 
that the juſtices had made an erroneous” determination on 
holding this writing not to be valid. On fhewing cauſe 
again{t quaſhing the orders, it was inſiſted that the certit:- 
cate was iniufticient, and not within the deſcription of the 
act, which is expreſs that it muſt be under the hands and 
ſeals of the chu;#1wardens and overſeers, or the major part 
of them. Now .here were ten, and only four have ſigned 
the certificate. On the contrary it was argued for-quaſh- 
ing the orders, that the certiffcate is regular in che form 
and upon the face of it, and allowed by two jultices, and 
| completely proved. Tamworth could not know, nor had 
$ any reaſon to-ſulpeR, . that four were not à majoxity of the 
| 6 | 
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whole number. And if theſe in fact were not the major 


part, it was a groſs fraud and impoſition upon Tamwerth. 
L. Mansfield was not in court. The other three judges 
thought it a hard caſe upon Tamworth, but they held them- 
ſelves to be bound down by poſitiwe law. The ſtatute 18 
expreſs and poſitive, that the, certificate muſt be under the 
hands and ſeals of the churchwardens and overſeers of the 
poor, or the major part of them. And as to fraud, the 
court cannot preſume fraud, if it be not ſtated. (But Mr. 
J. Afhurſt thought the juſtices might have conſidered it as 
a fraud.) Burr. Settl. Caf. 770. 

Alſo in the caſe of K. v. Margam, E. 27 G. 3. Two 
juſtices | removed John Thomas and his wife from Lan- 
gumud to Margam, which they adjudged was the place of 
their laſt legal ſettlement by wirtue of a certificate. And the 
order was confirmed at the ſeſſions on the merits. On its 
being ſtated by the ſeſſions that the certificate was not 
ſigned by a majority of the churchwardens and overſeers of 
Margam, the court of king's bench quaſhed the orders. 
Durnf. and Eaft, 1 V- 775, 

H. 8 G. 3. Mouton St. Laurence and Micheldever. 
The pariſh othcers of S/. Laurence gave to Thomas Pryor 
the pauper, a common printed form of a certificate, ac- 
knowledging him to be ſettled in the ſaid pariſh of S7. 
Laurence. It was ſigned and ſealed by the pariſh officers, 
and atteſted by two witneſſes. But the blanks for the 
allowance- of juſtices were not filled up, and no name of 
any juſtice ſigned thereto. On his return to the pariſh 
granting the certificate, they relieved him until the time 
of this removal, It was urged, that this certificate, not 
being ſigned by the juſtices, was not binding. On the 
contrary it was urged, that it was a full acknowledg- 
ment that the pauper was their pariſhiener ; and the 
pariſh- of $f. Laurence having all along ſubmitted to it, 
they are concluded from diſputing it. And the pariſh 
ought to be bound by the act of their overſeers, who are 
of their own chuſing. Many acts or even omiſſions of 
the pariſh officers may bind their pariſh. But here is a 
ſolemn acknowledgment under their hands and ſeals, that 
the pauper was ſettled in $f. Laurence, — But by L. Mans- 
feld and the court: A certificate cannot conclude the pa- 
riſh, unleſs properly ſigned. The certificate act ſpecifies 
certain checks and guards upon certificates. The juſtices 
are not obliged miniſlerially to allow and ſign a certificate. 
They have a diſcretion» to allow it, or not to allow it, if it 
be liable to objection. The act requires a concluſive cer- 
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tiſicate to be under the cheeks and guards therein particy- 
lariſed. This certificate wants them. Therefore it is no 
certificate within the at. And if it is not a certificate 
within the act, it cannot conclude the pariſh. Burray's 
Settl. Caf. 581. 

H. 13 G. 3. Aſbton Keynes and South Cerney. The at- 
teſtation of the certificate was thus: Atteſted by An- 
« thony Brown + his mark, Paul Fenkinſon.” The al. 
lowance of the juſtices was, We two of his majelly's 
« juſtices of the peace for the ſaid county do allow of the 
% above written certificate: And we do alſo certify, 
te that the ſaid Paul Fenkinſon came this day before us and 
% made oath, that he was preſent with the other witneſs 
« above mentioned, and did ſee the ſaid churchwardens 
« and overſeers of the poor ſeveraily ſign and ſeal the ſaid 
« certificate, and that h:s name is of his own proper hand- 
« writing.” It was objetted, that this was not a proper 
certificate, becauſe the name or mark of Anthony Braun, 
one of the witnelles atteſting the execution of it, was not 
proved before the juſtices to be of that witneſs's own pro- 
per handwriting ; whereas in this caſe Paul Jenkinſon, one 
of the witneſſes, only proves that his own name 18 of his 
own proper handwriting, but there is no ſort of proof, 
either by him or any one elſe, of the handwriting or mark 
of Anthony Brown the other witneſs. But the whole cout 
were extremely clear that this was ſufficient proof of Au- 
thony Brown's atteſtation. Tenkinſon ſwears, that he was 
preſent with Brown, and did ſee the churchwardens and 
vverleers ſeverally ſign and ſeal the ſaid ceruficate. Bur. 
Set. Caf. 725. [The diſtinction ſeems to be this: The 
juſtices are called in upon a twofold account: firſt, to al- 
low of the certificate, if they think proper; and ſecondly, 
to examine the wiineſſes concerning the execution. The 
firſt is neceſſary ; becauſe without their allowance the 
certificate is not good: But the ſecond is not neceſlary, 
{or if they do not examine the witneſſes at all, the certih- 
cate is valid; the examination of the witneſſes being only 
intended to ſave thoſe witneſſes upon occaſion the trouble 
of attending, ſometimes perhaps at a great diſtance, to 
prove the execution of the certificate. And ſo the ſtatute 
expreſſes it, that the certificate ſo allawed, and oath of the 
execution fo certified by the juſtices, ſhall be deemed in all courts 
whatſcever as duly and fully proved and received as evidence 
without other prorf thereof. The reaſon in the preſent caſe 
why the proof of the atteſtation is ſo cautiouſly expreſſed 
is obvious, namely, becauſe one of the witneſſes is 3 
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markſman; and it would be abſurd to ſwear that the name 
of a perſon who cannot write is of his own proper hand- 
Writing.) 

E. 28 G. 3: In the caſe of K. v. Farringden it was de- 
termined, that an allowance of a certificate of a ſettlement, 
as having been duly executed, written in the margin of the 
certificate and ſigned by two Juſtices, is alone ſufficient 
prof of the certificate, where ſuch certificate is above 30 
years aid; notwith{fanding the allowance does not certify 
the affidavit of one of the witneſſes of the due execution 
and atteſtation of the certificate-according to 3 C. 2. c. 29. 
Durnf. and Laß, 2 V. 466. 

In the caſe of Sherbsrne and Thornford; E. 15 G. 2. 
Humphrey Eyret, father of George Eyres, the pauper, came 
by certificate from Thornford into the pariſh of Sherborne 
with his wife and family; by which certificate, the ſaid 
Humphrey and his wife and family were owned to be legal 
inhabitants of Thernfard. In about two years afterwards, 
his wife died, and ſhortly after he married a ſecond wife, 
by which ſecond wife he had the pauper George Eyres. 
Which faid Gent, when he was about 16 years of ages 
was hired for a year, and ferved that year in the ſaid pariſh 
of Sherbzne, The principal queſtion was, Whether the 
ſon of a certificate perſon, born after the certificate, can 
gain a ſettlement otherwiſe than a certificate perſon him- 
elf can? And by the court, The 8 & 9 IF. c. 30. ex» 
tends not only to the certificate man himſelf, bat like- 
wiſe to all his family and all his children, whether born 
before or after the certificate. And the g 10 V. c. 11. 
declares, what ſhall gain them a ſettlement in that pariſh to 
which they come by certificate, and reſtrains it to two me- 
thods only, which it ſpecifies: and ſervice is neither of 
theſe two methods to which it is reſtrained. Burr. Settl. 
Caf. 182. 

So in the caſe of Bray and Shott2/hraoke, II. 19 C. 2. 
The father of the pauper James Gould came by certificate 
from Shotteſbraoke to Bray; after which, the ſaid pauper was 
born, and at the age ot 20 years was hired for a year an 
ſerved the ' ſame in Bray. It was objected, that the ſon 
being born after his father came from Shuttefbracke to Bray, 
cannot be conſidered within the words of the att as coming 
into the pariſh by certificate, and being 20 years of age he 
ought not to be conſidered as part of. his father's family 


and dependent upon his ſettlement. But by the court, 


The above caſe of Sherborne and Thornford is 1n your and 
was ſettled upon good reaſon 3; becauſe as the fon has the 
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advantage af the certificate, and cannot be removed until 
actually chargeable, ſo he ought on the other hand to be 
bound by the terms of it. Bur. Settl. Caf. 259. 

And the like was adjudged in the caſe of Buckingham 
and Maids Moreton, H. 25 G. 2. As a point clearly de. 
termined and ſettled. Bur. Settl. Caf. 374. 

& certificate T. 32 G. 3. X. v. Darlington. Sarah, the widow of 
_ = 3 Milburn, and her ſevea children were removed from 
grand- wx ; , : 
dren: nor to All Saints in Cambridge to Darlington in the county P. 
— wks wy of Durham. The ſeſſion confirmed the order, and ſtated 
heads of fami- the following caſe. That John Milburn, the grandfather 
*. of the pauper's huſband, being ſettled at Darlington, came 
to Alt Saints under a certificate from Darlington, dated 13th 
Fuly 1736. During his reſidence there (amongſt other 
children) he had a ſon named Thomas, who lived in All 
Saints as part of his father's family, except for one year, 
during which he lived as a hired ſervant with one Collelt in 
All Saints ; after which ſervice he returned to his father, 
and afterwards married and had ſeveral children, and 
(amongſt others) Thomas the huſband of the pauper Sarah; 
which Themas lived in All Saints till the time of his death. 
The laſt mentioned Thomas, when of the age of 14 years, 
was, hired to, and lived as a ſervant with Mr. Brooks, for 
three years in All Saints. F. Milburn, the grandfather, 
ſome time before the grandſon's ſervice with Brooks, re- 
turned with his wife to Darlington, leaving behind his ſon 
Thomas with his family, and amongſt them his grandlon 
Thomas, The grandfather and his wife died at Darlington. 
Neither Sarah the pauper, nor any of her children, has 
ſince the death of Thomas the huſband done any att to gain 
a ſettlement. L. Kenyon Ch. J. If this queſtion were 
at reſt, either by reaſon of decided caſes, or by the general 
opinion of Meſminſſer- Hall, I ſhould not be inclined to diſ- 
turb it nov. But I perfectly well remember, that when 
the Taunton (a) caſe was argued, ſo far from the profeſſion 
m,n, in what was thrown out by the three judges 
1mmediately after the argument, great doubts were enter- 
tained about it. And I infer the very reverſe of what bas 
been now attributed to thoſe judges, that they afterwards 
continued of the opinion which they firſt threw out ; tor 
having hinted a looſe opinion reſpecting the operation of 
the certificate, when they came to conſider the caſe more 


maturely, they deſired not to be bound by what they had 
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ſaid upon that point upon the former occaſion, exprefly 


ſaying, that it was unneceſſary for them to enter into the 
eſtion. In this caſe two queſtions have been made, I ft, 


Whether by the grandfather's returning to Darlington there 
was an end to the certificate? I am ſtrongly inclined to 
think that that was. not an abandonment. It all the fas 
mily had indeed removed back, that would have been an 
abandonment ; but as his ſon was left behind, it was a 
ſort of pledge that the certificate was not intended to be 
abandoned. It is not neceſſary however to determine 


upon that point, becauſe on the other queſtion 1 am pre- 


pared to give a deciſive opinion. And my opinion is foun- 


ded on the words and fair meaning of 8 & 9 A. 3. c. 30. 


By the words of that act, the pariſh to which the certificate 
is granted, is obliged to receive the, certificated perſon {4+ 


gether with his or her family. Now what is the fair legal 


import of the word family It is true that in conſtruing a 
will, and where it is the intention of the teſtator that it 
ſhall extend beyond the izimediate children, it may have that 


operation: but that is not the ſenſe in which it is uſed in 
this act. In common parlance, the family conſiſts. of thoſe- 


who live under the {ame roof with the pater-familias; 
thoſe who form (if I may uſe the expreſſion) his ſire- ſide. 


But when they branch out and become the heads of new 
eſlabliſhments, they ceaſe to be part of the father's family. 


I admit that a certificate extends to the ſon on account of 
the politive words of the att of parliament, he being a 
part of the father's family (a); but when he himſelf be- 
comes the head of a family, then the words of the ſtatute, 
publick policy, and the convenience of mankind, require 


that he ſhould no longer be conſidered as part of his father's- 


tamily, or be protected by the certificate granted to his 
father. I am not alarmed at the argument that this tends 
to the ſeparation of children from their parents; for that 
is uſual with perſons in that ſtation of life, who not being 
able to gain a livehhood at home, are obliged to go abroad 
into the world, either as ſervants or apprentices, after they 
have paſſed the age of nurture, It is as beneficial to them- 
ſelves as it 1s to the community that it ſhould be ſo; and 
their parents themſelves will, if they judge rightly, form 
the ſaine judgment. And this is not a fingular inſtance 
in which children are taken from their parents ; for in the 


(a) K. v. Sherborne, K. v. Bray, and &. v. Buckingham, ande, 
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caſe of pariſh apprentices, the children are put out by the 
pariſh officers, under the pt — of magiſtrates, 
even without the confent of parents. If this point had 
been before decided, as was fuppoſed, I ſhould have ad- 
hered to the deciſion ; eſpecially as, according to the ob- 
ſervation which L. Mansfield frequenily made upon theſe 
caſes, it certainly is eſſential for the guide of the juſtices who 
are to carry theſe laws into execution. But 1 am not 
aware of- any authority againſt our opinion ; for I know 
that the Taunton caſe was not confideret} as deciding the 
point, that a certificate extends to prandchiſdren ; and 
this point was not made in X. v. Ft. Mary WFeftport (a). 
Giving full effeft to the certificate as far as the words of 
the aft, and the intention of the legiſlature go, I think it 
meets with its boundary line, when it has protected the 
family of the certificated perſon ; that is, all thoſe who 
live with the pater-familias ; and conſequently that this 
grandchild, who was the ſon of the head of a diſtinct fa- 
mily, was not prevented gaining a ſettlement in / Saints 
by hiring and ſervice. Buller J. This caſe gives riſe 
to to queſtions; rt, Whether the certificate were at an 
end by the grandfather's returning to Darlington # 2diy, 
Whether grandchildren be within the meaning of the cer- 
tificate at all. On the firſt point, I think that the certi- 
ficate was at an end by the grandfather's return; it was 
originally granted to him. The man to whom a certificate 
is granted, is the perſon whom the legiſlature had in view; 
— being granted to him according to the ſtatute, it 
right'y includes his family ; but bis family are %%% only 
who live with him. And as it happens in the courle of 
time, that ſome of the children ſeparate from the father, if 
the father himſelf return to the pariſh granting the certifi- 
cate, I think that the certificate is at an end as to all of 
them. On the 2d. queſtion, I perfectly agree with my 
Lord. ——Grzfe J. wiſhed to be underſtood to give no opi- 
nion on the firſt queſtion 3 and on the other queſtion he 
expreſſed himſelf to be clearly of the ſame opinion. 
Both orders quaihed. Durnf. & Ea » 4%. 797. 
Alſo in the caſe of K. v. Heath, E. 34 G. 3. The ſame 
int came in queſtion, when L. Kenyon, Ch. J. ſaid, that 
he wiſhed it to be underſtood that he adopted the above 
caſe of K. v. Darlington to its full extent, and he hoped the 
rule eſtabliſhed in that caſe would be a guide in future, be- 


— 


— 


(a) Poſt, this ſame head. 


caule 


Poor. (Certificate.) 


cauſe it is ſo plain that it cannot be miſunderſtood. Durnf. 


& Laſt, 5 V. 583. 


E. 33 G. 3. K. v. Teſlertin. Jahn Wocd and his family 
were removed from Great Ryburgh to Teſlertan. The lel- 

ſabject to the opinion of the 
court on the following caſe : Thomas Jad the pauper's 
father was ſettled at Teſlerton, and on 22d April 1755, be 
and his family were removed from Great Ryburgh to T eſ- 
terton. By a certificate, dated 20th June 1955, Teflerton 
acknowledged that the ſaid Thomas Mead and Hannah his 
ohn the 
pauper was one, were legally ſettled in Te//erion when they 
went and reſided in Great Ryburgh under the certificate. 
The pauper lived with his father until he was 20 years of 
age, when he hired to Mr, Dade of Ryburgh for a year, 
with whom he lived two years. The year following he 
lived with lis father in Great Ryburgh, and worked as a la- 
bourer. He then hired again to Mr. Dade for a year, and 
ſerved that year in Great Ryburgh and alſo the following 
year, when he again returned to his father and worked as a 
labourer for a year, and then married and has lived in Great 
Ryburgh ever ſince, but never with his father ſince his 
marriage. The pauper's father died in Great Ryburgh about 
four or five years ſince.— Garrow, &c. were to have argued 
in ſupport of the order of ſeſſions, and Preſlon againſt it, 
on the authority of K. v. Darlington (above). But, per 
L. Kenyon Ch. J. the deciſion of the juſtices at the ſeſſions. 
in this caſe is not contrary to that in K. v. Darlington. 
There it was held, that the certificate which was granted to 
the certified man, extended to his wife and family, to all 


ſions confirmed the order, 


wite, with their ſeyen children by name, of whom 


thoſe who formed a part of the family of the paler familias; 
but that when his ſon became the head of a new farm]! 
had children of his own, their reſidence in the Tus 


pariſh was not protected by it. But here the pauper is 
mentioned by name in the certificate itſelf, and he has ne- 
ver gained any ſettlement, or lived out of the certificated 


and 


pariſh ſince it was given. Order of ſeſſions confirmed. 


Durnf. & Eaſt, 5 V. 258. 


E. 33 G. 3. K. v. Hampton. Barbara Reed was re- 


moved from , Hampton to St. Martin in the Fields. 


The 


ſeſſions quaſhed the order, ſubjeft to the opinion of the 
court on the following caſe. In the year 1755, James 
Duffel and Mary his wite came to reſide in Hampton under 
a certificate dated 1oth Auguſt 175 5, from Thackham, ac- 
knowledging James Duffel and Mary his wife to be legally 


ſettled in Thackham, After which Mary died, and James 
married 
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married a ſecond wife on the 14th April 177t, named 
Mary, with whom he continued to refide-in Hampton until 
the September following when he died, leaving the ſecond 
wife Mary ſarviving, who continued to reſide in Hampton, 
and who on 8th Aug 1791 took Barbara Reed an ap. 
prentice, being a poor girl of the pariſh of S. Martin in 
the Fields; who was regularly bound to her by the pariſh 
officers of St. Martin. The apprentice ferved under the 
indenture in Hampton upwards of 40 days, when her miſ- 
treſs the ſecond Mary Drffel died. —This caſe was argued 
in T. Term, but the bench differing in opinion no judg. 
ment was given until this day.—L. Kenyon, Ch. J. The 
queſtion ariſes on 12 Ann; and it is whether the pauper 
could gain any ſettlement in Hampion by ferving there as 
an apprentice to the ſecond wife of the certificated per- 
ſon from Thactham: And I am'of opinion that ſhe gained 
no ſettlement there by ſuch ſervice. It has been decided 
that à pariſh certificate extends to thoſe who were not 
originally included in it as members of the family at the 
time when it was given; in the Sherborne caſe (a) it was 
determined that children born after the granting of the cer. 
tificate, fell within the protection, if it may be ſo called, 
or rather {in that caſe) the diſability of the certificate, and 
that they could not gain a ſettlement in the certificated 
pariſh by hiring and ſervice. Now in point of reaſon, I 


' cannot” diſtinguiſh this caſe from that; for beyond all 


doubt the certificate extends to the ſecond wife, ſhe is part 
of the family of the certihcated perſon. In the caſe of K. 
v. Darlington, (6b) we ſaid that the certificate only extended 
to thoſe Who conſtituted a part of the family of the perſon 
to whom it was given ; and when the children of that per- 
ſon married and ſettled, and became the heads of other fa- 
milies, the families deſcending from them could not claim 
the protection of the certificate, becauſe they were the 
members of a different family from that to which the cer- 
tifieate was given. But I think the caſe of K. v. Sher- 
borne decides this: there a child, born after the giving the 
certificate, was held to be included in it, and conſequently 
could not acquire a ſettlement in that pariſh by hiring 
and ſervice : io here, the ſecond wife was inpraſted into 
and formed a part of the family of the pater familias, and no 
apprentice or ſervant could gain a ſettlement by ſerving her 


in that pariſh to which the certificate was given. — Buller 


— 


(a) Aue, this head. 


— 


(% Aue, this head. 
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J (a) I confeſs this caſe ſtrikes me in a different light from 
my Lord Ch. J. I think that the reaſons given in K. v. 
Darlington decide this caſe, and prove that the pauper gain- 
ed a ſettlement in Hampton. The certificate was originally 
nted to J. Duffel and his wife, who were named in it; 
1 died, the huſband then married another wife, who 
ſurvived him; and under the ſecond wife this pauper 
claims a ſettlement by apprenticeſhip. I agree with the 
propoſition, according to XK. v. Sherborne, that when the 
huſband married the ſecond wife ſhe became a part of his 
family, and as ſuch was protected by the certificate; and 
ſo ſhe continued as long as ſhe remained a part of his 
family. But I conſider the certificate operating in favour 
of the man and his family, as long as any of the mem- 
bers of it remained part of his family; but when the huſ- 
band died, the wife was no longer a part of his family, 
but might have been removed back to his pariſh. And 
conſequently, any perlon ſerving with her there as an ap- 
prentice after that time might gain a ſettlement by ſuch 
apprenticeſhip. —Groſe J. gave his reaſons at conſiderable 
length, and agreeing in opinion with L. Aman. The or- 
der of ſeſſions was quaſhed. 1 & Eaſt, 5 V. 266. 
M. 9 An. Honyton and St. Mary Axe. The queſtion 
was, whether the pariſh granting the certificate was bound 
thereby as to the pariſh only to which the certificate was 
pn or concluded as to all pariſhes whatſoever ? Par- 


Ch. J. delivered the opinion of the court: Before the 


ſtatute, a certificate was only an evidence of a private un- 
dertaking between the parties, in the nature of a contract; 
but now it is a ſolemn acknowledgment, like the conu- 
fance of a fine; and thereby the party is owned to be le- 
gally fettled there : and as all other pariſhes on'this certi- 
ticate are bound to receive him, ſo the pariſh” that certifies 
is concluded as to all other pariſhes. 2 Salk. 535. Foley, 
177. | 

7 5 C. New NMiudſar and White Waltham. The pau- 
per being ſettled in /Fhite Waltham, where he had lived 


for two years with, a woman who was reputed his wife, 


went with a certificate from J/hite Waltham owning them 


as huſband and wife into the pariſh of New Windſor, 
where they had ſix children. The man dies, and the wo- 
man {wearing they had never been married, the juſtices ad- 
judge the children to be baſtards, and ſettled in New i ind. 
er where they were born. But by the court, The certifi- 
cate is concluſive to the pariſh of //hite Yaltham, and they 
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(a) Aſdhurſt J. was abſent. 


A certificate is 
concluſive 
againſt the pa- 
riſh certiſying. 


Poor. (Certificate) 


ate not to be admitted to diſpute the validity of the mar- 
riage, and therefore the ſix children, being actually charge- 
able to New i indſor, muſt be ſent to I hite M ulthum. 
Str. 186. %8 

T. 19 G. 2. Headcorn and Maidſione. The pariſh of 
Maidſtone gave a certificate to Headcorn, acknowledging 
Richard Burden and Mary his wife, and their four chil- 
dren, to be legally ſettled at Maid/tone. Afterwards it 
appeared, that Mary was not his lawful wife, but that he 
had a former wife then living. Upon which, Maidf/lone 
acknowledged the ſettlement of the real and true wife, but 
not of the ſaid Mary and her children; and pleaded, that it 
would be hard that they ſhould be forced to take two 
wives, and different children. But by the court, The pa- 
riſh that certifies muſt take care for whom they certify; 
and the certificate is concluſive. The pariſh of Maid/tone 
have by this certificate expreſsly acknowledged the ſaid 
Mary to be their legal inhabitant ; and the pariſh of Head- 
corn were thereupon bound to receive her. Therefore 
when ſhe becomes chargeable, the pariſh of Maidſione are 
obliged to provide for her and her children by Burden, 
Maidflone ſay they were deceived: But it was their own 
tault or folly if they were ſo; and they deceived Headcorn; 
therefore they ought to ſuffer, and not Headcarn. 2 Sf. 
C. 200. Str. 1233. Burr. Settl. Caf. 253. 

H. 13 G. 3. Teſſoct and lame. Caſe ſpecially ſlated, 
That Edward Parkinſon, otherwiſe Ferman, was born at 
Toflock of the body of Elizabeth Parkinſon ſpinſter, an in- 
habitant of the pariſh of Teſoct; and that Edward Ferman, 
legally ſettled in the pariſh of ame, but then reſiding in 
Toſtock, was the putative father of the faid child: That 
ſoon after the birth of the ſaid child, Elizabeth Partinſen 
was married at Toftock to the ſaid Edward Ferman : hat 
{ome ſhort time after the ſaid marriage, the pariſh officers 
of Toſtock warned the ſaid Edward Ferman to get a certifi- 
cate from lame; whereupon Edward Ferman applied to 
the pariſh officers of J/ame for ſuch a certificate for him- 
ſelf, his wife, and his ſon, without informing them that 
the ſaid Edward the ſon was born a baſtard, and that they 
knew nothing of it that he was ſo: That [ſame granted a 
certificate, acknowledging Edward Ferman, Elizabeth bis 
wife, and Edward their * to be their pariſhioners. It 
was contended, that the certificate was improperly obtained, 
by the ſuppreſſion of a fact which ought to have been diſ- 
cloſed at the time when the certificate was aſked for ; and 


that there never was a Caſe, where the certificate was held 
to 


Poor; (Certificate:) 


to be concluſive when obtained by fraud on the ſuppre ſſion 
of facts, but only where they have granted them by miſ- 
take; for againſt miſtake they might have been guarded. 
But it not appearing that the pariſh officers recommended 
to him to get a certificate for the ſon, nor that he to whom 
the certificate was granted deſired the ſon to be included 1a 
it, the certificate was held, on the -authority of the caſe of 
Headcorn and Maidſtone, to be concluſive. Bott. 392. 
Bur. Set. Caf. 737. 

M. 20 C. 3. Fringford and Buckingham. Mary Swift 
widow, was removed from Fringford to Buckingham ; the 
ſeſſions confirmed the order and ſtated ſpecially : That the 
pauper and her father jointly purchaſed a houſe for 141. or 
161. in the pariſh of Buckingham : That it was ſurrendered 
to the father during his life, with the remainder to the pau- 
per in fee; that the father was admitted: That in the fa- 
ther's lifetime the pauper married Robert Swift, who was 
ſettled at Fring ford : That alter the father's death the pau- 
per alone was admitted, and ſhe and her huſband reſided 
upon the premiſſes until his death: That on 14th June 
1776, Fringford granted a certificate to the pauper, which 
was delivered to her and kept in her poſſeſſion, and not de- 
livered to Buckingham till atter the removal: That the pau- 
per, after the granting the certificate, and before the removal, 
reſided upon the premiſſes upwards of 40 days. Upon 
hearing the appeal, the certificate was offered as concluſive 
evidence againſt Fringferd, fo as to prevent their ſetting up 
any ſettlement obtained in Buckingham, previous to the 
granting thereof, But the court were of opinion, that the 
certificate under theſe circumſtances did not prevent the 
pauper gaining a ſettlement at Buckingham by ſuch eſtate 
and reſidence, and confirmed the order. It was moved 
to qualh theſe orders, on the ground that the detention of 
the certificate by the pauper till after her removal, granted 
by the pariſh removing, and of which they could not be 
ignorant, would not entitle them to avoid the effect of it 
when produced at the trial againſt them, but that they were 
thereby concluded. No cauſe being ſhewn to the con- 
trary, both orders were quaſhed. Cal. Caf. 64. 

E. 31 G. 3. K. v. Lubbenham. Tyo juſtices removed 
Elizabeth Hutchins, wife of Thomas Hutchins, (who was 
then abſent,) and Hepziba her daughter, from Lubbenham 
to Oxendon. On appeal, the ſeſſions quaſhed the order, and 
ſtated the following caſe : The pauper Elizabeth was mar- 
ried about 17 years ago to J. Hutchins, who was ſettled at 


renden. Two years afterwards he was convicted of a 
robbery, 


383 
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robbery, and condemned, but reprieved on his inliſling 
as a ſoldier: He went abroad, and 5 years after his wite 
Elizabeth (hearing that he was dead) was married to The. 
mas Ponton at Lubbenham. About a twelvemonth after 
Hutchins returned. Whilſt the ſaid Ponton and Elizabeth 
were reſiding together at Threddingworth as man and wile, 
they went together to Lubbenham tor a certificate to Ted. 
dingworth, who granted one accordingly ; acknowledging 
the ſaid J. Ponton and his wife (without mentioning hee 
chriſtian name) to be legally ſettled in Lubbenham, and they 
returned with it to Thred#ingworth. Ponton was never 
married to any other per on but the ſaid El:zabeth. Har- 
ziba was born during their cohabitation at Lubbenham, and 
there baptized as the daughter of the ſaid J. Ponton and 
Elizabeth his wife. It was contended in ſupport of the or- 
der of ſeſſions, That the pariſh granting the certificate 
were concluded, not only as to the pariſh to which it was 
immediately granted, but alſo as to every other; and the 
caſes of Honiton v. St. Mary Axe (a), K. v. Headcorn (I), 
and K. v. New Windſor (c), were cited. On the other ſide 
it was inſiſted [inter alia) that the certificate is only con- 
cluſive againſt the pariſh certifying as to the pariſh to 
which it 1s granted, as between hol: two pariſhes only it 
operates as an eſtoppel, and that eſtoppels are not to be 
favour:d ; and the caſes of K. v. Higher Walton (d), and 
All Saints v. St. Giles (e) were cited. L. Kenyon Ch. J. 
In the firſt place, without conſidering the effect of the cer- 
tificate, there is no doubt but that the ſecond marriage was 
void, and conſequently that the ſettlement of the pauper 
Elizabeth continued where her firſt huſband was ſettled. 
But it is ſtated that ſhe aiterwards contratted a marriage de 
facto with a perſon whole ſettlement was at Lubbenhan ; 
and that ſhe-and her ſecond huſband applied to Lulbenbam tor 
a, certificate to Threddingwerth, which was accordingly 
granted. And therefore rhe queſtion is, whether that cer- 
tificate be concluſive againſt Lubbenham as to all the world, 
or only as between the two contracting pariſhes ? Now 
eſloppels in general are not to be favoured; they are to be 
extended only as fat as the poſitive rules have gone; be- 
cauſe the tendeney of them is to prevent the inveſtigation 
of the truth of the caſe. It is reaſonable that a certifi- 
cate, which is a kind of eſtoppel, ſhould protect the pariſh 
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(a) Aue, this fame title. (3) Ditto. (c) Ditto. 
(4) Pal, cit. Settlement by marriage- (2) 5 Salk. 530. 
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which afts immediately on the faith-of it; by the act of the 
officers of Lubbenham the pariſh of Threddingworth were in- 
duced to recelve the parties into their pariſh+; but there is 
no neceſſity for extending the eſtoppel any further. In all 
the caſes, except that of Honiton and St. Mury Axe, the 
queſtion aroſe between the pariſh granting the certificate 
and the pariſh to which it was given: That is the only cafe 
which extends the doctrine farther ; and there it is ſaid that 
a certificate is concluſive on the pariſh granting it as to all 
the world. But the reaſon given by L. Ch, J. Parker, 
that as all other patiſhes are bound to receive the pauper, 
c ſo the pariſh. that certifies is concluded as to all other 
« pariſhes,” is not true; for other pariſhes are not bound 
to receive the pauper ; there muſt be a particular pariſh in 
contemplation at the time of granting the certificate, There- 
fore as the reaſon on which that caſe was decided fails, 
we are delivered from the authority of it. Then what rea- . 
ſon is there why the truth of the cafe ſhould not be en- 
quired into? No injury is thereby done to the third pa- 
riſn; no impoſition is practiſed upon them; neither is 
there any hardſhip in it. It would indeed be a hardſhip on 
Threddingwarth pariſh, who acted on the faith of the certi- 
ficate, and who were bound to receive the parties mentioned 
in it, if the certificate were not concluſive in their favour 
againſt Labbenham : but that reaſon does not extend to this 
pariſh, Therefore on that ground, and 'on the principle 
that eſtoppels are not to be favoured, the pariſh of Lubben- - 
ham ouglit not to be precluded from enquiring into the 
truth of the caſe: and according to the truth of the caſe it 
appears, that the pauper Z//zabeth was ſettled at the place 
of her firſt huſband's ſettlement. I am therefore of op 
nion, that the order of ſeſſtons, as far as it reſpects 1 
wife, ſhould be quaſhed; but affirmed as to the child, be- 
cauſe the fair concluſion from all the facts ſtated is, that ſhe 
was a baſtard. Aſhburſt, Buller, and Gre, J. delivered 
their opinions to the ſame eſſect. —— Order of ſeſſions 
quaſhed as to the mother, and affirmed as to the child. 
Durnf. and Eaft, 4 V. 251, | 

In the'cafe of Harriſon and Lewis. A certificate pro- A certificate is 
miſing to receive the perſoris whenever they become charge- — — 
able, is not concluſive againſt a ſettlement obtained after- quent ſetile- 
wards ; for though it be according to the agreement be- 
tween the pariſhes, yet a private agreement in this reſpect 
mall not alter the law. 3 Galt. 253. 
M. 14 C. 2. Perbam and Dymchurch. The pauper was A certificate is 


_ apprentice to a certificate man in Tenderuen, and e 
after living with him there two was by bim a ſettlement in a 
Fwy by thicd pariih, 
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Poor. (Certificate) 
ever te a pariſhioner of Lida, with whom he inhabited and 
ſetved for the remainder of the ſeven years. And the 
court were all of opinion, that ſuch aſſignment being good 
as to the purpoſe of a ſettlement, the apprentice gained a 
Aettlement in Lidu the uncertificated, pariſh... $/y. 1147, 
In the aforeſaid caſe of Sherborne and Thornford, E. 15 
G. 2. it was obſerved by Mr. J. Deniſon (to which all the 
court agreed) that a certificate provides for the ſecurity of 
that pariſh only into which the certificate perſons came to 
reſide by virtue of ſuch certificate; but doth not exclute a 
certificate perſon from gaining a ſettlement in another pa- 
riſh, in the fame manner as any other perſon may do. 
.Burrow's Settl. Caf. 186. 
H. 21 G. 2. Silton and V incantan. The father and 
mother of John Milbourn the pauper came from Stan with 
Aa certificate to I incanton. The ſaid pauper was aſter- 
wards born in / incanton, and at twelve years of age was 
bound out by the pariſh of Gillon apprentice to a taylor at 
Horfingten for eight years, and ſerved him there. The 
queſtion was, whether the ſon of a certificate perſon, born 
in the pariſh, ta which bis father came by certificate, and 
bound apprentice and ſerving an apprenticeſhip to a maſter 
in a third pariſh, gains a ſettlement in the third pariſh by ſuch 
apprenticeſhip ? By the court, The pauper in this caſe was 
a perſon at large, as to every other pariſh except I incan- 
Jon, to whom the certificate was delivered; and therefore he 
gained a ſettlement at Horfington. Burr. Settl. C:/es, 269. 
T. 28 G. 2. Horſley and Helling ſclough. Harſley gave a 
*certificate to Abraham Cape and his family, who went with 
it to Helling ſclough, where his fon the pauper was born. 


19 . The pauper at twelve years of age went to Peck, and was 


hired and ſerved for a year there ; and then returned to 
| Falling ſclough. The queſtion upon this caſe was, whether 
| the ſon of a certificate perſon, born in the pariſh to which 
2 his parent came by certificate, could gain a ſettlement in 2 

| third pariſh by a hiring and ſervice for a year? And the 

coutt were; clear that this gained a ſettlement in the third 


. pariſh ; and that the above caſe of Sillon and I incanln 
* a was in point, only with this immaterial difference, that 
there the ſon's ſettlement was gained by apprenticeſhip, 

122 and here by a hiring and ſervice, Burr. Setl. Caf. 385. 
h cerüifcate ex- F. 28G. 2. High and low Bj and Dacre cum Au- 


| tends no further | * 
| than to the eri. Fonathan Foy, a taylor, being ſettled in Mendui“ 
[7 
1 
1 


88 firſt cum Darley, came from thence with a certificate to the 
£3864 townſhip of High and low Biſbopfide, where he reſided 
for ſome years. Afterwards he purchaſed a freehold 

houſe for the ſum of 10 J., in the townſhip of Duc 
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cum Buerley: Whereupon he left Biſbagſide, and went to 
inhabit in Dacre cum 3 to which place he carried his 
certificate, and delivered it to the proper officer there. 
During his re ſidence at Dacre cum Buerley, John Thackrey 
the pauper was bound to him as an apprentice by inden- 
ture for 7 years; and ſerved his apprenticeſhip accordingly 
with his ſaid maſter, who all the time inhabited in his ſaid 
houſe in the townſhip of Dacre cum Buerley, The queſ- 
tion was, whether he gained a ſettlement in Dacre by ſuch 
apprenticeſhip? It was argued on the one fide that he 
could not; for his maſter himſelf in that caſe reſided under 
the certificate ich he brought with him when he came 
from Biſhopfide, and conſequently the apprentice could not 
gain a ſettlement with bim at Dacre. Unto which it was 
anſwered, that the maſter did not reſide as -a certificate . 
erſon at Dacre, becauſe living upon his own eſtate there, 
he needed not to have delivered any certificate, and- the 
certificate which he did deliver could have no effe at 
Dacre; as it had before been delivered to Biſbapſide, which 
they ought to have kept for their own protection; and if 
a certificate had been neceſſary, he ought to have pro- 
duced another certificate. And of this opinion was the 
court, and held that the apprentice gained a ſettlement at 
Dacre. Burr. Settl. Caf. 38r. 

E. 29 G. 2. St. Peter's in Nottingham and Wilford. 
The -pariſh of Be/on gave a certificate with one Trentham, 
to St. Peter's. The certificate man took the pauper John 
 #Yright to be his apprentice, and the pauper ſerved him 
ſome conſiderable time in St. Peter's. Afterwards, Trent- 
ham the maſter removed to St. Mary's, where the ap- 
prentice ſerved him about a year. The two juſtices and 
the ſeſſions were of opinion, that the certificate extended 
to S. Mary's, though only directed to Sf. Peter's ; and 
conſequently, that the apprentice . gained no ſettlement 
in S/. Mary's. It was moved to quaſh the orders of the 
- Juſtices, becauſe their opinion was contrary. to the de- 
termination in the caſe of High and law Biſbepſide, viz. 
that a certificate extends to no other pariſh but that 
only to which it is given: And an apprentice gains his 
ſettlement by the af 40 days ſervice; which, in the 
preſent caſe, was at St. Mary's, to which pariſh the maſter 

Was not certificated. And the counſel on the other ſide 
gave it up, as being exactly the ſame point with the cited 
cale of High and low. Bifhopfide. Burr. Settl. Caf. 391. 
T. 30& 31G. 2. Great Torrington and Bidefard. By a 8989 * 
certificate from Lancraſs, Mary Bray came to Bideford, gaining a fertie- 
and inhabited there ſome years. Then ſhe was bound ap- ment in another 
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prentice by the officers of the pariſh of Lancyaſs, and lived 
under the indenture at Great Torrington, for ſeveral years. 
Aſter the expiration of the apprenticeſhip, ſhe hired for a 
year, and ſerved that year in Hideford. The queſtion was, 
whether by this hiring and ſervice ſhe gained a ſettlement 
at Biacfard, to which place ſhe had come by certificate ? 
And it was adjudged (the point being clearly given up, as 
in the former cale), that having ſerved an apprenticeſhip in 
a third pariſh, ſhe was become quite clear of the certificate, 
and therefore was as much at Jibetty to gain a new ſettle. 
ment in Bideford, as any uncertificated, perſon could be. 
Burr. Settl. Caf. 428. 
And the like was adjudged in the ſame term, in the caſe 
of Keynſbam and Hanham. Burr. Sett]. Caf. 429. 
A certificates Although the ſtatute of the 9 & 1o . ſays, that no 
iſcharged by an . , . 
eſtate ol a mans perſon who ſhall come into any pariſh by certificate, ſhall 
vie be adjudged by any act to have gained a ſettlement there, 
unleſs he ſhall really and 59na fide take a leaſe of a tene- 
ment of 101. a year, or execute ſome annual office in the 
pariſh; yet it hath always been holden, that a man may 
not be removed from his own, whether it come to him by 
_ deſcent, deviſe, or purchaſe ; and continuing thereon forty 
days, he hall thereby gain a ſettlement, provided that in 
caſe of purchaſe the conſideration bona fide paid amount to 
the ſum of 30 J.; as will appear fully from ſeveral caſes 
8 hereafter owing: | | 
diſcharged by a © H. 28 G, 2. Sudbury and Ulttoxeter. Thomas Bladen, 
removal, being ſettled at Sudbury, came by certificate with his wife 
and children to Uttaxeter. Thomas died there, and his wife 
and children remaining at Uttzxeter under the certificate, 
became chargeable, and were removed and ſent back to 
- | Sudbury. In about a year after, John Bladin, one of the 
ſaid children, was bound apprentice in the ' pariſh of U- 
toxeter, and ſerved out his time there. The queſtion was, 
whether by ſuch apprenticeſhip he gained a ſettlement at 
_ Uttextter ? By Ryder Ch. J. and the court: The removal 
_ m this eaſe to Sudbury did reſtore the pauper to a new right 
| of gaining a ſettlement; for the certificate is as it were 
functus is and is diſcharged by the order of removal. 
It can” have its effect but once; and after the removal 


nn back it is totally at an end; and the ce:tificate perſon 
1 ll | is reſtored as fully to the capacity of eing. a ſettlement, 
1 as if there had been no certificate at all. The Jaw is ſo 


far from looking upon a certificate as continuing after at 
order of removal; that the pauper cannot return to the 
place from which he was removed, withput incurring a 2 
3 nally. 
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nalty. And it was adjudged that the pauper gained a ſet- 
tlement at Uttoxeter. Burr. Seitl. Caſes, 373. 

T. 29 & 30 G.2. Taunton St. Mary. Magdalen and 
Taunton St. Fames's. Robert Bagg, the grandfather of the 
pauper, came with a certificate from Taunton Sl. Fames's 
to Taunton St. Mary -Magdalen's. Afterwards he went 
back into the pariſh of Taunton St. Fames's, and there had 
Robert his ſon, the father of the prelent pauper. And af- 
terwards Robert, the pauper's father, married in Taunton 
St. James's, and went and lived, with. his wife and family, 
in a houſe in the ſaid pariſh of Taunton &. Fames's apart 
from his father; and had iſſue Robert the pauper, born in 
Taunton St. Fames's. Nobert the grandfather died in 
Taunton St. James's. Then Robert tie father died. And 
Robert the pauper was bound an apprentice by the pariſh 
of Taunton St, Fames's, into the pariſh of Taunton St. Mary 
Magdalen : and there ſerved his apprenticeſhip. It was 
urged, that by virtue of the certificate given with his grand - 
father to the ſaid pariſh of Taunton St. Mary Magdalen, 
the ſaid apprentice gained, no ſettlement in Taunton St, 
Mary Magdalen, but continued ſettled in the pariſh of 
Taunton St. James s, which had given the certificate. But 
the court (without going into the queſtion whether the 
certificate act extend: to grandchildren, or whether the ſon 
of this certificate man was emancipated from his father's 
family or not, as theſe points were not neceſſary to be diſ- 
cuſſed in this caſe) delivered their opinion, that the certi- 
ficate itſelf was of no force at the time of the grandſon's 
being put apprentice in Taunton St. Mary Magddlen's, but 
was then totally at an end. For in ſo long a courſe of 
time, which was 54 years aſter granting the certificate, and 
after ſuch a deſertion, it was reaſonable to conclude that 
there was an end of it. It was abſolutely waved and de- 


ſerted. And the father and grandfather of this pauper 


could not have gone to St. Mary Magdalen's again without 
a new certificate, It is a good deal like the Th caſe of 
Uttoxeter, where the certificate was conſidered as fundus of- 
fcto, and as if it had never at all exiſted ; being in that 
caſe totally at an end, as being ſatisfied, and having had its 
full and whole effect, by the removal of the paupers (un- 
der an order of juſtices indeed) to the pariſh who had given 
that certificate, And in the preſent caſe, the certificate be- 
ing at an end, the apprenticeſhip of Robert Bags the pan- 
per will have juſt the ſameeffe&, as if no ſuch certificate had 
ever been 2 at all, or were any ingredient in the caſe; 
that is ſo ſay, the apprentice is ſettled in Taunton St. Mary 
Magdalen's, Burr. Settl. Cal, 403 | 
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H. 5 G. 3. Spotland and Caſtleton. The pauper Jabs 


Hamer was bound apprentice to a certificate man at Ca/le- 
ton, and ſerved his maſter at Cſileton for ſome years. Then 
he removed with his maſter to Spetland, where he ſerved 
him 40 days and upwards ; and then was married to a 
young woman whoſe parents lived in Caſtleton; and till the 
expiration of the apprenticeſhip, which was upwards of half 
a year, the apprentice worked in the day time with his 
maſter in Spatland, but went and lodged with his wife at 
her parent's houſe at Cuſ/let-n. It ſeemed to be agreed by 
the court (independently of a certificate) that wherever the 
ſervant or apprentice lodges, there 1s his ſettlement. And 
in this caſe it was urged, that the certificate was out of the 
queſtion. For by the apprentice reſiding with his maſter 
40 days in Spotland, he had gained a ſettlement there, as 
they did not reſide in Sand under the certificate. Con- 
ſequently, he came back from Spotland to Caſtleton free from 
the certificate, juſt as if there had been no certificate 
at all. And by lodging there above 40 days, he gained a 
ſettlement there, ſubſequent to that he had gained in Spzt- 
land. On the other hand, it was argued, that the certifi. 
cate was {till ſubſiſting, and the maſter's removal ro Spet- 
land was voluntary, and no: under any order of removal, 
The maſter is not ſtated to have gained any ſettlement in 
Spotland. So that he continued a certificate man to Cu- 


fileton; and the apprentice was part of his family. By 


the court: The maſter, who was a certificate man at 
Caſtleton, 3 no new ſettlement in Spotland; and the 
pauper ſtill remained an „ Ne to this certificate man. 
The maſter may ſtill go back to Caſtleton, the pariſh to 
which he was certificated. Indeed, it hath been determined, 
that if a ccrtificate perſon goes to another pariſh, and be- 
comes chargeable to it, and is by an order of juſtices. re- 
moved from thence to the pariſh which gave the certih- 
cate, then the certificate is at an end, it is ſatisfied, it is 
functus officio, and it can have its effef but once. But here 
the removal is voluntary, not by force, The certificate 
ſubſiſts. And the apprentice remains part of his maſter's 
family. He was ſo at Spotland; and all along continued 
to be ſo. The certificate act ſays, that the apprentice 
thall not gain a ſettlement in the pariſh to which his 
maſter came hy certificate. But as this apprentice hath 
gained an intermediate ſettlement, he ought to be ſent to 
that ſettlement which he hath intermediately gained. And 
the court were unanimous, that his ſettlement was at Spal- 
land. Burr. Settl. Caf. 527. 


T. 20 C. 3. Frampton and Tretherne, Two juſtices ge- 
x - Baſe. mov 


Poor, (Certificate.) 


moved the wife and child of Samuel Minetti from Frampton 
to  Tretherne, On appeal, the ſeſſions quaſh that order, 
and fate the following caſe : In the year 1751, the pariſh 
of Tretherne granted a certificate to the pariſh of Frampton, 
acknowledging Jo Minett and Anne his wile to be ſettled 
in Tretherne. Under which certificate they lived in Framp- 
ton two or three years, when they voluntarily returned to 
Tretherne, and had afterwards a ſon named Samuel born 
there. Fob the father continued to live in Tretherne for 17 
or 18 years; when, having a relation in Frampton dead, 
he went by himſelf (his wiſe being dead) to poſſeſs him- 
{elf of the effects, and remained there about fix months, 
when being taken ill, he was by the pariſh of Tretherne 
recommended to Ghuceſter infirmary, and there died. But 
before he went to Frampton to take poſſeſhon of his rela- 
tion's effeAs, Samuel the ſon was hired for a year, and ſerv- 
ed the ſame in Frampton, and ſo continued for ſeveral years 
until after his father died. Samuel afterwards married and 
had a child, and his wife and child were the paupers that 
were removed from Frampton to Tretherne. In ſupport 
of the order of removal, the counſel obſerved, that in the 
cale of Tawn'on the circumſtances were very particular. The 
extraordinary length of time during which the certificate. 
had flept was conſidered as a waiver of it, but they ſeemed 
to doubt of the law of that caſe; It has been ſettled, they 
ſaid, in latter caſes (as in that of Spatland), that a volun- 
tary removal of a certificated perſon from the pariſh to 
which he has been certified, will not vacate a certificate; 
a d this, without any regard to any interval or length of 
time, If a pauper can, by length of time, deſert or annul - 
a certificate, how is the line of limitation to be drawn ? If 
a month's abſence from the pariſh will not do, will a year 
or ten yeats, or eighteen years? By analogy to the ſtatute 
of limitations, tweiity years at leaſt ought to be required, 
Here, the certifving pariſh did not look upon the certificate 
as at an end; for they recommended the father to the Glou- 
ce/ter mfrmary, conſidering him ſtill as their own poor. — 
L. Mansfield : The exact circumſtances of this caſe have 
not occured before, though the principle of deſertion by 
long diſuſe is to be found in that of Taunton. Bur, here, 
no faith was given by the pariſh of Frampton to the certi- 


ficate as to Samuel, whom they never heard of till he came 


there as an emancipated perſon. This caſe to me ſeems 
much ſtroager than that of Taunton. Millet and Afbhurſt, 
juſtices, of the ſame opinion. There are no reaſons ſtated 
tor the judgment in the caſe of Spotland, and it doth not ap- 
pear either that the court meant to contradict, or that the 
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deciſion did contradict, the caſe of Taunton. And the order 
of the two juſlices was quaſhed, and the order of ſeſſions 


affirmed. Douglas, 402. V. Cal. Caf. 77. S. C. by. the 


name of Rex. v. Inhabitants of Frampton upon Severne, in 
which the other pariſh is called Fretherne. 

H. 22 G. 3. Bedworth and Keel, Fane Peak was re- 
moved from Bedworth to Keel; the ſeſſions confirmed the 
order, and lated ſpecially : That the pauper was born at 
Bedworth, where her father and mother reſided under a 
certificate until their death; that ſhe remained there after 
their death until ſhe was about 7 years of age with her bro. 
ther who was named in the certificate, and then voluntarily 
went to Keel, where ſhe was hired for a year, and ſerved 
the ſame, and àlſo two or three others in Keel, when ſhe 
voluntarily returned to her brother at Bedworth. The 

ueſtion was, whether the pauper, "after ſhe returned to 
Bedworth, was to be conſidered as ſtill under the certificate, 
or that, under theſe circumſtances, it was to be conſidered 
as having been abandoned? L. Mansfield at firſt inclined 
to think that ſhe returned independently and as fur juris, 
rather than to her old home and pariſh, and under the cer- 
tificate. But /Ylles J. thought that the enquiry here muſt 
be, whether the certificate was functus officio ® The fact is, 
that the pauper returns voluntarily to the houſe in which 
ſhe had before reſided under the certificate, which belonged 
to her brother, who was at that time reſident there under 
the certificate: It certainly was not diſcharged as to him, 
and there do not appear to me to be circumſtances in the 
caſe ſufficient to warrant us in ſaying, that it was ſo with 
reſpect to the pauper. L. Mansfield. 1 am ſatisfied. 
The voluntary return to the houſe of her brother, who was 
then reſident under the certificate, had eſcaped me. Both 
orders affirmed. Cal. Caf. 144. 

T. 26 C. 3. Newington and Merſham. John Small and 
his wife and five children were removed from Newington to 
Merſham ; the ſeſſions quaſhed the order, and ſtated the 
following caſe : That the pauper's father reſided at New- 
angton. under a certificate from Merſbam when the pauper 
was born: That the father removed with his whole family 
to Hz, and ſlayed there two years; and from thence allo 
removed with his whole family to S road, where he conti- 
nued about four years, when he died: That about two years 
after the death of the father, his widow went to Newing/on 
to keep, her uncle's houſe, with, whom ſhe continued until 
his death, and afterwards lived at Newington till ſhe herſelf 
died; ſhe had been relieved by Newington, having gained 
2 ſettlement there aſic; 1:23 byſband's death; That the 
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pauper, within a year after his father's death, went to New- 
ington and hired himſelf for a year (being then unmarried), 
and ſerved the ſame in Newington, and continued with the 
ſame maſter another year; and then was two years with 
the miniſter of the pariſh of Newington, and never gained 
a ſettlement elſewhere. L. Mansfield : It is admitted 
that there may exiſt a caſe in which a certificate ſhall be 
conſidered as funtus officio. Then the court ought to draw 
a line; in doing which it will be material to conſider what 
is the nature of a certificate. It ſeems to me, that a certi- 

cate given by the pariſh from which the pauper to 
— pariſh, is an — to that other art From the 
conſequences of permitting him to reſide there; therefore it has 
done its office the moment that reſidence 1s permanently at 
an end. A temporary abſence for a particular purpoſe will 


not diſcharge it; but when the pauper had left the certified 


pariſh for years, and neither party has had any reliance 
upon the certificate, then it has done its duty and has no 
longer any operation. In the preſent caſe, the pauper 
had left the certified pariſh for fix years, without any 
intention of returning, by which it is manifeſt that the 
certificate was diſcharged. ——The other judges gave their 
opinions to the ſame effect; and Buller J. ſaid, that when- 
ever a pauper returns to the certified pariſh again, th 
ſhould require from him a new certificate. Order of ſel- 
ſions affirmed, Durnf. and Eaft, 1 V. 354. 

And in the caſe of XK. v. S“. Michael's in Coventry, 
H. 34 G. 3. it was looked upon to be fully ſettled on the 
authority of the above caſe of K. v. Newington, that a cer- 
tificate is abandoned by the certificated man leaving the cer- 
tificated pariſh with all his family, and taking up. his reſi- 
dence in another pariſh, though he again return to the 
certificated pariſh after an interval of two years. Durnf. 
and Eaft, 5 V. 526. 

In the cafe of Martleſham and Framlingham, T. 13 C. 3. 
it came to be debated, whether any more of a certified fa- 
mily could be removed back, than the individual that aſked 
relief; but the cauſe went off upon another circumſtance. 
But Mr. J. Aon in giving his opinion ſaid, that if 
ſeveral perſons reſide in à pariſh under the ſame certi- 
ficate, the aſking relief by a ſingle one of them would 
not render the reſt removable. The certificate act ſays, 
that the pariſh who gives the certificate ſhall receive and 
provide for, the perſon mentioned in it, together with his 
family, whenever he or they ſhall happen to become 
chargeable or aſk relief: and then, and not before, it ſhall 
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be lawful ſor any ſuch perſon, and his or ber children, to be 
removed to the pariſh from whence ſuch certificate was 
brought. And it muſt be adjudged by the juſtices, that 
ſuch perſon is actually become chargeable, before they can 
legally make an order of removal. Now how can the 
juſtices be authorized to make ſuch an adjudication upon 
a perſon who in fact is not become-chargeable, nor ever 
has aſked relief? Burr. Set. Caf. 748. 

H. 29 C. 3. KX. v. St. Mary Weſtport. Thomas Pretty 
and his wite, and Elizabeth and James their children, 
were removed from Bradford to St, Mary's Il e port, in 
Malmeſbury, both in 22 On appeal the order was 
confirmed, ſubject to the opinion of the court on the fol- 
lowing cale. Edward Pretty, the grandfather of the pauper 
Thomas Pretty, together with his wife and family, went to 
reſide in Bradford under a certificate from St. Mary Ie. 
port acknowledging them to be legal inhabitants, and 
promiſing to receive the ſaid Edward Preity with his wife 
and family when they ſhould be thereto requeſted, unleſs they 
obtained a ſettlement elſewhere. The paupers reſided to- 
gether under the certificate in Bradford until removed by 
the preſent order. Thomas, the ſon of the pauper Thimas, 
ſome years ago married and took a houſe in the ſame pa- 
riſh, and reſided apart from his father's family: He is ſince 
dead, and has left an infant fon Fohn, who now lives with 
his mother in Bradford, and is under 7 years of age. The 
paupers named in the order of removal never aſked or fe- 
ceived any relief from Bradford, or became perlonally 
chargeable, unleſs the pauper Elizabeth under the circum- 
{tances herein-after ſtated can be ſo conſidered ; but Thomas 
the ſon, after the ſeparation above mentioned, aſked and 
received relief from Bradford during ſickneſs; and ſince his 
death his infant ſon has not been maintained by his grand- 
father the pauper, but relief has been applied for by his 
mother for him, and occaſionally granted by Bradford for 
his ſypport, which was known to Themas the grandfather. 
The pauper El:zabeth at the time of her removal was preg- 
nant with a baſtard child, of which ſhe bas ſince been de- 
livered in St. Mary FYeſtport. By L. Kenyon Ch. J. 
Although this certificate is not in the uſual form, yet as far 
as it relates to the queſl ion now before us, it muſt be conſi- 
dered as a common certificate. And the ſingle queſtion 15, 
whether theſe perſons, who have been removed, can in the 
fair ſenſe of the words be ſaid to have been actually charge- 


able to Bradford. Now it is negatived by the caſe 


that any of theſe parties received relief in perſon, But it 
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is contended that they were virtually relieved, becauſe the 

fon and the grandſon both received relief, But it muſt be 

obſerved that at that time they were riot members of the 

family of rhe pater-familias now removed ; they lived apart 

from him, and formed another family of themſelves, 
Then it has been ſaid, that a burthen has been thrown 
upon the pariſh by the relief of the ſon and grandſon, and 

heralbit that the grandfather was virtually chargeable, - 
becauſe the 43 Eliz. requires fathers and grandfathers to 
ſupport their children and 3 But that pto- 
poſition haſtens to a concluſion too ſoon ; for by that ſta- 
tute they are not in all events to maintain their grand. 
children, &c. but only when they are of ſuthcient ability: 
now the juſtices are the proper judges of that ability ; 
and the grandfathers, &c. are only to be called upon by an 
order of juſtices, There is another ſection in the certificate 

act which throws ſome Eght upon this ſubjeQ ; that direfts 

that every perſon who receives relief, and the wife and 

children of ſuch perſon cohabiting in the ſame houſe, ſhall 

wear a badge on the ſhoulder ; this therefore 1s a ſtrong le- 

iſlative interpretation of what is meant by the word “ fa- 

mily” in that act, and it would be a very harſh con- 

ſtruction of that law to ſay that the grandfather, when his 

ſon and grandſon who lived in a different houſe from him 

received relief, could have been badged, or, as mentioned 

in the latter part of the ſame clauſe, ſent to the workhouſe. 

So that, on the fair conſtruction of this act of parliament, 

none of the perſons removed by this order can be ſaid to have 

been chargeable. And even if we could exerciſe any diſ- 

cretion upon the ſubject, we ſhould not be inclined to re- 

ſtrain the operation of the certificate alt. The caſe of 

Walton v. Spark (which has been cited) is very diſtinguiſh- 
able from the preſent: there the condition of the 1 — 
which was to indemnify the pariſh againſt the perſon therein 
named and his children, was broken. Then as to the cir- 
cumſtance of the daughter being with child; it is univer- 
ally ſettled that that is not a Rticient ground for the re- 
moval of a certificate perſon. Perhaps it is rather a hard 
caſe, and we might wiſh the law to be otherwiſe in ſome 
inſtances. But indeed it is to be conſidered that, though 
the woman was pregnant, nan conflat that the child would 
be a baſtard ; and though it was probable, yet it was not 
certain, that any burthen would have fallen on the pariſh, . 
for ſhe might have been married before the was brought ta 
bed.—— Aſabunſt J. No doubt arifes from the particu- 
larity of this certificate ; for the promiſe by the certifying 
perth to receive the paupers when they ſhall be thereto re- 
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queſted, can only be taken to mean, when they ſhould be Ig 
requeſted. Now the perſons mentioned in the certificate 
had a right to reſide in Bradford under it till they became 
chargeable, when only the certifying pariſh could legally 
be requeſted to receive them. Then the queſtion. is, whe. 
ther or not any of the perſons removed, attually became 
chargeable in ſuch a way as to warrant the pariſh of Brad. 
ard in removing them? Now it does not appear that any 

of them fall within that deſcription. For as to the preg- 
nancy of the daughter, it has been repeatedly determined, 
that a certificate perſon. cannot be removed as being lileh 
to become chargeable, but ſuch perſon muſt be adliualh 
chargeable, and in ſuch an inſtance. as this the charge may 
be prevented, by marriage. Then as to the relief which 
was given to the ſon and grandſon, it ſeems to me that that 
was not a ſufficient ground to remove the grandfather and 
his family living under a ſeparate, eſtabliſhment, But it 
has been ſaid. that the grandfather was bound to maintain 
his ſon and grandſon : that is true under circumſtances ; 
but then be muſt be of ſufficient ability, and called upon by 
an order. Now here the relief was not given on the ap- 
plication of the grandfather ; and in order to extend the 
conſequences of this relief to him, the pariſh ſhould have 
firſt called upon him, when if he had refuſed, alleging his 
inability, it might perhaps have been tantamount to a reliet 
of the grandfather. But as it appears here, we cannot ſay 
that it was a neceſſary act of the pariſh, it was a voluntary 
one, and perhaps the grandfather, if he had been applied 
to, might have relieved” the fon and grandſon. Groſe J. 
The firſt queſtion, ariſes. on the ell of the certificate. 
Although that is different from the common form, yet 1 
have no doubt in ſaying that it can have no other operation 
that what it derives from 8 & . 3. c. 30. If it had, 
it would go a great way to * that ſtatute, For that 
act directs that a certificate, given in the terms therein 
preſcribed, ſhall oblige the pariſh” granting it to receive 
the perſons therein mentioned when they ſhall become 
chargeable, and that then they ſhall be removed. But this 1s 
an undertaking to receive the perſons mentioned in it, when. 
they ſhould be thereunto regueſted: which is directly contrary 
to the ſtatute, Therefore 1 think this is void, unlels it 
be confidered as a certificate within the act. The next 
queſtion is, whether, that which. is ſtated in the order of 
removal, be true; namely, that the paupers were actual 
chargeable. Now that is negatived by the caſe, whick 
ſtates, that they were nat in fact chargeable, unleſs we fo 
| a 
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ay that they were ſo in law. Although this queſtion has 
never been expreſsly decided, IJ agree with the opinion de- 
livered by Mr. J. Aten, who was particularly converfant 
with this branch of the law. And 1 it = 
extrajudicial, I cannot help paying a great reſpect to t 

— of ſo able a ige i the whole of a certified fa- 
mily were removable becauſe one of them only became 
actually chargeable, it would be attended with great incon- 
venience. As for inſtance, if there were three or four 
young men in the family who were able by. their induſtry 
to procure a competent maintenance, and their ſiſter be- 
came chargeable ; it would be againſt the ſpirit of the act 
to make that a ground for removing them all. And I 
think the intent of the act will be fully anſwered by de- 
termining, that when any one of the certihcated family 
becomes chargeable, he only ſhall be removed : any other 
determination would defeat the true purpoſes of the aft. 
Then as to the pregnaricy of the daughter, no caſe has 
been cited to he that a perſon under ſuch circumſtances 
can be removed ; and I think ſhe was not removable on 
that account. Both orders quaſhed. Durnf. & Eaft, 3 


J. A. 


ii. Of ſettlement by birth ; viz. & baſtards, and 


others. 


It is ſometimes difficult to prove the place of the 'birth* * 


of a pauper. The two topics commonly made ufe of for 
this purpoſe are in their own nature inconcluſive. The 
firſt queſtion that is commonly aſked a pauper is '« Where 
« were you born?” Unto which it is impoſſible for him 
to give a determinate anſwer; and his teſtimony is more 
or leſs credible according to the means he has had of in- 
formation. The pariſh regifter is 'a 'proof, not of 'the 
birth but of the chriſtening; which are not always in 
the ſame place: beſides that the regiſter is no evidence at 
all of the identity of the petſon. In the cafe of Creech t. 
Michael and Pitminſler, E. 14 G. 3. the mother of the pau- 
per was ſubpœnaed, but did not attend; and no account 
was given of her being under any legal difability of 'attent!- 


ing. For which reaſon the ſeſſions quaſhed the order of 


the two juſtices, as not being ſupported hy the beſt evi - 
dence that the nature of the caſe would admit of. On the 
other hand, a copy of a regiſter, taken from the paxiſi re- 
giſter of Pirminſſer, was produced, Chriſtenings 17350 
* 7ohn fon of John Every and Mary his wife, baptized He- 
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« cember 5. And Fohn Carter, one of the witneſſes, 
ſwore, that the pauper lived many years ago with him the 


ſaid Jahn Carter ; that Fohn Every, who lived in Pitminſer, 


and died long ſince, was conſidered as the pauper's father: 
and that he knew Mary Every, who lives in Pitmin/ter, 
and whom he underſtood to be the pauper's mother, and 
has heard the pauper call her mother. On its being moved 


for a rule to ſhew cauſe why the order of ſeſſions thould 


not be quaſhed, L. Mansfield ſeemed to think, and ſo it was- 
afterwards determined on ſhewing cauſe, that this evidence 


was ſufficient. Bur. Set. Caf. 765. 
1. Settlement by birth of baſtards, 


Note; It is not in this place queſtioned, who ſhall or 


| hall not be deemed a baftard, but the ſettlement only is 


conſidered of ſuch as are firſt ſuppoſed to be baſtards ; 
other matters relating to them, as concerning their filia- 
tion, and maintenance, and the like, are treated of under 
the title Baſtards. ] 

A baſtard cheld is prima facie ſettled where barn : And this 
was the ancient genuine ſettlement ; and a perſon could 
have no other, uatil he had refided for a certain time, as 


is aforeſaid. 


Baftard born af- 
ter the order ot 
vemovalu made 
out, 


But this rule admits of divers exceptions ; which are 2s 
follows ; | 

] If a woman comes into a place by privity and-col- 
luſion of the officers where ſhe belongs, and is there deb- 
vered of a 'baſtard ; ſuch baſtard gains no ſettlement, not- 
withſtanding its birth. Caſes of F. 66. | 

And in the caſe of Mafters and Child, H. 10 M. It was 


. Tuled, that if a woman big with child of a baſtard, and 


ſettled in one-pariſh, is perſuaded to go into another, and 


there be delivered; this fraud will make the pariſh cherge- 


able where the mother was ſettled, though the child was not 
born there: But if a woman, with child of a baſtard, come 
accidentally into one pariſh, and is perſuaded by ſome of 
the pariſhioners to go into another pariſh, which ſhe doth, 
and there is delivered, this ſhall not charge that panſh 
which perſuaded her. 3 Salk. 66. 

(2) Alſo, if a baſtard is born under an order of removal 
and before the mother can be ſent to her place of ſettle- 
ment, being hindred by water or otherwiſe ; ſuch baftard 
ſhall not be ſettled where ſo born, but at the mother's ſet- 
tlement. M. 10 An. lchleford and Great Milton. 1 Se. 


C. 33. Caſes of 8, 66. 
| (3) And 
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) And by 35 G. 3. . 101. The removal ot perſons 
during ſickneſs may be ſuſpended ; and if during ſuch ſuſ- 
penſion any unmarried woman ſhall be delivered of a baſ- 
tard child, the ſettlement of ſuch mother, at the time of 
her delivery, ſhall be deemed the ſettlement of ſuch child. 
Provided, that all acts heretofore made touching baſtard 
children, or concerning the mothers or reputed fathers of 
ſuch children, ſhall remain in full force, as well in caſes 
where by this aft the ſettlement of ſuch child is directed 
to be the ſame as that of the mother, as where the ſettle- 
ment remains as it did before. / 6. 

(4) Alſo, if the officers are carrying a woman by virtue 
of an order of removal, and ſhe be delivered on the 
road in tranfitu ; the baſtard ſhall go with the mother 
where ſhe is going, by virtue of the order, notwithſtand- 
ing the birth. 10 An. Jane Gray's caſe. Caf. of 
S. 66. a 

(5) . In the caſe of Much-Nallham and Peram, 
M. 8 . A woman big with a baſtard child was removed 
by order of two juſtices from Much-Waltham to Peram. 
Before the next ſeſſions, ſhe was delivered at Peram of a 
baſtard child. At the ſeſſions, Peram appealed, and the 
juſtices adjudged the woman to be laſt ſettled at 1Much- 
Haltham, and ordered her to be ſent back thither. After 
which, an order was made, to ſettle the child at Peram; 
which it was moved to quaſh, becauſe, though regularly 
baſtards guſt be maintained where born, yet in this caſe, 
where there ſeems to be a contrivance, it {hall not be ſo. 
The court ſeemed to agree to this, and a rule was made to 
ſhew cauſe, but none was ſhewed. 2 Fall. 474. ” 

And ſurther, In the caſe of bur and Coflon, H. 2 An. 
A woman. big with child was removed by order of the 
Juſtices from M eſtbury to Co/ton , and, pending the order, 
before the next quarter ſeſſions, the was deli ered of a baſ- 
tard child. C2/ton appealed, and thereupon. the order of 
the two juſtices was reverſed ; but the child was ſeat back 
to Co/len as the place of his birth. But by the court; 
The birth at Co/fon did not ſettle the child there, becauſe 
it was under an illegal order procured by Meſtbury, which 
order being reverſed, the matter is no more than this, that 


they unjultly procured the woman to go thither. And 


Helt Ch. J. faid, Though here be no fraud in this caſe, 
yet here is a wrongful removal, and the reverſal makes all 
void ab initio : Fraud, or not fraud, is not material in this 
.cale ; but the ſettlement of the child depends upon the re- 

| f moyal ; 
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moval; for if that was wrong, they ſhall not eaſe them. 
ſelves - <= 1 Salk. 121. 2 Salk, 532. 
alſo, 


Baſtard'born in (6) By the ſtatute of the 19 G. 2. c. 5. Where 
dne. any woman, wandering and begging, thall be delivered of 
a child, in any pariſh or place, to which ſhe doth not 
belong, and thereby becometh chargeable to the fame ; the 
churchwardens or overſeers may detain her, till they can 
ſafely convey her to a juſtice of the peace. And if ſuch 
woman ſhall be detained and conveyed to a juſtice as afore- 
faid, the child of which ſhe is delivered, if a baſtard, ſhaft 
not be ſettled in the place where fo born, nor be ſent thi. 
ther by a vagrant paſs ; but the ſettlement of ſuch woman 
Thall be deemed the ſettlement of ſuch child. /. 25. (a) 
Bftard bornin (7) A child born in the houſe of correction ſhall be 
oh ſent to the place of its mother's ſettlement. 2 Bulſir. 
3 ; 
. in the caſe of Elfing and the county gaol of Herr- 
Fordfhire, H. 2 6. A baſtard was born in the county 
gaol : Reſolved, that the ſettlement was with the mother, 
2 Sf. C. 94. k 
Baſtard born in (8) A baſtard born in a lying-in hoſpital ſhall follow 
— wol- the mother's ſettlement. 13 G. 3. c. 82. [But as it 
may happen that the mother's ſettlement is not known, 
and there may be difficulties upon the pariſh where ſuch 
Holpital is ſituate, in removals and appeals concern- 
ing Tach ſetilement, it is enacted, that no ſuch hoſpital 
ſhall be eſtabliſhed without licence from the juſtices in 
ſeſſions. ] 
Baftard born d (9) Alf baſtard children born in the houſe of induſtry 
citric, of any hundred, or other diſtri, incorporated by aft of 
e weve for the relief and employment of the poor, ſhall 
deemed to belong to the pariſh or place where the mo- 
mor of fuch baſtard child was legally ſettled, 20 C. 3. 
3 | 
p- und born 710) By the aft for the encouragement and relief of 


| wncer the acc friendly ſocieties, every child which ſhall be born a baſ- 


Res daes, tard in any pariſh or place, the mother whereof ſhall at the 
cs. time of the birth of ſuch child be a member of any ſuch 
Tociety, and be reſiding in ſuch pariſh or place under the 
authority of that act; ſuch child ſhall have the ſame ſet- 
tlement which the mother had at the birth of ſuch child; 
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( The method of proceeding by ſuch juſtice, and the form 
of the record, by him proper to be made, fee 4 V. title 
*Uagrants, Head, children born in vagrancy. 
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any law, uſage, or cuſtom to the contrary notwithſtand- 
ing. 33 C. 3. . 54+ 25. (a) | | | 
(11) T. 5 G. New Windfor and White Waltham. The Baftard born. 

pariſh of II hite Waltham gave a certificate to a man and a cae, 
woman ſuppoſed to be his wife, with-which they went 

into the pariſh of New Mindſor, and had there fix chil- 

dren. , Afterwards, the woman ſwearing they were never 

married, the queſtion was, whether (upon that ſuppo- 

ſition) the children, as baſtards, ſhould be ſettled in the 

pariſh where they were born, or in the pariſh which gave 

the certificate with their father and mother? And by the 

court, There is no doubt but the baſtard of a certificate 

perſon is ſettled in the place of his birth, for he is nut ſuch 

an iſſue as will follow the ſettlement of his father or mo- 

ther, neither is ſuch baſtard his or her child within the in- 
" tention of the ſlatute, ſo as to be ſent back with the pa- 

rent. Sir. 186. 

But in this caſe the point turned chiefly upon the cer- 

tificate's being concluſive (for as the pariſh had given a cer- 

tificate with the man and woman, as huſband and wile, 

the court held, that they were not afterwards to be. ad- 

mitted to diſpute the validity of ſuch marriage, but ad- 

judged the children to be ſettled in the pariſh granting the 

certificate): Therefore in the caſe of Hellen and Lidlinch, 

T. 15 G. 2. the matter came under debate again; which 

was thus : A fingle woman went into the pariſh of Lid- 

linch, with a certificate from Helton ; lived there a year, | 
and then had a baſtard child. The ſole queſtion was, 4305 
Whether the child ſhould be ſettled in the pariſh where 1; 
born, or in the pariſh giving the certificate? By the court: . 
The certificate muſt be taken to be good, and all fraud | 
to be laid out of this caſe, it being a year that ſhe dwelt , 
in the pariſh, before ſhe was delivered of the child; and 

wherever this court, in determining a ſettlement, a<judges 

upon the point of fraud, that fraud muſt be expreſsly 

ſtated; for as fraud is odious, it is never to be preſumed. 

The caſes hitherto adjudged. as to this point have either 

depended. on point of fraud, or an illegal removal. So 

where the child is born in a gaol, he ſhall be ſettled in the 

pariſh where his mother is; for. ſhe ſhall be conſtrued to 

be in cuſtody of the law, and in all other reſpetts a pariſh- 

toner. But the preſent caſe ſtands entirely on the 8 & 

A, which, for the encouragement of labour and induſtry, 


— 


— — 


(a) For more on this head, ſee tit. Friendly Docicties. 
Vol. III. Ce gave 
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gave power of removing perſons by certificate, which cer- 
tifiate obliges the pariſh to whom given to receive and 
continue them in that pariſh, till they become aQually 
chargeable, and then ſuch perſon is to be removed, to- 
gether with his or her family, and in another place, with 
his or her children, to the place from whence the certificate 
was brought. The queſtion then is, Whether the baſtard 
is included under the words family or children? And we 
take it he is not; for the law takes no notice of baſtard 
children, they are filzz nuilius, fillt populr,, and are prima 
facie ſettled where born. Nel}. Baſt. 2 Sz. C. 170. Str. 
1168. Burr. Settl. Caf. 187. 

T. 19 & 20 G. 2. VMyte and Hipperhuln cum Brighouſe, 
Two juſtices made an order for the removal of 92 
Catton, otherwiſe Speight, being a baſtard, from 7/ke to 
Hipperbolm, the place of his birth. Upon appeal, the ſeſ- 
ſions quaſhed that order. The caſe was: Sarah Cattn, 
mother of the pauper, came on the 25th of March by cer- 
tificate from Shelfe to Hipperholm, being then pregnant 
with a baſtard child, namely, the ſaid OA Catton, other- 
wile Speight, the pauper; and was afterwards, in April 
following, delivered of him at Hipperholm. The ſeſſions 
being of apinion that the ſaid Zobn Catton the pauper, by 
reaſon of the ſaid certificate, did not gain a ſettlement in 
Hipperbalm where he was born a baſtard as aforeſaid, diſ- 
charged the original order. The certificate itſelf was re- 


turned by the certiorari, which undertook that Shelfe ſhould ' 


provide for her and her child, whenever they ſhould become 
chargeable. It was moved to quaſh this order of ſeſſions, 
upon this objection, that the juſtices at the ſeſſions had 
miſtaken the law; in ſupport whereof was cited the 
caſe of Helton and Lidlinch. On a rule to ſhew caule, the 
counſel on the other {ide inſiſted, that Shelſe was the laſt 
legal place of ſettlement of the pauper. And they argued 
that this caſe is clearly diſtinguiſhable from that of Hellen 
and Lidlinch, For here the woman 1s ſtated to be then 
pregnant with a baſtard child, and the certificate exprels|y 
undertakes to provide for her and her child: fo that Shelfe 
plainly had this very child in contemplation, no other child 
being named or hinted at. Unto which it was aniwered, 
That by the expreſs reſolution in the caſe of Lidlinch, a 
baſtard of a certificate woman is ſettled where born; and 
fraud ſhall never be preſumed where it is not ſtated. The 
queſtion therefore is, Whether the unborn baſtard is to 
be conſidered as certificated ? *Tis true, a certificate 1s 


concluſive againſt the pariſh who gives it ; But that 
is 
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is only in ſuch points as are included in the certificate, 
This certificate, undertaking to provide for her and her 
child, muſt mean a child in being. If ſhe had no other 
child, they ſhould have ſtated the matter ſpecially.— . 
L. Ch. J. Zee and Mr. J. Fright agreed, that they muſt 
take the child referred to by the certificate to be a legi - 
timate child then in being. And Mr. J. Faſter obſerved 
(to which obſervation the other two juſtices agreed), that 
it did not at all appear, that the pariſh who gave the cer- 
tificate knew that the woman was then with child. And 
he added, that there were many inſtances where women 
were near their time, without being known to be ſo. The 
counſe] for Hipperholm propoſed, that it ſhould go back to 
the ſeſſions to be more fully ſtated. But their opponent ſaid, 
and the court agreed, that could not be done without con- 
ſent. And the counſel for F/ke refuſing to conſent, the 
court were of opinion that the rule muſt be made abſolute. 
And the order of ſeſſions was quaſhed, and the original 
order affirmed, adjudging the ſettlement to be at Hipper- 
halm where the pauper was born. Bur. Settl. Caf. 264. 
M. 10 G. 3. Ipley and Szudley. Anne Cuuſier came into 
the pariſh of /p/ey, with a certificate from Studley in the 
words following : © To the churchwardens and overſeers 
« of the poor of the pariſh of /pfley; We the churchwar- 
dens and overſeers of the poor of the pariſh of Studley 
« do hereby certify, own, and acknowledge Anne Caufier 
« ſpinſter, and the child or children that ſhe now goeth 
« with, to be our inhabitants legally ſettled with us in our. 
« ſaid pariſh of Studky: And if at any time hereafter the 
“ ſaid Anne Caufier, or her child or children which ſhe 
* now goeth with, ſhall become chargeable to and aſk 
« relief of your ſaid pariſh of /pſley, we the ſaid churchwar- 
« dens and overſeers of the poor of our ſaid pariſh of 
« Studley do hereby promiſe for ourſelves and ſucceſlors, 
« that we will, when requeſted by any of you, receive, 
« relieve, and provide for them, as our inhabitants, ac- 
« cording as the law in that caſe requires.” The child 
was born at /p/ley, within about a month after ſhe came to 
reſide there under the certificate. It was argued, that the 
certificate in this caſe could not operate as to the unborn 
child, but that the child was notwithſtanding ſettled in the 
place where it was born: That this is not a certificate 
within the act of 8 g. c. 30. The undertaking re- 
lates to a non- entity, an embris; An unborn child cannot 
be perſonally certificated. It is no part of the parent's fa- 
mily. And the act obliges only the certifying pariſh to 
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provide for the pauper mentioned in the certificate, toge- 
ther with his or her family; and a baſtard, in the ſenſe of 
the act, is part of no perſon's family. But the court 
were clearly of opinion, that the pariſh of Studlry was 
bound by this certificate, which takes notice of the wo- 
man's being then unmarried and with child; and acknow- 
ledges the child ſhe then went with to be legally ſettled 
with them in their pariſh. And L. Mansfield obſerved, 
that tlie woman was very big with child ; and was under- 
ſtood by both pariſhes to be ſo. And Studley expreſsly 

omiſed to provide for the infant- ſhe then went with. 

herefore they ought to be bound by their certificate. An 
infant in ventre ſa mere may be, to a variety of purpoſes, 
conſidered as born. Burr. Setth, Caf. 650. 

(12) Hitherto concerning the ſettlement of a baſtard 
child : But notwithſtanding the child's ſettlement, yet ne- 
vertheleſs if the mother and the child have different ſettle- 
ments, it ſeemeth that the baſtard child, even as all other 
children, ſhall go with the mother for nurture until the age 
of ſeven years, as a neceſſary appendage” of the mother, and 
inſeparable from her. As in the caſe of Skeffreth and 
Wulferd, M. 3 G. 2. The order was to remove a woman 
to her ſettlement ; and her baſtard child, of two years of 
age, to another pariſh at a diſtance from the mother, be- 
ing the place of its birth; It was — that the child 
being a nurſe child, they cannot ſeparate it from the 
mother, by reaſon of the care neceſſary to nurture ſo very 
young a child; which none can be ſuppoſed ſo fit to 
adminiſter as the mother of it; and therefore it ſhould 
have been ſent with her to the place of her ſettlement. 
And it was quaſhed by the court for that reaſon. 2 Sf 
C. 90. | 

But altho* the child may not be ſeparated from the mo- 
ther, vet if ſhe voluntarily deſert it, it ſeemeth that the 
cauſe of nurture then ceaſeth, and that then it may be ſent 
to its place of ſettlement. 

Whilſt the child continues with its mother as a nurſe 
child, and during that time not removeable to its place of 
ſettlement, yet the pariſh where the child's proper ſettle- 
ment is ſhall maintain ſuch child in that other pariſh. As 
in the caſe of Darlington and Hemlington, H. 17 G. 3. 
Eleanor Guy went with a certificate from the townſhip of 
Hemlington to the townſhip of Darlington, in which laſt 
townſhip ſhe had two baſtard children, and there became 
chargeable. An order being thereupon made for the fe- 


moval ol her to Hemlington, ſhe took the two children who 
| > _ were 
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were born in Darlington with her, being both under the 
age of ſeven years. Two juſtices made an order upon the 
townſhip of Darlington for the maintenance ,of the two 
children born in that townſhip. Darlington appealed 
againſt the order of maintenance, and the ſeſſions being of 
Opinion that Darlington was not liable, quaſhed the ſaid 
order : But the proceedings being removed 1nto the court 
of king's bench, the court were of opinion that Darling- 
ton was obliged to maintain the two children at [Zemling- 
ton, whillt reſiding there with their mother as nurſe chil. 
dren, and therefore quaſhed the order of ſeſſions, and af- 
firmed the order ofthe two juſtices, Douglas, 9. Cul. 
Caf. 6. | 

51 3) E. 8 G 2. St. Peter's and Old Swinford. Two 
juſtices remove Foſeph the fon of Jaſepb Haighington from 
St. Peter's to Old Swinford, as a baſtard born there on the 
body of Hannah Aſke. On appeal, the ſeſſions quaſh the 
order, and ſtate the caſe ſpzcially; That Jeſeph Haighing- 
ton, the father, gave evidence in court, that, for ſeven 
years together, he travelled with the ſaid Hannah Aſte as 
wandering perſons from place to place, till the death of the 
ſaid Hannah Aſte, which was about 15 weeks fince ; and 
that during all that time they cohabited and lay together as 
man and wife; and it did not appear that the marria 
was ever queſtioned in the lifetime of the ſaid Hannes: 
That during the time that he and the ſaid Hannah did fo 
cohabit as man and wife, ſhe was delivered of three chil- 
dren ; that the ſaid Jaſeph, one of them, who was the per- 
. fon removed by the ſaid order, was born in the ſaid pariſh 
of Old Swinford: That the ſaid Zojeph and the other two 
childrèn were reputed as his children, and baptized as the 
legitimate children of him and the ſaid Hannah : That he 
and the ſaid Hannah te were never married. And it ap- 
pearing to the ſeſſions, upon the evidence of the ſaid Foſeph 
Haighingtin, that the ſaid Joſeph the infant was born du- 
ring the time that the ſaid Fo/eph and Hannah did cohabit 
and lie together and were reputed as huſband and wife, and 
there being no other evidence, they were of opinion that 
the evidence of the ſaid Foſeph Haighington could not ſup- 
port the order, ſo as to baſtardize the ſaid Jeſeph the infant 
removed, And in ſupport of the order of ſeſſions it was 
oblerved, that this man could not be a proper, witneſs in 
the caſe; for nobody can be adjudged a baſtard without 
the evidence of the woman. But by L. Hardwicke Ch. J. 
There is no ground. to ſupport the order of ſeſſions. It 
is. an apparent fact, that this man and this woman were 
never married. And what is there to make him an incom- 
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petent witneſs? It was an ohjection to an order of baſlardy 
two terms ago, X. v. Miligy, that it was founded upon the 
evidence of a married woman, which ought not to be ad. 
mitted to diſcharge her huſband. But this man doth not 
{wear to diſcharge himſelf: For whether he be the legiti- 
mate, or only the natural father of the child, he is equally 
bound to maintain it. Burr. Settl, Caf. 25. 


2. Setilement by birth of legitimate children. 


The place of In the caſe of Rickmanſworth and St. Giles's. A child 
birth cen, was ordered to be removed from the pariſh of Rickmar/- 
prima facie the tuorih to the pariſh of St. Giles's, as being the place of his 
— ct ſeidle- birth, the place of his father's laſt legal ſettlement being 
i not known: For where the father's place of laſt legal ſet- 
tlement of a legitimate child is not known, there the child 
may be ſent to yo nn of its birth, as well as an illegiti- 

mate one. Blackerty, 246. 

H. 8 Ann. Cripplegate and St. Savigur's. A child of three 
years of age was removed from one of theſe pariſhes to the 
other, and it appearcd in the order, that they removed him 
there, becauſe he was born there, not having any other ſet- 
tlement. By the court: The father's ſettlement is the 
ſettlement of the children, when it can be found out; 
otherwiſe the birth of the child prima facie is the ſettlement 
of the child, until there 1s another ſettlement found out. 
So a baſtard chiid's ſettlement is its birth, becauſe it is 

filius nullius; fo if they cannot find out the ſettlement of a 
legal father, the birth is a ſettlement of the child. If a 
child be dropt in a pariſh, they may remove him to the 
place of his birth, or where his father's ſettlement was ; 
and the ſettlement- by birth is only guoſque they find the 
father's ſettlement ; and if they never can find that, it is 
abſolute upon them. , Foley, 265. 

E. 36 G. 3. A. v. Heaton Norris. Ann the wife of 
Benjamin Lomax, a ſoldier, and ber three children were re- 
moved from Heaton Norris in Lancaſhire to Beard in Derly- 
ſbire. The ſeſſions quaſhed the order, and ſtated the fol- 
lowing caſe. The reſpondents reſted their caſe on the 
birth ſettlement of B. Lomax in Beard, proving that he 
was born there. It appeared allo from the evidence given 
by them that his father had come to reſide in Beard only 
two years before Benjamin was born, an entire ſtranger to 
the place; and that he came from Ballon in Lancaſhire, 
where he had been many years the occupier of a publick 
houſe. And it was not proved that any enquiry had been 
made by the reſpondents reſpecting the tather's ſettle- 

Went, 
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ment. Topping, who was to have argued in ſupport of the 
order of ſeſſions, acknowledged, that after the determina- 
tions in K. v. Moodford (a), and A. v. Whixley (b), he 
could not diſpute but that the place of the birth of the 

auper's huſband was prima facie the place of his ſettlement, 
Durnf. & Eaſt, 6 V. 653. | 

But here it is to be obſerved, that in the caſes above 
mentioned, the point was not in queſtion, whether or no 
if the father had no ſettlement, yet if the mother had a 
ſettlement, ſuch children ſhould follow the mother's ſettle- 
ment, or ſhould be ſent to the place of their birth? And 
it will appear by the above caſes, that if the father hath no 
ſettlement as being a foreigner, or if the father's ſettlement 
is not known, yet if the mother hath a ſettlement, the 
children in ſuch caſe ſhall not be ſent to the place of their 
birth, but to the place of their mother's ſettlement : But 
the rule intended to be drawn from theſe caſes, which is 
ſufficient for this place, and which the caſes will well bear, 
no more than this, that the place of the birth of a legiti- 
mate child is the ſettlement of it, until another ſettlement 
de found out. 

By the 13 G. 2. c. 29. for confirming and inlarging 
the powers given by charter to the governors and guardians 
of the hoſpital for the maintenance and education of ex- 
poſed and deſerted young children, it is provided, that no 
child, nurſe, or ſervant, received or employed in ſuch hoſe 
pital, ſhall by virtue thereof gain any ſettlement in the 
pariſh where ſuch hoſpital ſhall be ſituate; and conſe- 
quently the ſettlement of foundlings is not different from 
that of all other perſons : that is, if they are legitimate 
children, they ſhall follow their father's ſettlement, if 
known ; if not, then their mother's ſettlement; if neither 
of theſe is known, or if they are baſtards, they ſhall be ſet- 
tled where they were born; if that cannot be. known, 
which is properly the caſe of a Foundleng, this ſeemeth to 
fall under the general rule, that every perſon ſhall be main- 
tained and provided for in the place where he happens to 
be, until a ſettlement can be found ; for in a chriſtian ci- 
vilized country, no perſon 6ught to be ſuffered to periſh 
merely for want of neceſſaries. Only, in the preſent caſe, 
the act takes ſuch children off the pariſh, and leaves them 
to the proviſion of the hoſpital. 


* 


55 See this caſe Poſt—Head, Settlement by marriage. 
5) See this caſe Po{—Head, Settlement by 101. a year. 
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Settlement of a 
legitimate child 
with the pa- 


rents, 


At what age a 
child may gain 
a ſet:ſement di- 
it iii ct trom the 


patents. 


How far chil. 
dren ſhall fol- 
low the tather's 
etülęement. 


iv. Of the ſettlement of children with their parents. 


The birth of legitimate children doth not give them a 
ſettlement, except where the ſettlement of their father 
and mother is not known, and then only till it is known, 
Faley, 269. 

Formerly it was held, that a child ſhall continue with 
its parents as a nurſe child, until it ſhall be eight years of 
age, during which time it ſhall not be deemed capable of 

aining a ſettlement in its own right; but by the latter re- 
2 — it ſeems to be agreed, that a legitimate child ſhall 
neceſſarily follow the ſettlement of its parents as a nurſe 
child, or as part of the family, only until it ſhall be ſeven 
years of age; and that after that age it ſhall not be remov- 
ed as part of the father's family, but with an adjudication 
of the place of its own laſt legal ſettlement, as being deem. 
ed capable at that age of having gained a ſettlement of its 
own... But it ſeemeth not difficult to determine with exact 
certainty, at what age a child may have acquired a ſettle- 
ment of its ow%1, diſtint from the parents ſettlement, 


For by the 5 El. c. 5. , 12. a child of ſeven years of age 
may be bound apprentice to a ſhipwright, fiſherman, owner 


of a ſhip, or other perſon uſing the trade of the ſeas ; and 
by the vagrant act of the 17 C. 2. a vagrant's child of that 
age may by the juſtices be put out an apprentice: And as 
ſoon as he ſhall have reſided and lodged in a pariſh for 40 
days under the indenture, he will have 8 gained a 
ſettlement. So that the preciſe time, when a perſon may 
have gained a fettlement in his own right, is at the age of 
ſeven years and forty days, - 

E. 10 An. 2. and St. Grles's, Order to remove an 
infant to the pariſh of St. Giles's ; becauſe it appeared, 
that though the father was ſettled at another place, yet the 
child was born at St. Gz/es's. Quaſhed by the court; for 
that the place of the ſettlement of the child is with the 
father, and not the place where the child was born. 1 Sr. 
C. 18, 

H. 10 G. St. Giles's, Reading, and Everſly, Blackwater. 
It was ruled by all the court upon argument, that where 2 
father gains a ſecond ſettlement after the birth of his child, 
that ſettlement is immediately communicated to the child. 
And a child may be ſent to the place of his father's ſettle- 
ment, without ever having been there before. 2 Sef/. G. 


112. Hr. 580. L. Raym. 1332, 
8 33 i 
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M. 12 C. 2. Sowten and Syabury. The queſtion was, 
whether the children, being above the age of nurture, 
ſhall be removed with the father to the father's ſettlement, 
where the child had never inhabited? By Lee Ch. J. 
In the caſe. of Fuerfly Blackwater, the court were of opi- 
nion, that a child might be ſent to the ſettlement of tus 
father, though it had never been there before, contrary to 


an opinion of L. Parker in a former caſe, And he ſaid the - 


true diſlinction, Il think, is, that where children have gained 
no ſettlement, but continue part of their father's tamily, 
they ſhall follow their father's ſettlement, -2 Se. C. 150. 
Andr. 345+ FS 

T. 2 An. GComner and Milton. A man fettled at Camner, 
and having ſeveral children born in that pariſh, afterwards 
removed to Milten with his children, and gained a ſettle- 
ment there; and becoming very poor, his children born 
in Comner were by an order of two juſtices ſent to Com- 
ner, viz. thoſe that were under ſeven years old; the juſ- 
tices apprehending that the place of their birth was the 
place of their lawful ſettlement. And this order being 
removed into the king's bench by certiorari, it was inſiſted 
to maintain the order, that the children had gained a ſettle- 
ment in Comner by birth, which was not altered or de- 
feated by any ſubſequent aft of their father in gaining a 
ſettlement at Milton; - for his children were with him 
there only as nurſe children, and his ſettlement ſhall not 
be the ſettlement of the children. But by Hol Ch. J. 
The place where a baſtard is born, is the place of his 
ſettlement, unleſs there is ſome trick to charge the pa- 
riſh ; but the place where legitimate children are born, is 
not the place of their ſettlement, for let that be where it 
will, the children are . ſettled where their parents are 
ſettled; as for inſtance, if the father is ſettled in the pa- 
riſh of H. but goes to work in the pariſh of B. and before 
he gains any ſettlement there, has a ſon born in the pa- 
rilh of B. and then dies; this child may be ſent to the 
pariſh of H. for it is not the birth, but the ſettlement of 
the father that makes the ſettlement of his child ; and if 
the father hath gained a new ſettlement for himſelf, he 
hath likewiſe gained a new ſettlement for his children, 
who do not go with him to his new ſettlement as nurſe 
children, but as part of his family. 2 Sall. 528. 3 Salk. 
259- 

E. 26 E. 3. Buctlebury and. Bradfield. Two juſtices 
removed Elizabeth Knott, aged about five years; John 
&12tt, aged about two years and a half; and Sarah Knott, 


aged 
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aged about one year and a half ; from Bucklebury to Brad. 
field: And in the order of removal was ſet forth, the 
names and ages of the paupers, and that they were come 
to inhabit, &c. and that upon due proof made thereof, 
as well upon the examination of Elizabeth Knott their grand. 
mother, upon oath, as otherwiſe (and ſo on in the uſual 
form). The ſeſſions on appeal quaſhed the order upon 
the merits, and ſtated the following caſe : - That the pa- 
ternal grandfather of the pauper's was, at the time of his 
death, ſettled in Bradſield, and that he left ſeveral children 
by his wife Elix. Knott, and amongſt others Charles Knott, 
who went to Twickenham in 1777, where he married Sarah 
Slade, who dying about Chriſtmas 1784, Charles brought 
the paupers to Hlixabeth his mother, who was living at 
Bucklebury, in 1785, and told her they were his children, 
and defired her to take care of them, and he would ſend 
money for their maintainance; the paupers remained with 
Elizabeth about 14 weeks, but ſhe not receiving any mo- 
ney from her fon, and being unable to maintain them, 
they were removed to Bradfie/d, who appealed to the next 
ſeſſions, and Charles Knott was ſubpœnaed but did not ap- 
pear, and the appeal was adjourned, and it was recom- 
mended to the parties to endeavour at their joint expence 
to find Charles Knott ; but at the next ſeſſions he not ap- 
pearing, the appeal was then heard, but was further ad- 
journed to the next ſeſſions, when the appeal was again 
heard, and the removants proceeded (according to the 
praftice of the ſeſſions) to ſupport the order by the fol- 
lowing evidence ; (viz.) That David Knett, the paternal 
grandtather, had his Tettlement at his death in Bradfield, 
and that his fon Charles was born there : They produced 
the regiſter of the marriage of Charles Knott with Sarah 
Slade, and allo the baptiſms of the paupers. It did not 
appear whether Charles had gained any ſettlement ſubſe- 
quent to his derivative ſettlement, nor was any evidence 
given to identify the paupers to be the children of Charles 
and Sarah Knott, except as above. Hilſon, in ſupport of 
the order of ſeſſions, contended, that the order was in- 
formal on the face of it; that the paupers, being nurſe 
children, ought not to have been removed without their 
father or mother, unleſs the order had ſtated they were 
dead, otherwiſe the children might be ſettled in a diflerent 
pariſh from their parents. Another objection was, that 
the order was grounded on the examination of the grand- 
mother and not on that of the father. And there was no 


evidence produced at the ſeſlions but the grandmother to 
identit 
identity 
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identify thoſe children, or that the father had not gained a 
ſubſequent ſettlement.— The other ſide was ſtopped by the 
court, who were clearly of opinion, that there was no ob- 
jeftion to the competency of this evidence ; and as to the 
other point, that it was incumbent on the pariſh of Brad- 
field to have ſhewn that the father had gained a ſubſequent 
ſettlement. Order of ſeſſions quaſhed, and the original or- 
der confirmed. Durnf. and Eaft, 1 V. 164. 

M. 35 G. 3. K. v. Stone. Mary the wife of Thomas 
Davenport, and Mary her infant daughter, were removed 
from Sone to Leighford in Staffordſhire. The ſeſſions quaſhed 
the order, and ſtated, that Thomas had left his wife and 
family for three quarters of a year, during which time ſhe 
had not heard of him, nor had he ſince been in either 
townſhip. That the ſettlement of Thomas's father was in 
Leighford, but Thomas himſelf was not born there, and it 
did not appear by any evidence that he had gained any 
ſettlement in his own right. It was further ſtated, that 
the removal had been made, without any examination of 
Thomas the huſband of Mary, and that due diligence had 
not been uſed by the reſpondents to find him out. L. 
Kenyon Ch. J. ſaid, that there was nothing in the cale ; 
that the evidence produced was legal evidence, and if not 
contradifted, ſufficient to eſtabliſh the ſettlement in Lregh- 
ford : but that the ſeſſions ſeemed to have thought it in- 
diſpenſably neceſſary to procure further evidence, in which 


they were miſtaken. Order of ſeſhons qualhed. Durnf. 
and £af?, 6 V. 56. 
T. 7 GC. Eaftwodbay and Weſtwodbay. Upon appeal 


from an order of two juſtices, for the removal of Robert 
Baker, from the pariſh of /e/ttwoodbay, to the pariſh of 
Eaſtꝛuoodbay, the ſeſſions fate the fact ſpecially for the opi- 
nion of the court: That forty years ſince, Thomas Baker, 
the father of this Rabert, was ſeiſed in fee of a freehold 
eſlate in the pariſh of Hamftead Marſhal, where he lived 
till the year 1697, and had this ſon Robert, who was at 
that time eight years old: That in 1697, Thomas the fa- 
ther and all his family removed to Chevely, where he rented 
a tenement of 201. a year, for two years: That in 1699, 
he purchaſed a copyhold eſtate of 111. a year in the pariſh 
of Maſtuuadhay, whither he removed with his ſon and ſer- 
vants, and ſerved churchwarden and other pariſh offices, 
and paid taxes, and ſtaid there till the year 1716: That in 
1716, he purchaſed a cottage of 11. 128. 6d. a year in Za/t- 
w9dhay, and went and lived upon it till his death: but 
Rabert the fon ſtaid behind in Ye/wordbay, where he mar- 

ried 
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Tied a wife, and has worked ever ſince on his own account, 
and that he is 30 years old. Upon the whole; the ſeſſions 
confirmed the order of the two juſtices for his ſettlement at 
Eaſtwordhay, It was moved to quaſh the order of ſeſſions, 
for that the ſettlement of Kobert the ſon is either at Han- 
nad Marſhal, where he was born, and where he lived till 
eight years old; or if it ſhould be carried fo far, as that he 
ained a new ſettlement with the father, by removing with 
Fim as part of his family, according to the caſe of Camner 
and Millan, yet that can carry him no farther than . 
wordbay, which is the laſt place to which he accompanied 
his father; but let the ſettlement be in either, it is not ma- 
terial now ; the only queſtion being, whether here is any 
ſettlement in Faf/wozdhay, for which there is no colour: 
On the other hand, it was inliſted, that let the ſon be of 
what age he will, he ſhall follow the ſettlement of the father, 
till he gains one by his own acquiſition ; and it appear- 
ing he had never done any thing to gain a ſettlement by 
att of his own, either in Hamſtead Marſhal, Chevely, or 
Weftworghay, then he muſt follow the ſettlement of the 
father as well in Eaffiuesdbay as in any of the reſt. Prot 
Ch. J. The queſlion is not, where this man and his fa- 
mily are ſettled, but whether there appears a ſettlement of 
him in Eaſtwoodhay # If he had gone thither with his fa- 
ther, as part of the family ; poſſibly it might have been 
a ſettlement of him there : but by flaying behind, he was 
divided from his father, and therefore there is no colour to 
make it a ſetilement in Eaſiwoedbay. ' I think his ſettle- 
ment is in F/efwoodhay, which was the laſt place where he 
lived as part of his father's family. To which the reft of 
the court agreed: And the order was quaſhed. Sr. 438. 
E. 2G. 2. St. Michael's Caſiany in Norwich, and K.. 
Matthew's in Ipſwich. Two juſtices made an order, to le- 
move Edmund Williams, Anne his wife, and Edmund, S:- 
omen, and Amy, children of the ſaid Edmund the father, 
from the pariſh of Sr. Michael in Norwich, to the pariſh 
of &. Matthew in Ipſwich, Upon an appeal from this 
order, the ſeſſions flated the matter ſpecially, viz. That 
Edmund Williams the grandfather was fettled at $hipten 
Mallet in Somerſetſhire ; and afterwards removed to Brut! 
in the ſaid county, and had a writing given him from S$hip- 
fon Mallet. acknowledging his legal fettlement io be there; 
by virtue of which he continued at Bruton for 20 years, 
where Edmund the ſon was born; and that he continued 
there with his father till he was nineteen years of age, and 


was bred up to his father's buſineſs of a — 
Then 
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Then Edmund the ſon left his father, and came to Nor. 
wich, and there he married two wives; by the firſt he had 
Edmund the grandſon; and ten years after his wile died. 
Then he married Anne his nuw wife; by whom he had 
$:1lomon and Amy two other childien ; fince whoſe birth, 
about two years ago, Edmund Ii amt the grandfather 
gained a new ſettlement at Sf. Mativew's Ipjwich : But 
Edmund the ſon hath never lived with his father at Iyſtuich, 
or any where elſe, ſince he lived with him at Hruſon. 
The queſtion was, whether the perſons removed, to wit, 
Edmund the ſecond, his wife, and three cinldren, ſhould 
follow the ſettlement of the grandfather at Ipſteich; or 
whether they ſhould not be looked upon as ſeparated from 
the grandfather's family, eſpecially after fo long an inter- 
val of time? Mr. J. Reynz/ds; I do not ſee how the 
father can gain a ſettlement for the {on ſo many years after 
the ſon has left him. L. Ch. J. Raymond; I think it is 
odd, that an old man of fixty, who has left his father for 
40 years, (hall follow the ſettlement of his father, as oſt as 
his father removes. In the caſe of young children it is 
otherwiſe ; for they cannot be ſevered from their parents 
becauſe of nurture. And by the whole court : The rea- 
ſon why we enquire into the ages of children is, becauſe if 
they are grown up, and above ſeven years old, they may 
gain a ſettlement by their own act; but it is almoſt a con- 
tradiction in terms to ſay, that a man who has left his fa- 
ther 40 years, ſhall follow the ſettlement of his father. 
2 Fe. C. 129. Str. 831. 

H. 21 G. 2. Bugden and Ampthill. F:hn Green, father 
of Themas Green the pauper, came by certificate from 
Royſton to Ampthill. They remained together at Ampthill, 
under the certificate, till Thomas the pauper came of age. 
Then Thomas the pauper, being upwards of 21 years of 
age, married in Amphril, and left his father, and lived 
there with his wife and children diſtint from his father, 
till removed by the preſent order Three years after the 
marriage of Thomas, John the father removed from Ampt- 
hill to Bugden, and there gained a ſettlement : But Thomas 
the pauper never lived there. It was argued that here 
was a good ſettlement of the pauper at Bugden, for that the 
laſt ſettlement of the father would be the legal ſettlement 
ok the ſon, unleſs the ſon had gained a new ſettlement of 
his own. On the other hand, it was inſiſted; that as the 
lon did not live with his father at Bugden, he could not 
gain any ſettlement there, being no part of his family; 
and the rather, becauſe he had an independent and diſtin 


family | 
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family of his own at another place. And of that opinion 
was the court; who held, that the pauper ceaſed to be 
part of his father's family, upon his marrying and living 
ſeparate and diſtinct from his father. Burr. Seil. Caf. 
270. 
4 9 G. 3. Walpole St. Peter's and Wiſbech St. Peter's, 
The pauper, being ſettled at Oufwell as part of his fa- 
ther's family, liſted himſelf for a ſoldier, and continued in 
the ſervice four years. After his diſcharge, he came home 
to his father, who bad gemoved from Outwell, and then 
lived at Malpole, and rented and occupied a farm there of 
about 5ol. a year, and continued with his father there 
about 12 or 14 weeks; and afterwards worked at different 
places as a labourer, till he was removed by order of two 
juſtices from & iſbech to Malpole aforeſaid. The ſeſſions, 
upon appeal, confirmed the order. It was moved to quaſh 
both theſe orders, for that the pauper's legal ſettlement 
was at Outwell ; which was the place of bis father's ſet- 
tlement at the time of the pauper's leaving his father's fa. 
mily, and conſequently. the pauper's own derivative ſettle- 
ment. The fon, by liſting himſelf for a ſoldier, and con- 
tinuing four years in the ſervice, became emancipated from 
bis father's family ; and not having gained any ſubſequent 
ſeitlement for himſelf, muſt reſort to his old derivative 
ſettlement at Outwell ; and could not, after fuch an eman- 
Cipation from his father's family, gain a ſettlement at Mal- 
pole St. Peter's, where his father had newly and ſubſe- 
quently gained a fettlement, but had none there when the 
ſon left him and ceaſed to be part of his family. And a 
rule was made to ſhew cauſe. Which rule, upon affidavit 
of ſervice, was made abſolute, without defence. And 
both the orders were quaſhed. Burr. Settl. Caf. 638. 
Black. Rep. 669. | | 

H. 15 G. 3. Halifax and Marley. Caſe ſpecially ſtated. 
John Bragg, the father of the pauper, went with a certifi- 
cate from Skircoat to Halifax, where the pauper was born. 
And when he (the pauper) was about fiſteen years of age, 
be bound himſelf an apprentice by indenture to William 
Smith of Halifax fluff weaver, for the term of four years, 
and ſerved his maſter there for that time. After he was 
out of his apprenticeſhip, and when he was about 19 years 
of age, his father took a farm of 12 l. a year in Marley, and 
went and reſided there ſeveral years : That his ſon, the pau- 
per, always after the father went to Marley, worked about 

the country as a ſtuff weaver, but came to his father at 


| Farley when he pleaſed, and kept his holiday cloaths _ 
To | | b 


44 £Aas . — r 


E 
 , I as 


Poor. (Settlement with the parents.) 


and conſidered his father's houſe as his own home: That 
'when he came to his. father's houſe, he paid for what he 
had, and was his own maſter to go and work for himſelf 
whenever he pleaſed. —L. Mansfield was not. in court. 
The other three judges thought that the {on could not be 
conſidered as emancipated, or independent of, or ſeparated 
from his father. He went to his houſe when he pleaſed, 
and had his cloaths there. Mr. J. A/on ſaid, that where a 
ſon is become independent of his . father's family,” or 
emancipated from it, he would not acquire a ſettlement 
where his father goes to reſide ; But if he remains part of 
his father's family, he will acquire a derivative ſettlement 
where his father goes and ſettles. The diſtinction was well 
laid down, he ſaid, in the Bugden caſe ; and he obſerved, that 
in the above caſe of Walpole St. Peters, the ſon had been 
four years a ſoldier, and was emancipated from his father's 
family, and had ceaſed to be part of it. Burr. Set. Caf. 8ob. 

E. 23 G. 3. MK. v. Tottington Lower nd. Edward 
Holt and his wife and family were removed from Brough- 
ton to Tottington Lower End both in Lancaſhire. The fel» 
ſions confirmed the order, and ſtated the following caſe: 
That the pauper is the ſon of Thomas Holt, who at the 
time of the pauper's birth was ſettled in Tottingham Lower 
End. When he was 7 years old his mother died, and he, 
and his father went to live with his uncle Edward Holt in 
the townſhip of  P:/kington in the ſame county; his father 


boarded, but his uncle, out of charity to his father who 


had 4 other young, children, and to keep him off the town, 
took the pauper and provided for him meat, drink, lodging, 
and cloaths; in ahout 18 months his father went to 264 
in Ratcliffe an adjoining townſhip, but the pauper conti- 
nued with his uncle till he was ten years old, about which 
time his uncle's wife beat him (his uncle being from home), 
and he went to his father's houſe and ſtayed there about a 
fortnight; but his father not having a loom to accommo- 


date him as a weaver, defired him 10 return to his uncle, 


which he did, and his uncle taught him to weave in the 
day, and ſent him to ſchool in the evenings ;/ his uncle, 
provided him with meat and cloathing, ing received the 
money he earned ; he ſtayed with his uncle on theſe terms 
until he was 16 years old ; but from his firſt going to his 
uncle to that time, he now and then went to ſee his father 
at a holiday time or fo, and ſome time ſtayed all night. 
When he was 14 years old, his father came into Pilkington, 


and gained a new ſettlement there by renting 15 I. a year. 


The pauper conſidered his father's houſe as his. proper 
home, becauſe he was his father; and that he could have 
gone 
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gone to him when he pleaſed, and his father would have 


received him. The father thought - himſelf obliged to 


provide for the pauper whenever the uncle turned- him 
away 3 and when he was 26, years of age, haying been 


ſtruck by his uncle, he told him he would him and re- 


turm home jo, bis father ; his uncle ſaid he might; upon 
which he tent to his father and told him the circumſtances. 


The father faid he was liable to fake bim in, and did re- 
ceiue him at part of his family ; he ſtayed with his father 


about a week, and helped him to get his hay; and when 
that was done, his father, not having a loom, defired him 15 
return to his uncle, and ſee if he would take him in. He 
did return, and with his uncle to work for himſelf 
and pay for his board; and it did not appear to the ſeſ- 
ſions he ever returned to his father. Some time after his 


. - laſt return to his uncle, having taken 28. 6d. or more of 
him, his father gave his uncle 28. 6d. as amends for .the 


fame. The pauper has done no aft to gain a ſettlement 
in his own right. The father ſays if the uncle had gone 


to live at a great diſtance from him, he would not have ſuf- 
| fered the pauper to have gone with him;—L. Mansfield. 


The pauper conſidered himſelf as part of his father's fa- 
mily, and the father conſidered him in the ſame light. 
When a man acquires a ſettlement, he acquires it for him- 


belt and his family. There is-noJeaſon to fay this boy 


was nat part of his father's family. The uncle was under 
no obligation to do any thing for him, or to keep him an 


buour; and the boy in point of fact on every diſagreement 


went to his father's houſe as his home, and he received him, 


as be was bound to do. I ſee no ground to confider this as 


an emancipation. Both orders quaſhed, - Cald. Ca/. 284. 
H. 29 G. 3. K. v. Offcburch: Henry Weſt and 


Martha his wife were removed from Thurlaſſon to Of- 


church both in #arwickſhire. - The ſeſſions confirmed 
the order, ſubject to the opinion of the court, on 2 
caſe reſerved. The caſe ſtated (amongſt other things), 


Txbat ibe pauper was born in Ofeburch in 1965, and re- 


ſided there with his father until 1770. On his father's 
leaving Offchurch, the pauper was left with one Leeſon, at 
Offehurch to be taken care: of, his father paying for his 
lodging and board. The pauper continued at Leeſon's at 
:Offchurch for. two years, and then went to refide with his 


uncle Hadan, who alſo lived at Offeburch, and continued to 


reſide with him about two years, during which his uncle 


provided him with board, claaths, lodging, and pocket 


money, and be worked with his unele but received no 


—— vs net hired a8 à ſervant. - At the end of 


two 
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two years the pauper went to his father's at Ladbroke, and 


ſtayed there a week, and then went to reſide with ano- 
ther uncle, one Salmon of Moſton, with whom he lived fix 


years as he had done at his uncle Haddon's. His uncle Sal- | 
mon provided him with board, cloaths, lodging, and pocket 


money, he working for Salmon without having been 
hired as a ſervant, or receiving any wages. On leaving 
bis uncle Salmon he went and lived 3 weeks with his father at 
Ladbroke, where his father had obtained a ſettlement. The 

uper has never done any act to gain a ſettlement, - 
Erſkine and Romilly argued, that the ſon was emancipated 
when the father gained a ſettlement at Ladbroke; that he 
never lived with his father during his reſidence there, ex- 
cept for three weeks, when he came as a viſitor, and not as 
a part of his father's family.—Bearcroft and Willis contra 
were ſtopped by the court.— L. Kenyon Ch. J. This is 


the weakeſt caſe of emancipation that was ever attempted to 


be made out. When the father left the pariſh of G 
church, the fon was only 5 years old; now it cannot be 
pretended at that time he was emancipated, and yet he 
then ceaſed to reſide in his father's family, It is alſo 
ſtated, that about two years afterwards, - when he was 


about ſeven or eight years old, and paſt the age of a nurſe ' 


child, he went to live with his uncle Haddon. Then was 
he emancipated at that time ? Ordinarily ſpeaking, one of 
theſe things muſt happen before the ſon can be ſaid to be 
emancipated : either he muſt have obtained a ſettlement 
for himſelf, or have become the head of a family, or at 
moſt he muſt have arrived at that age when he may ſet up 
in the world for himſelf. But here the ſon does not 
fall within either of thoſe deſcriptions: no time can be 


ſlated when the emancipation may be ſaid to have com- 
menced. For when he went to live with his uncle Had- 


don, he was only eight years old at the moſt; and he 
could gain no ſettlement either by living with that uncle, 
or his other undle Salmon as a ſervant, becauſe the caſe 
ſlates that he was not hired as a ſervant by either of them. 
Now during all this time the father had a _ to the cul- 
tody of the ſon, and might have obtained him by habeas 
corpus, for the parental care was not then done away. It 
1s not neceſſary in theſe caſes of derivative ſettlements that 
the child ſhould remove with the father from place to 
place, for the ſettlement of the father will be communi- 
cated to the child: otherwiſe children who are ſent out 
into the world for educatioh, and are of courſe ſeparated 
for a time from the father, might loſe the benefit of their 

Vor. III. : d father's 
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father* s ſettlement: and when they were about to return 
home, would find themſelves excluded from parental care, 
if their parents had in the mean time gained a new ſettle. 
ment. How long the power of communicating a deriva- 
tive ſettlement may continue, it is nut neceſſary to deter- 
mine, for in this caſe it certainly remained longer than till 
the child was q or 10 years old, and that 18' ſufficient for 
the determination of this queſtion. The other judpes aſ- 
ſenting. Both orders quaſhed. Darnf. and Eft, 3 J. 
114. 

TF. 29 G. 3. A. v. Edgeworth. Flenry Rothruell and his 
wife and family were removed {rom CaftIeton to Edreworth, 
both in Lancaſhire. - The ſeſſions confirmed the order and 
Rated the following caſe : That Henry Rothwell, father of 
Henry the pauper, when the pauper was about 13 or 14 
years ald, came to live upon a tenement at ' Edgeworth of 
51. a year, but had no ſettlement there, and reſided there 
about two years; during which time he put out the paup:r 
to one Fames Pollit who then reſided in Spotland, for tour 
years, to learn the trade of a wool-comber. The panper 
accordingly left his father's houſe, to which he never af- 
terwards returned but as a gueſt, and reſided with and 
worked for Pollit at Spotland for 4 years ; and by him was 
provided all that time with meat, drink, waſhing, lodging, 
and cloaths, and was conſidered by his mother as part of 
Pollit's family. During thoſe 4 years the pauper was ſome 
times a quarter or halt a year without ſeeing his father or 
mother, but ſometimes came to his father's houſe on a 
Saturday evening, and returned home to his maſter's either 
on the Sunday evening, or Monday morning following. 
After the expiration-of the 4 years he never returned to his 
father's family, but worked at his trade of a wool-comber 
at different places about the country, and ſupported himſelf 
thereby until he married, and reſided - with his wife and 
family in a houſe of his own. - After the pauper was put 
out to Pollit and before the 4 years expired, Henry the 
father took another tenement in Edgrworth of the vearly 
value of 8 l. which he occupied with the former tenement 
for a year, -whereby he gained a ſettlement at Ergrworth. 
The pauper never gained any ſettlement for himſelf ; and 
the queſtion is, whether he followed his father's ſettlement 
at Edgeworth This cafe was ſent down to be re- ſtated, 
whether the pauper had been apprenticed to Pollit by in. 
denture. The ſeſſions retygned that the pauper had been 
put out apprentice by indenture, which was void for want of 
the ſtamp. denoting the payment of the additional _ 


— 
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—— The court thought this caſe governed by the prece- 
ding caſe, and (without argument) —— the — for 
quaſhing the order of ſeſſions. Durnf. & Baſt, 3 V. 354 

T. 29 G. 3. X. v. Witton cum Twambrookes. George 
Hewitt and his wife and family were removed from Stecl- 
port to Witton cum Twambrackes. The ſeſſions confirmed the 


order, and ftated the following caſe: That the pauper's 


father, John Hewitt, rented a tenement of 16 J. a year in 
Witton, &c. and reſided upon it above a year, when the 
uper was about fix years old, The father then went to 
Middlewick, where he did no att to gain a ſettlement; and 
about 2 years after ran away from his family; and the 
pauper's mother, taking the pauper with her to Congleton, 
died in half a year; then the pauper was left in the care 
of one Jane Brookes, with whom he lived at Congleton, and 
worked at the ſilk mills there. And the. overſeers of 
Witten, &c. paid the whole or a part of his maintenance for 
4 years to Fane Brookes, after which the pauper ſupported 
himſelf till the age of 16, at which time he got -3 s. 9 d. 
per week, and boarded himſelf where he liked. During 
the firſt part of the time he lived at Congleton, he ſaw his 
father twice at the diſtance of about 4 years, at which time 
his father did not give him any thing (except a pair of 
breeches, and 24d. the firft, and 14 in money the ſecond. 
time). At 18 or 19 years of age, the pauper went from 
Congleton to Sheffield, and hired himſelf for 2 years, but 
ined no ſettlement thereby. He heard that his father 
been to enquire after him at Congleton, and that he then 
lived at Dunham, to which place he went to ſee him, and 
was at that time 23 years of age, and married. It appeared 
that the father had made the above enquiry of his daughter, 
the pauper's ſiſter, with intent, as he ſaid, to give him a ſuit 
of cloaths, as he had done leſs for him than any of his 
other children. It appeared that the father had married a 
ſecond wife, and held a tenement in Dunham of 111. a 
year ; and had lived upon it 8 years when his ſon went to 
ſee him there as above, upon which viſit he ſtayed only one 
hour, and never ſaw his father at any time but as above.— 
Bearcreft and Manley in ſupport of the order of ſeſſions 
attempted to ſhew that the pauper was emancipated ; be- 
cauſe, aſter the age of 8 years his father had no domicile of 
which the pauper-could be a member. But L. Kenyon 
Ch. J. ſaid, it was never conceived in any caſe, that a ſon 
who was only 16 years of age, and who had not gained 
any ſettlement in his own right, was not part of his father's 
family. The caſes of emancipation have always been de- 
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eided on the circumſtances either of the ſon's being 21, or 
married, or having gained a ſettlement in his on fight, or 


las im the caſe of the ſoldier) having contracted a relation 


which was inconfiſtent with the idea of his being in a ſub. 
ordinate ſituation in his father's family. By the court, rule 
abſolute. Durnf. & Eaft, 3 V. 355. 8 

H. 316. KM. v. Collingbourn Ducis. F. Chandler and 
his wife were removed from Collingbuurn Ducts to Colling- 
bourn Kingſion. The ſeſſions quaſhed the order, and ſtated 
the following caſe, E. Chandler was born in Cellingbourn 
Kingſton, where his parents were reſiding under a cer- 
tificate from Froxfield. At the age of 19 he was hired for 
a year to ſerve J. Childs of Buckhblt Farm as a carter, which 
he ſerved accordingly. Buckhalt Farm. is extraparochial ; 
is not a townlhip or vill, and has no pariſh officers. After 
the pauper had ſerved the year at Buckholt, he returned 
to Cellingbourn Kingſton, and then, being unmarried, under 
age, and not having done any act to gain a ſettlement 
in his own right, further than as aforeſaid, was hired to, 
and ſerved, S. Andrews of that pariſh for a year. The 
ſeſſion, being of opinion'that the pauper was not emancipat- 
ed, and that the certificate was not difcharged ſo as to 
enable him to gain a ſettlement in Collingbourn Kingſton by 
hiring and ſervice, quaſhed the order of removal.— By L. 
Kenyon Ch. J. It is extremely clear, that if the pauper 
had ſerved a year under a yearly hiring in Collingbourn 
Kingfton before he went to Buckhalt, he could not thereby 
have gained a ſettlement in that pariſh while the cer- 
tificate was in force, on account of the ſtatute of William. 
It is equally clear that if Buckbolt had not been an ex- 
traparochial place, his ſervice under the hiring ſtated would 


- have- diſcharged him from the certificate in Collingbourn 


Kingſ11m ; becauſe then the certificate, which aſſerted that 


be was ſettled in Froxfield, would not have been true in fact, 


inaſmuch as it would in that caſe have been ſuperſeded 
a ſubſequent ſettlement. But Buckholt not being a pari 
wherein a ſettlement could be gained, the queſtion 15, 
whether by any, and what means, the certificate as t0 
this pauper was diſcharged. In caſes of this kind, where 
the deciſions of this court are to guide the judgments of 
the magiſtrates, it is of great importance that they ſhould 
be confiflent. Now I am not able to diſtinguiſh this caſe 
froni the principle laid dowu in K. vi Wilthn cum Twan» 
brookes, (above). It was thereveld that a perſon under age, 


| who after being abſent frb U father's family for a couli- 


derable time, returned to it heſorg ho was un adult, or mar- 
ried, and before” he 2 a ſettlement for = 


% 


Poor. (Settlement with the parents.) 

was not emiancipated, but was entitled to the benefit 
- ck father's ſettlement. So in this caſe the fon returned 
before he had attained the age of 21, not having gained any 
ſettlement for himſelf diſtin from that of his father, nor 
having become the head of a family, and therefore this 
caſe muſt be governed by that of Milton cum Twambrookes. 
The diſlinction which has been attempted to be taken be- 
tween ſome of the former caſes and the preſent, that here 
the ſon put himſelf, out to ſervic, is not material; for un- 
til the age of 21, Hot having done either of the afts above 
alluded to, be continued a part of his father's wy 
Order of ſeſſions confirmed. Durnf.' and Eg, 4 V. 


I . ' * ? 7 ; , 

7 34 G. 3. X. v. New Forreſt. E. Coates, his wife and 
two children were removed from Reeth to New Forreſt, 
both in Yorkſhire. The ſeſſions confirmed the order, and 
ſtated the following caſe: On old Martinmas-day 1777, 
E. Coates hired himſelf for a year to G. Bowe of New For- 
ret, and ſerved that year there; on the 22d December 1777, 
E. Coates married his -preſent wife. William Coates, a 
legitimate ſon of his by a former wife, being within one 
month of the age of 16 years, and having gained no ſettle- 
ment in his own right, on the ſame Martinmas-day 1777 
hired himſelf for a year to R. Nelſon of Ellerton, which be 
accordingly ſerved. —L. Kenyon Ch, J. (after repeating 
the ſtatute of William) faid, that in this eaſe the fon was 
not ſeparated from the father; when the father was hired, 


the ſon had gained no ſettlement for himſelf; he indeed 


did on the ſame day enter into a contract which might 
or might not have been completed, and which, when com- 
pleted, would confer a ſettlement on the ſon ; but at 
the time when the father entered into the relation of ſervant 
at New Forreſt, the ſon formed a part of his family, Both 
orders quaſhed. Durnf. and Eaft, 5 V. 478. 

T. 34 G. 3. X. v. Stanwix. Jane and Iſabella Campbell 
both widows, and the five children of Iſabella, were removed 
from St. Mary's Carliſle to Stanwix, both in Cumberland, 
The ſeſſions confirmed the order, ſubject to the opinion of 
this court on the following caſe. Fane (who is ſince dead) 
was the widow of Alexander Campbell a Scotchman. Iſa- 
bella is the widow of Milliam Campbell, who was the legiti- 
mate ſon of Alexander and Jane; and the five children 


are the legitimate children of Milliam and Iſabella. Alex» 


ander became ſeized of a meſſuage and tenement in Stan- 
wiz by deſcent, upon which he reſided upwards of a year, 
the years -1774 and 1775, Some time before, 

yy and 


/ 
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and until the premiſes in S/amoix deſcended to Alexander, 
he reſided at Glaſgnw in Scotland, where William, about 19 
years of age, inliſted and left his father's family in Glaſgow, 
which was ſome years before the above pretnifes deſcended 
to his father. MHilliam, after having been for ſome time 
beyond the ſeas as a foldier, returned to England about 1 
years ago, (his father _ then dead,) and K 
the pauper Iſabella at Plymouth, and went beyond ſea again 
as a ſoldier, and at the end of two years returned again to 
England; and about ten years ago he came to Rickergat 
22 an adjoining towhſhip to Samir, where be lived 
ix years, and then removed into S. Mary's aforeſaid, 
where he lived four years, but never acquired any ſettle. 
ment by any act of bis own. Alexander fold part of the 
eſtate in Stanmwix in his lifetime, and reſided upon the re- 
fidue, conſiſting of a houſe and garden of the yearly va- 
lue of 21. 58. till his death, which premiſes he deviſed to 
Jane his wife for life, and after her death to William his 
ſon, his heirs and aſſigns for ever. But Milliam never be- 
came poſſeſſed 1 nor reſided thereon, having died in 
the lifetime of Jane, who, after her huſband's death, con- 
tinued to reſide upon the premiſes for ſeveral years, when 
ſhe removed to her ſon in S. Mary's aforeſaid, about four 
| years ago, and continued to live with him there till his 
death, and afterwards with his widow, until Jane ber- 
ſelf died in January laſt. —Bearcrsft and Ruffel in ſupport 
of theſe orders argued, That William was ſettled at Sanuir, 
his father's ſettlement there being communicated to him. 
They admitted, that if this were a queſtion between Slan- 
wix and any other pariſh in which Alexander had acquired 
a ſettlement, the ſettlement gained at Stantuix would not 
be communicated to the ſon, becauſe at the time Alexander 
ined a ſettlement in Samuix the ſon was not living 
with him, but had been abroad for ſome years; but they 
contended, that as the father had not gained any other ſettle- 
ment, the ſon would have no . at all, if this 
were not communicated to him, and that from neceſſity 
the ſon was entitled to this derivative ſettlement. That 
in all caſes the child muſt take the father's ſettlement, if 
. he have gained none for himſelf, That in X. v. Cliften (a) 
it was held, that if the father die before the birth of a child, 
he ſhall be ſettled where: the father was at the time of his 
death. That in X. v. St. Giles's Reading (b), it was decided, 


— 
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chat the ſettlement of the father is the ſettlement of his 
unſettled children, although he reſide elſewhere at the time 
of their birth. And that in K. v. Gold Aſbton (a), it was ſaid, 
that a child cannot be emancipated unleſs he bas gained a 
ſettlement of his own ; for that until that time the deriva- 
tive ſeitlement of his parents is not abandoned. L. Kenyon 
Ch. J. (topping Bower and Giles contra) That means as 


long as the ſon continues a part of his father's family. But 


here the ſon was emancipated when the father acquired a 
ſettlement in Stanwix ; had ceaſed to be a part of his 
father's family ſome years before, and had put himſelf un- 
der the control and government of others; and it is im- 
material whether or not he had gained a ſettlement for him- 
elf. The caſe of K. v. Haipole (O, where the fon had in- 
liſted himſelf as a ſoldier, was confidered fo clearly to be the 
caſe of an emancipation that it was not even argued, Both 
orders quaſhed. - Durnf. and Eaft, 5 V. 60. 
E. 35 G. 3. KX. v. Roach. The ſeſſions for Cornwall 
confirmed an order for the removal of Elix. Rounſavel from 
St. Columb Maj ar to Roach, and ſtated the following caſe. 
The pauper was born in Little Calan, where her father then 


reſided ; be aſterwards lived in Reach and gained a ſettlement - 


there, and the pauper lived with him until after ſhe was 
21 years of age; when ſhe was 22 years old, ſhe was de- 
livered of a baſtard child, for the maintenance of which 
a bond of indemnity was given to Roach, and ſhe continued 
Mill living with her father: About half a year after, ſhe 
left her father's houſe, and went to Mr. Henword's, a far- 
mer in Roach, as a wet-nurſe, and lived there eight weeks, 
for which the was paid 8s. A few days after ſhe left her 


father's houſe, he removed to St. Columb, where he rented. 


121. a year, and has lived there from that time; at the 
end of the 8 weeks, the pauper returned. to her father in 
St. Columb, where ſhe has ſince remained, but made no 


contract with him as a ſervant, nor gained any ſettlement | 


for herſelf. —This caſe was argued at conſiderable length 
by Lens in ſupport of the order of ſeſfions, and Faxfbaw 
and Caldecot comtra,—L. Kenyon Ch. J. It has been very 
properly obſerved on former occaſions, that this court 
ought to be anxious in determining queſtions ariſing on 
the ſettlement laws, to lay down clear and diſtinct rules 
for the information of a very uſeful claſs of. perſons, the 
magiſtrates, who are to decide in caſes of this kind. And 
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1 hope that the rule of decifion which we are about to 
eſtabliſh in this caſe, will fall in with every caſe that has 
been cited. For with regard to a ſuppoſed expreſſion of 
mine in K. v. Wilton cum Tavambrookes, there is an inaccu- 
Tacy in it. I think I could not have ſaid, becauſe it never 


was my opinion, that the mere circumſtance of a ſon's 


attaining the age of 21 was an emancipation ſo as to pre- 
vent his having a derivative ſettlement gained by his father 


afterwards, if the ſon continued to live with the father; 


for if tbe. ſon, with unbroken continuance, remain with, 
and a member of the father's family, he is not emanci- 
pated. _ But this propoſition ,will not break in upon any 
of the caſes, but may be reconciled with all of them, 
namely, that if a child, under the age of 21, leaves his 
father's home, and is thereby gua ſevered from his father's 
family, and returns to his father during a ſtate of pupil. 
age, during which time. policy requires that the child 


ſhould: be under the protection of his father, he muſt be 


conſidered as incorporated with his father's family, unleſs 
he has gained a diſtin ſettlement of his own, or has be- 
come. the head of a family himſelf : but if the child, after 
a ſtate of pupilage, ſever himſelf. from the father's fa- 

ily, je connet atterward be incorporated with it. The 
caſe of the ſoldier proceeded. upon that principle; he had 
neither gained a ſettlement, or was in a fituation to gain 
one, but he had ceaſed to be under the control of his pa- 


rents, and bad become liable to the control of others; 


and as he did not return to his father until after he was 


ol age, the caſe was thought too clear to be argued. But 


it muſt not he inferred from the circumſtances of that caſe 


not having been argued that it paſſed without conſidera- 


tion, and 1s not entitled to much notice; becauſe in a 
ſubſequent caſe (a), Alon J. who was a very good ſeſſions 
lawyer, alluded to it as a caſe properly decided. And if 
ſo, it muſt govern the preſent, tor 1 cannot diſtinguiſh be: 
tween them. Some ſtreſs, however, bas been laid in the 
argument to-day, an the circumſlance of that perſon having 
engaged in the ſituation of a ſoldier; but that cannot be 
material in any other way than as chewing that the ſon 
was no longer under the control of his father. So, in 
this caſe, this woman was above 21; ſhe had contracted 
the relation of ſervant with another family; ſhe was out 
of her father's family; ſhe was under no other control 


em 
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to him than that ariſing from moral obligation and grati- 


tude; and I cannot ſee how ſhe could afterwards be deemed 
to be incorporated with the father's family. The rule to 
be extracted from the caſes is this; if the child be ſeparated 
from the parents, and without marrying or obtaining any 
ſettlement for himſelf, return to them again during the 
age of pupilage, he is to all intents a part of his father's 
family, and his ſettlement will vary with that of his father: 
but if, when that time arrives, when in eſtimatian of law 
the child wants no further protection from the father, 
and removes from the father's family, he is not for the 

rpoſe of a derivative ſettlement to be deemed part of that 
117 : this rule will reconcile all the caſes, and will be 
found to be an intelligible one. The other judges delivered 
their opinions to the ſame effect. Order of leſſions con- 
firmed. Durnf. and Eaſt, 6 V. 247. 

M. 35 G. 3. K. v. St. Mary Cardigan. Elizabeth the 
wife of Jahn James, and her daughter Mary, and two ſons 
of John by a former wife, were removed from Sr. Mary 
Cardigan to Llanuihangel Mirad. The ſeſſions quaſhed 
the order, and ſtated the following caſe. Fames in 1767 
was ſettled in Llanwhangel Yfrad, and in 1770 was con- 


children born 
afterwards. 


The ſettlement 
of a perſon at- 


tainted, is com- . 


municated to his 


vided of ſheepltealing, and ſentenced to death, but before 


execution he eſcaped from gaol. Two years afterwards 
he returned to Cardigan, and continued there till 1792; dur- 
ing that time he married and had the ſaid two ſons; his 
wife dying, he married the pauper, by whom he had the 
ſaid Mary. He afterwards abſconded. It was agreed, 
but not ſtated, that his wife's ſettlement before marriage 
was in &. Mary Cardigan. —L. Kenyon Ch. J. This 1s 
a new caſe in the law of ſettlements ; and although the 
molt has been made of it in the argument, I cannot bring 
my mind to doubt about it. ve of the authorities 
referred to bear upon the preſent queſtion. A ſettlement 
is not the property of any man; it cannot eſcheat; neither 
can it be called a franchiſe; in the caſe of a franchiſe it 
was rightly decided that by attainder the franchiſe was 
loſt, and that the party had no right to vote at an election. 
But this perſon was befare his attainder ſettled in the pariſh 
to which the paupers were removed, and I think the father's 
lettlement was communicated to them, and that the juſtices 
at the ſeſſions were miſtaken. It would be another queſ- 
_ Rm er = rp Bro acquire a ſettlement 
alter the attainder. Order of ſeſſions quaſhed. Durnf. 
and oft, þ V. 116, . ? | WF 
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H. 10 C. St. Giles's and Everſly Blackwater. Though 
the place of the birth of a child, where the father bath no 
ſettlement, is the place of the ſettlement of the child; yet 
where the father hath gained a ſettlement, his children, 
though born in another pariſh, ſhall be looked on as ſet- 
tled at the place of their father's laſt legal ſettlement, and 
ſhall be removed thither, as well after the death of their 
father, if occaſion requires, as in his liftetime, ſuppoſing 
they have gained no ſettlement of their own. L. Rayn. 
1332. Str. 580, | | 
T. 8 V. A. and Luckington. Hotel and his wife were 
ſettled at Luckington, and came to Sr. Auflin's, and there a 
child was born. The father dies in the king's ſervices 
The queſtion was, who ſhall keep the child? It was ob- 
jected, that it was ſettled where born; for that they could 
not ſend it to the father when he was dead. But by Holt 


Ch. J. The death of the father doth not alter the child's 


ſettlement. Comb. 380. 
So if the father dies before the child is born; yet the 


child ſhall be ſettled where the father was ſettled before his 


Father dead and 


the mother a 
wicow, 


» 


death. M. 5 An. O. and Clifton. 19 Viner, 382. 
M. 1 G. St. George's and St. Katherine's. A man 
ſettled in St. Katherine's married, and had ſix children 
born there, and died. After his death, the widow goes 
into the pariſh of S/. George, with her fix children, and 
rents a houſe of 121. a year, and lives in it with her 
children four months. The ſingle queſtion was, whether 
the children ſhould be ſettled where their father was laſt 
ſettled, or have a ſettlement with the mother in the pariſh 
of St. George? And the whole court were of opinion, that 
the ſix children were ſettled in the pariſh of S/. George, 
where the mother's laſt ſettlement was. And by Parker 
Chief Juſtice, There is no diſtinction between the lettle- 
ment of children with the father or mother ; for they are 
as much hex's as the father's, and nature obliges her, as 
much as the father, to provide for them; ſo does the law; 
and every argument that holds for their ſettlement with the 
iather, holds as to their ſettlement with the mother. The 
reaſon why children ſhall not gain a ſettlement where the 
widow gains a ſettlement only by intermarriage is, becauſe 
it is then not her family, but her huſband's ; and ſhe cannot 
ive the children any ſuſtenance without the huſband's leave. 
But in this caſe, fince ſhe is equally puniſhable with her 
huſband for deſerting her children, and therefore could not 
leave them behind her, they muſt gain a ſettlement with her. 
Foley, 254. 1 Seff. C. 69. ; 
2 | f H. 13 
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H. 13 G. Woedend and Paulſpury. John Hunchur was 
ſettled at Hooderid, and died, leaving a widow and one 
daughter aged 14 years. The widow removed to Paul / 
pury, into a meſſuage and tenement of her own for life, 
and took her daughter with her, and the daughter lived 
with her there two years: And the queſtion Was, Whe- 
ther the daughter gained a ſettlement at Paulſpury? And 
it was adjudged that ſhe did; becauſe the mother being a 
widow, having gained a new ſettlement after ber huſband's 
death, the daughter gained a ſettlement alſo as part of her 
family, And there is no difference between a father's 
ming 2 ſettlement, and a mother's, in ſuch caſe as 
this; tor the mother is obliged to provide for her children 
after her huſband's death, as the father was when living; 
and ſhe could not leave this daughter behind her, neither 
could — be removed from her. L. Raym. 1473. Fol. 256. 
Str. 740. X | 

t 78 & 9 G. 2. Barton Turſe and Happiſburgh. Thomas 
Man hired a farm of the yearly value of 100 l. in Barton 
Turfe, which he occupied for about three years, and died 
there. After his death his widow removed from Barton 
Turfe to Happiſburgh, and dwelt in a houſe and occupied 
lands there, of the yearly value of 41. which were given 
to her by the will of her father. And Deborah her daugh- 
ter, r of the age of 13 years, went and lived with 
her mother as part of her family, for about a year and a 


ment in Happiſburgh, by living with her mother there, as 
part of her family, upon the mother's own” eſtate. For a 
child may gain a ſettlement under its mother after the fa- 
ther's death, equally as under its father whilſt alive. The 
mother's ſettlement has the ſame effeft upon the child as 
the father's had. Byrr. Sett.. Caſes, 49. 

And the like was held by the court in the caſe of Oullon 
and Hells, M. 9 G. 2. Id. 64. | ; 
M. 10 V. Wangford and Brandon. Three poor men 
of Wang ford came into the pariſh of Brandon, and there 
married three poor widows of Branden, who received re- 
lief from the ſaid pariſh; each of which widows had 
children by their former huſbands, ſome under ſeven, ſome 
above ſeven years of age. It was holden, that the children 
did not gain a ſettlement in Wang ford, nor were removable 


they indeed might be ſent thither for nurture only: Vet 
gill the pariſh of Brandon muſt relieve them there, and 

pot the pariſh of F/afgford, But the children above the 
. ; ; | | age 


half. By the court: The daughter gained a new fſettle- 


thither, to charge that pariſh. As to the nurſe children, 


age of ſeven years ought not to be removed at all; bein 
ſettled inhabitants in the pariſh of Branden. - And the — 
-moval of the mother ſhall have no influence on the ſettle- 


ment of their children. Carth. 449. 2 Salk. 482. Burr. 


Gerti. Caf. if * ' 

In the aforefaid caſe of Comner and Milton, T. 2 An. It 
was ſaid, that if after death of the father, the mother mar- 
Ties _=_ to a huſband who is ſettled in another pariſh ; 
her children, ſuch of them as are above ſeven. years old, 
{hall not be removed; thoſe under ſhalt be removed, but 
that only for nurture, for they ſhall be kept at the charge 
of tho other pariſh, where their. father whilſt living was 
ſettled ; and to that-pariſh they may be ſent after ſeven 
years old; as to the place of their lawful ſettlement ; for this 
accidental ſettlement of their mother, which was only by 
the marriage with a ſecond huſband, and as ſhe is now be- 
come one perſon with him, ſhall not gain a ſettlement for 
her children. | en 3 4 
And in the caſe of Foodend and Paul/pury aforeſaid, H. 
13 G. It was ſaid, that if after the huſband's death the 
wife ſhall marry again to a man ſettled in another pos 

er for 


her children by her former huſband muſt. go with 


nurture, yet they are no part of her ſecond huſband's fami- 


ly, and | therefore gain no ſettlement thereby in the pariſh 


where the father-in-law is ſettled. L. Raym. 1473. 

7. 67 G. 2. St. Giles in the Fields and St. Clements. 
Jacob Maile,” the pauper, was an infant of nine years of 
age. His father's ſettlement was not known: His mo- 
ther's ſettlement before / their marriage was known: His 
father died: His mother. married a ſecond huſband, who 
Had a ſettlement ; and ſhe, conſequently, gained a new 
dettlement by this ſecond marriage. By the court: Jacob 
Maile's ſettlement is where his mother was laſt ſettled be- 
fore her marriage with Jacob's father; the new-gained ſet- 
tlement of his mother not being gained in her own right, 
but only in right of her ſecond huſband. And in this caſe 
the court agreed, that where children are ſent with their 
mother for nurture, they are to be ſupported at the expence 
of the pariſh where their legal ſettlement is. Burr. Sel. 

2. ” 


g. 8 G. 2. K. and St. Mary Berthamflead. The father 
ran away, and the mother went and reſided on an eſtate 


| deviſed to her: One queſtion was, whether the children 


could gain a ſettlement, by reſiding with the mother on 

ſach eſtate, - where the father had never lived? And it was 

held by Lord Hardwicke Ch. J. That as it did not mo 
| h [ 


that the ſathet was dead, the court muſt ſu 
living; and in ſuch caſe, the children coul 


2 Ce C 1828. a 1 
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whoſe ſettlement was not known, married, had a child, het 


and ran away: The child was then nine years of age. 


ine court, the mother and children ought to be ſettled cher 


where the mother was ſettled before marriage. Foley, 252. 
M. 3 G. 2. St. Giles's and St. Margaret's. SarubEibe- 
rington, with Dorothy her daughter aged five years, was re- 
moved from St. Margaret's to St. Giles's, as being the place 
of- Sarah's laſt legal ſettlement before her marriage, ſhe 
having married an {r;jſhman who had no ſettlemem. And 
it was adjudged, that Dorothy her daughter ſhall be ſettled 
with her mother in the pariſh of &. Gilzs's where her ſaid 
mother's ſettlement was before marriage. Fol. 251. 
T. 9 G. K. and St. Paul's Shodwell, '* Reſolved by Eyre 
and Forieſcue, that where the father being a foreigner had 
no ſettlement, the children ſhould have the benefit of their 
mother's ſettlement ; for that her right ſhould deſcend to 
them, and they ſhould not be ſent to the place of their 
birth. © 2 Se. C. 113. | _ G1 res; 
H. 10G: St. Giless and Everſly Blackwater. It was held 
by the court, that where the father's ſettlement cannot be 


found, yet if the mother's can, the child ſhall have the be- 


nefit of that. 2 C. C. 112. © * | 
H. 28 G. 2. St. -Botolph's without Bifhopſgate and St; 
Jobn's Wapping. A child of an Iriſpman having no ſettle- 
ment in England, and ſuppoſed to be on board a man of 
war in the Vet Indies, and of his wife being an Engliſh 
woman, was adjudged to go with the mother to the mother's 
1 5. which ſhe had before marriage. Burr. Settl, 
af. + 7. . 8 A- ' | 4 © im 46+» % 
Me 33 G. 2. St. Matthews Bethnal Green and $t. Nuibe- 
ines. A man whoſe ſettlement was not - kriowti, married 
a woman who was ſettled in the precin&. of 87. Katherines 
They had a ſon born in Bethnal Green; which ſon mar- 
ried a woman ſettled in the pariſh of &. Leonard Shoreditchy 
and had ſeveral children by her. It was argued that theſe 
children ought'to follow the acquired ſettierhent of their 


Poor (Settlement with the parents.) 
him to be 
in no ſetile- 
ment but what was derived from their father: But the 


4129 


mother; and uot their father's, which was only a geriva> : 


rive one from their | grandmother, who had married a 
Frenchman that had no ſottlement- But not allowed by 
the court ; who faid, thar there is no Gifſercuce between 
an 
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Father and mo- 
\ ther both dead, 
and the child's 
ſertlement not 
known. 


+4 


an acquired and a derivative ſettlement. And the tale laid 
down was: this ; That the child's fettlement follows that 
of its father, if the father's can be found; and that no re- 
courſe ſhall, be had to the mother's ſettlemem, till that of 
the father can be traced no further. And theſe children 
were adjudged to be ſettled at S/. Katherini”s. Burr. Fell. 
482. e TUES | 
% travelling woman, having a ſmall ſucking child upon 


her, was apprehended for felony, and ſent to the gaol, 


and was hanged : This child is to be ſent to the place of 


its birth, if it can be known; otherwiſe it muſt be ſeut to 


the town. where the mother was apprehended, becauſe that = 
town ought not to have ſent the child to gaol, being no 


male fadtor. Read. Poor. 'Dalt. 168. 


1 


Statutes con- 
cerning the ſets 
tlement of ap- 
prentices. 


And where a child is firſt known to be, that pariſh muſt 
provide for- it, till they find another: By Holt Ch. J. 
Comb. 364. 372. vey 


v. Of ſettlement by apprenticeſhip. 

The ſtatutes relating to the ſettlement of apprentices, are 
theſe follow ing; which I will fifſt exhibit together at one 
view, and then ſet forth the judgment of the court of king's 
bench upon the ſeveral parts thereof. | 

By the 13 & 14 C. 2. c. 12. On complaint by the church- 
wardens or overſeers of the paar, within 40 days after any per- 
fon ſhall come to ſeltle in any pariſh, on any tenement under 
10 l. a year; two juſtices (4 Q.) may remove him to the place 
where he was laſt legally ſettled, either as a native, houſholder, 

gjourner, apprentice, or ſervant, for the ſpace of 40 days at the 
425 By * 1 Fo 25 17. 171 2 * Jays ſhell be 
reckoned, not from the time of his coming to inhabit, but from 
the time of his delivering notice in writing. | And by the 3 U. 
c. 11. Not from the time of delivering fuch notice, but from 
the time of the publication 7 ſuch notice in the church, 

But by the ſaid act of the 3 If any perſon ſhall be 
bound an apprentice by indenture, and inhabit in any town or 
pariſh, ſuch binding and inhabitation ſhall be adjudged a god 
ſettlement, — no ſuch notice in writing be delivered and pub. 


By the 12 4n. f. 1. c. 18. If any perſon after June 24, 
I71 f ſhall be — 2. by 2 — to Jo perſon 
reſidia under a certificate, in any pariſh, townſhip, or place; 
and net afterwards having gained. a legal ſettlement in ſuch 
pariſh, townſbip, or place; ſuch apprentice, by virtue of uch 
apprenticeſhip, indenture, or binding, ſhall not gain any — 
0 | | me 


N [ 
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in ſuch pariſb, townſkip, of place; but every ſuch appren- | 

* 7 in fuch pariſh, . 55 or Place, | | 
as if he had not been bound apprentice. ſ. 2. 

And by the 9 & 10 V. c. 11. No perſon who ſhall come 
into any puriſb by a certificate, ſhall be adjudged by any att 
chat ſoever to gain a ſettlement in ſuch pariſh, unleſs he ſhall 
bona fide fake a tenement of 101. & hear, or execute an annual 
= in ſuch pariſh. (And conſequently not by apprentice- 

ip.) | 


i 1 
And by the 8 An. c. 9. and 9 An. c. 21. The maſter 
ſhall pay duty of 6d. a pound, fer Sol. or under, and of 12.4! 
a pound for every pound abvve, of money, or of things not money 
according to their value, given with apprentices, and propor- 
tionably for greater or leſſer ſums : Except money given with 
pariſh apprentices, or out of public charities. The ſum given 
to be written in the indenture in words at length.” And beſides 
the flamps before requiſite, the indentures to be moreover Gamp- 
ed with anather flamp, denoting the 6d. or 12d. 4 pound re- 
ſpeftively. And if the ſums are not truly inſerted, or duties 
wot paid or tendered, or indentures not flamped or tendered ti 
be flamped within the time limited; ſuch indentures ſhall be 
void, and not available in any court or place, or to any purpoſe ' | | 
whatſoever. | ; 
And by the 31 G. 2. c. 11. No perſon who ſhall have been 
bound an apprentice, by any deed, writing, or contr act, not in- 
dented, being firſt legally lamped, ſhall be liable to be removed 
from the place where he was fo bound and reſident 40 days, by 
any order of removal, or order of ſeſſions, by reaſon only of ſuch 
writing not deing indented. 
The ſtatute of the 13 & 14 C. 2. gives power to remove Genera! expefi, 
perſons within the ſpace of 40 days after they come to — ma 
reſide, but no power to remove them after the ſaid 0 | 
days; and conſequently where the overſeers have neglected | 
to remove them for 40 days, they become afterwards un- | 
removable. The ſtatutes of J. 2. and W. 3. do reſtrain 
ſuch 40 days reſidence to be after notice in writing; but 
the latter clauſe of the ſtatute of V. takes off that reſtric- 
tion with regard to apprentices; and the reaſon thereof is, 
becauſe ſuch notice would be to no purpoſe, for that the 
Juſtices cannot, upon the complaint of the overſeers, remove 
the apprentice from his maſter, that is to ſay, they cannot 
upon complaint of the overſeers make void the indenture 
between the maſter and his apprentice, by which the ap- 
ner. is bound to live with his maſter, and the maſter is 
und to keep him; for this can only be done upon the 
complaim of the maſter or apprentice : and continuing 40 
$ 


* * 
x „ 
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continuing 40 days removable, but not removed, after no- 
tice ;' and conſequently the party hath gained a ſettlement, 
And. it is poſſible that the apprentice may gain as many 
ſettlements as there are ſpaces of 40. days in the term of his 
apprenticeſhip ; and where he ſeryes the laſt 40 days, there 
is his laſt ſettlement : Conſequently, he may gain a ſet- 
tlement long before his maſter ſhall gain one; as where 


ce: Or, he may gain a ſettlement, whilſt his maſter 
hall gain none, as when he reſides upon a tenement under 
10]. a year: And of conſequence, the maſter may be re- 
moved, when the apprentice cannot be removed; and in 
ſuch caſe the maſter ſhall be neceſſitated. to apply to the 
juſtices, to compel the apprentice to go along with him, 

E. 21 G. 2. Stratton and Llewanick. Two juſtices 
make an order | to remove Stephen Pethick from Llewanick 


order. The caſe was; Stephen Pethick the pauper, at his 


as an apprentice with his brother-in-law Jahn Pe- 
ſberict, by trade a cordwainer, in the pariſh of Stratton, for 
fix years, to learn the ſaid trade: But at the time of 
placing him as aforefaid, no indenture of apprenticeſhip 
was executed. His mother agreed to pay to his maſter 41. 
in bong. * 41. at te ape of. three years, and his maſter 
was to find him meat, drink, waſhing, and lodging dur) 
the ſaid fix years, and his mother was to Bad bio eats 
during the ſaid term. All which was performed accord - 
ingly. And the ſaid Stephen Pethick believes, that in or 
about the laſt year of the laid term, one part of an inden - 
ture was prepared, in order to bind him an apprentice to 
the ſaid John Petherick, purſuant to the ſaid contract or 
agreement: But he doth not remember that he execute 
the ſaid part, or that it was executed by his mother and 
the ſaid Jahn Petherick, or either of them, por what is be- 
come of the ſaid one ,——It was moved to quaſh 
theſe orders, for that all this doth not amount to ſuch a 


H. 22 G. 2. Mauman and Falmouth. le was 3 to 
Name e eee 


days unremovable without notice, is the ſame thing 2 


= maſter's ſettlement ſhall ariſe from executing an annua] 
0 it 


to Stratton. And upon appeal, the ſeſſions confirm that 
of 14 years, was by bis mother (being then a widow} 


ra — as 8 3 1 
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firming the ſame, for removing Fane Luckey from Falmouth 
to Matunan, upon the foundation of ber having ſerved an 
apprenticeſhip there. The objedion was, that it was only 
by. a parol binding; whereas the act requires that it be by 
indenture, . On a rule to ſhew cauſe, the counſel on the 
other ſide acknowledged that it could not be ſupported, 
Bur. Go.... : 

T. 17 G. 3. Whaplead and Fleet, Two juſtices re- 
moved Ann Burkett from the pariſh of Fhapload, to the 
pariſh of Fleet ; the ſeſſions on-appeal confirmed the order, 
and ſtated the following caſe : That Ann Burkett the pau» 
per was, when an infant, bound an apprentice by the over- 
ſeers of M haplaad aforeſaid, to Themas Pears of the ſame 
place, till ſhe ſhould attain her age of twenty- one years, or 
marriage; that the original indenture was properly execut- 
ed by all the pariſn- officers, and allowed by two juſtices; 
the counter- part was alſo allowed by the ſame juſtices, but 
neither the ſaid indenture, nor counter- part, was executed 
by Pears the maſter. That the maſter nevertheleſs ac- 
cepted the ſaid indenture, and the pauper, whom he conſi- 
dered as his apprentice till the apprenticeſhip expired. That 
the pauper lived with her maſter, as his apprentice, for five 
years, when, with the expreſs' conſent of her maſter, ſhe 
let herſelf to live with William Cockayne in the pariſh of 
Fleet aforeſaid, and did live there a year under that Hiring. 
That ſhe afterwards hired herſelf, with the fame conſent, 
to one Belton in the pariſh of Sutton, and lived there about 
half a year; ſhe then returned to live with her maſter Pears 
as his apprentice, and continued with him ſix weeks, when, 
with his conſent, ſhe hired herſelf at different times to ſe- 
veral other places, in different pariſhes, but did not- live in 


that th 

that the 

ſhould gn * 
counter - part of 
the indentures. 


any of them for a year; and always received the wages 


from her different maſters, and no ways accounted for the 
ſame to the ſaid Pears : That at the time ſhe attained her 
age of 21 years and for 4 months before ſhe had lived, with 
her maſter's conſent, with one Briggs of the pariſh of Ther- 
ney, where being with child, ſhe ſoon after left her place, 
and went to HFhapload aforeſaid, who removed her to Fleet 
aforeſaid. —— Mansfield, in ſupport of theſe orders, con- 
tended, that by 8 & 9 . c. 30. ſ. 5. the maſter is requir- 
ed to execute a counter-part of the indentures, and that 


this requiſition not being complied with, 1 obtained 


no ſettlement 5 — apprenticeſhip.—— By L. Mansfield 

and the court: There is no doubt; the binding was au- 

thorized by 43 Elix. c. 2. /. 5. long before the act requiring 

a counter-part : But, though the binding was valid if the. 
Vol. III. | Ee * 


appren- 


To be fiamped. 


with the ap- 


premice. 
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apprentice was received; it was doubtful, until that ſtatute 


in Ho ſpect confirms the power of binding, which 
88 fully eſtabliſhed. 'Both orders quaſhed. Cal. 
= 3 Ws 1 | 2 1 = 
NI the ſeveral eng alts, the indenture is to be writ- 
— — t or paper flamped with a 6s. flamp ; ex- 
cept i ures of pariſh apprentices, which are to be on a 
fixpenny ſtamp. And there are to be additional ſtamps (as 
:aforeſaid) in proportion to the value of money or other 
things given with the apprentice ; except money given with 
pariſh apprentices or out of publick charities. - 
T. 11 9 18 C. 2. Llanvair Dyffrm Quyd and Llanli- 
dan. John Edwards, an infant, was by bis father bound 
entice by indenture, but the indenture was not ſamp- 
ed. And * ruled, that e not being on 
—＋ * ed parchment or paper, could not be given in evidence 
at a | bring abſolutely — to all — and purpoſes. 
Burr. Fertl. Cuſ. 236. e 
M. 16 G. 2. Holbeck and Gilderſon. ' Peter Orange the 
pauper was bound a pariſh apprentice by indenture ; but 
the indenture being produced, it appeared not to be —— 
It was objected, that by the 5 , c. 21. which hays a duty 
of 6d. the indenture of a pariſh apprentice, it is enact- 
ed, that ſuch indenture ſhall not be given in evidence, nor 
be available in any court, till the duty and alſo a penalty 
of gt. be paid, and the parchment or paper ſtamped; And 
by che court: This indenture was neceſſary evidence to 
make out the proof of a binding by indenture; for. that 
binding could be no otherwiſe proved but by the indentute 
and the indenture being not ſtamped could not be admitted 
as evidence, and the juſtices-ought to have paid no ragatd 
to it. Burr. 8h. Caf. 199. n . 
H. 4 G. 2. Cuerden' and Leyland. On a ſpecial order 
of ſeſſions it was ſtated, that the r was bound appren- 
* tice by indenture; and the maſter had 208. paid him; that 
be ſerved three years; but that the maſter never paid the 
duty of 6d. in he pound according to the 8 An. c. 9. /+ 
a 39 which Tays,” that if the duty be not paid, the-indenture 
all be void to all intents and purpoſes whatſoever. The 
* caſe was reſerred to Forte/eus J. who went the circuit: 
"Aid he held - it a ſettlement, becaufe the maſter- had fix 
months to pay the duty im; To<hat during thoſe fix months 
a ſettlement 


n ſeitlement was gained; and it ſhquld not be in the pov 
of the gore ay e 251 
n the ſeſſions held it à ſettlement. 
upon debate in the king's bench, the order was quaſh- 
ed; for erer 
purpoſe, the act of parliament had made it void to 
all intents and 1 * whatſoever. And tho” it was a 
hard caſe, they could not break thro” the poſitive words 
the aft. Str. g03. 2 . C. 134. 8 7 
E. 19 G. 2. Baxter and Fairlam. The. ſingle queſtion 
upon a demurrer was, whether an indenture of an. appren- 
ticeſhip, where 6d. is mentioned to be the ſum given with 
the tice, be or be not void for want of the duty being 
paid for the ſum ſo given. By the court: No duty was 
ever intended to be paid for ſo inſignificant a ſum, there 
being no coin in England ſmall * to pay it. And 
by the act no ſtamp is required for lets than 203. 1 Vl. 
on, 129. _ 
H. 28 G. 2. Yarmouth and St. Margaret's in Norwich. 
The pauper William Fackſon was bound and ſerved a ſeven 
years apprenticeſhip in S. Fulian's, Norwich. But it ap- 
peared that the apprenticeſhip was in conſideration of 6d. 
given to the maſter with the ſaid apprentice, and no duty 
was proved to be paid for the ſame. It was otyetted, that 
this indenture was void to all intents and — But 
on ſhew ing cauſe, the point was given up, on hority 
of Baxter and Fairlam. Burr. Settl. Cal. 379. bo 
H. 7 G. 3. St. Matthew's Bethnal Green, and St. Bo- 
telph's Aldgate, The ſum of 51. was inſerted in the inden- 
ture as given with the apprentice, .and was paid to the 
maſter accordingly, and the indenture had no flamp denot- 
ing the duty of 6d. in the pound being paid by the maſter 
for the ſaid ſum. This ſum was paid out of a voluntary 
annual - ſubſcription for putting out children apprentices 
brought up at the charity ſchool of the pariſh of Sr. Jobn 
Mapping; and truſtees are appointed annually. for manag- 
ing the ſaid charity, and a treaſuter. It was objefted, that 
chis being a private and not a permanent charity, and con- 
ſequently not within the exception of the act of parliament 
as to publick charities,. the indenture therefore, not being 
mped, was void. But by L. Mansfield and the court ; 
It is a Publick charity, and à very laudable one. It is not 
that it ſhould he a permanent charity. The rea- 
ſon of the diſtinction between a publick and private charity 
1s obvious; might be calculated to evade 


2 * he 


} 


Money given to 
clothe the ap- 
prentice. 
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the act, but a publick one cannot be ſuppoſed to have been 
Burr. Seth Cafe l... 
But upon payment of the duty and penalty, and a receipt 
thereof from the ſtamp- office produced in evidence, the 
writing is made good. 8 Mod. 305. | 
„E. 13 C. a. Nes Owram and Guenden. The mother 


1 


of... Samuel Spencer the Nag propoſed. to put him an ap- 
No 


prentice to a maſter at rth Owram, WhO refuſed to take 
him becauſe he wanted clothes; but propoſed to take him 
if, they would clothe him, or give him money to clothe 
him with. The grandfather of the boy ſaid he would do 


10. And it was [thereupon agreed, that the grandfather 


ſhould. pay 308. to the. maſter to clothe the boy withal, and 
that the maſter ſhould take him as an apprentece. And in 


- purſuance of that agreement, the maſter did lay out 3os. in 


was not obliged to clothe the boy before he was his ap- 


clothing for the boy. And afterwards, an indenture was 
drawn and executed by the maſter and the ſaid Samuel 
Spencer the apprentice: And the 308. agreed to be given 
and laid out as aſoreſaid was paid by the TT to the 
ſaid maſter. And in conſequence thereof, the ſaid appren- 
tice. ſerved, his ſaid maſler under ſuch” indenture and agree. 
ment for {tx years in North Owtam. And in the ſaid in- 
denture a covenant was made and mentioned, for the ſaid 
maſler to find clothes for the ſaid apprentice during all the 
{aid term. But in the indenture no mention was made of 
the ſaid ſum of 308. ſo agreed to be given as aforeſaid, nei- 
ther was any duty paid for the ſame, nor was the ſaid in- 
deniure ſtamped; with the additional lamp required by the 
8.41. c. g. to denote ſuch ſum given with the apprentice. 
It was urged, that the apprentice hereby, gained no ſettle- 
ment; both becauſe - By given with him was not in- 
ſerted in the indenture in words at length, and alſo becauſe 
the indenture was not ſtamped with the ſaid additional 
lamp. By the court: The not Ai in words at 
length the full ſum received or contracted for, ſubjecis the 
waiter to à forfeiture, but doth not make the indenture 
void. And upon the ſtate, of the caſe, the maſter is to be 
looked upon in no other condition than if he had been a 
ranger em eee by the grandfather. to clothe 
the boy.: d the: grandtather was obliged to repay him, 
and did repay him. This clothing was before the binding; 
ſo that it amounts to no more than putting a boy appren- 
tice ready clothed. It is not a premium. received by the 
waſler. The ſtatute means money given for the beneft 
of the waſter.. But he has no benefit from this 30s. He 


prentice : 
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prentice: and this agreement was executed before the in- 
denture was ſealed. And it was 1 that the ap- 
prentice gained a ſettlement under the ſaid indenture. Burr. 
Setth, Cafe, 145. aro of ant nn e 


.. 30 C. 3. K v. Waltin in L. Dat. - Richard Cu- , 
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pprentice oo- 


i, and his family, were removed from Halton in Le Dale venanting to 


to Kirkham both in Lancaſhire. On appeal it was admitted f. 
al ſettlement was in Kirkham, but the &c. and the ma 


that the pauper'vorigin 


ide tor him - 
f meat, drink 


appellants inſiſted that he had gained a new ſettlement by —_ — 


apprenticeſhip in Malton; and in ſupport of it offered in 
evidence an indenture of apprenticeſhip by which he bound 
himſelf to Croft and Hall, calico printers, for 7 years: The 
indenture contained befides the uſual covenants, a covenant 
on the part of the pauper, that he would provide for bim- 
ſelf, meat, drink, waſhing, lodging, apparel, and phyſic du- 
ring the term; and his maſters covenanted to pay him 5 8. 


per week for the three firſt years, 6 7 np for the 4th 


and 5th years, and 7 8. per week for th and 7th years. 
The indenture alſo contained à proviſo that in caſe the 
pauper ſhould be viſited with ſickneſs, and thereby rendered 
unable to perform his work, or ſhould neglect the fame, 


he ſhould not be entitled to any wages during the time of 


ſuch ſickneſs or neglect. And in caſe he was not employs 
ed at the buſineſs 2 which he was bound, then his maſters 
ſhould be at liberty to reduce one half of his wages for 2 
months yearly during the term. The pauper ferved 2 years 
in Walton under this indenture, which Was written upon 
the proper ſtamp, but no additional duty was paid accor- 
ding to 8 An. c. 9. The reſpondents inſiſted that the in- 
denture was inadmiſſible in evidence, and void not on 

for want of a ſtamp for the additional duty, but alſo on 
account of the nature of the contract and the claufes con+ 
tained in the indenture; but the ſeſſions thought otherwiſe, 
and reverſed the order. ——L. Kenyon Ch. J. The caſe of 
Pennington v. Sudall which has been cited, cannot be taken 
as an authority deciding any thing. If we were to infer 
any thing from the caſe, it would rather be the reverſe of 
that which has been ſuppoſed ; becauſe the caſe went off on 
an agreement to admit the apprentice- to his freedom which 
could only have been done under the idea that he had ſerved 


a legal apprenticeſhip.” The principal queſtion, relative to 


the additional ſtamp duty, cannot be decided on this caſe, 
as it is now ſtated. I believe it is the practice at the ſtamp 
office to ſet a value on theſe ſorts of benefits as a matter 
courſe, when the indentures are carried to them. Now 
here the apprentice ſtipulated to provide himſelf with cer- 
tain things, which it is ſaid the maſter is bound by law. to 
2 Ee 3 provide 
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provide for him, and for which it is contended an addition- 
al ſtamp duty ought to have been paid, becauſe it is a bene- 
fit to the maſter: But on the other hand, the maſter was to 
make certain weekly payments to the apprentice. Then 
how can we ſay that thoſe paynients were not an equiva- 
lent for the maintenance, Le. 1 believe they are much 
more. But before we can decide the material queſtion, 
the juſtices muſt find the fact whether thoſe _—_— were 
or were not an equivalent, I therefore ſtudiouſiy avoid giv. 
ing any opinion on the general queſtion : and it is enough 
for me to ſay at preſent, that it does not a but that 
the maſter gave an equivalent for the benefit which he 
received. ——Buller J. I do not ſee any thing like a bene- 
fit to the maſter, for which an additional duty ought to 
have been paid, The maſter .covenanted to pay the ap- 
prentice ſo much per week ; that clearly is not within the 
Aatute. Then it was provided, that in caſe the appren. 
tice ſhould be ill and unable to perform his buſmeſs, or 
neglect to do it, he ſhould not receive any wages: but 
this was no benefit to the maſter ; it was only an agree- 


ment that he ſhould not pay, but not that he ſhould receive 


The friends of 
the apprentice 
covenant to 
maintain and 
clothe him, 


any thing. Per Curiam, order of ſeſſions confirmed. Durrf. 
and Eaſt, 3 V. 515. | ! ö ; 
*.;T.32G..3. K. e. Leighton. J. Price and his family were 
removed from Leighton to Church Coppenhall both in Cheſhire, 
The ſeſſions quaſhed the order, and ſtated the following caſe: 
The pauper was bound an apprentice by his father (who 
was {tried in M dulſtamuood) to R. Lindrop of Church Cip- 
penhall, ſnoemaker, under an indenture for 4 years, to learn 
the trade of a ſhoc maker, in which was a covenant by the 
father that he would, at his own charge, find and provide for 
his ſon good, competent, and ſufficient, meat, drink, and 
lodging on every Sunday during the ſaid term, and would 
provide him with clothes and apparel of all ſorts, (except 
working aprons and ſhoes,) and alſo — There was 
alſo (inter alia) a covenant on the part of the maſler to 
provide for the apprentice meat, drink, and lodging (except 
on Sundays), during the term. The indenture was properly 
executed and aticlſed, and written on a 58. ſtamp. 
pauper ſerved the 4 years in Church Coppenhall for ſix days 
and nights in each week, and went to his father's at }//- 
flanweed on every Sunday. The father expended 5 |. and 
upwards in clothing his ſon, and in providing meat, drink, 


&c. for him on Sundays during the term; for this no addi- 


tional duty was paid according to the 8 An. c. 9.— . 
Kenyon Ch. J. This has beeri vexata gqueſiio ever ſince I came 
into Fe/iminſier Hall; and various opinions have bow or 

tert 


LY 
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tertained upon it. It is true that. if an indenture be taken 


is by no means deciſive. The queſtion depends on 
* — J. 34. 45. 3 the former /. impoſes a duty on all 


ſor which a duty ſhould be paid. It occurred to me early 
in the argument that, in n to ſee, what would or would 
not be conlidered as a benefit to the maſter, it was neceſ- 
ſary to enquire what were the duties that reſulted from the 
bare relation of maſter and apprentice, And I think that 
the 8 and g . 3. c. . 5. throws a great deal of light 
upon that point; becauſe if from the time of the flatuee of 
Eliz. to that time, maſters could not be compeNed to pro- 
vide for pariſh apprentices, and that law was made for the 
purpoſe, it Pads an the obligation of providing for appren- 
tices did not reſult from the mere relation of maſter and 
apprentice; for if it had, that part of the ſtatute of . 3. 
was unneceſſary. The caſe of pariſh - apprentices is the 
only one where an apprentice can be put out nolent, volens 3 
all the others depend on the expreſs ſtipulation to be 
made by the parties intereſted, It has never been held 
that the obligation of the maſter extended to the proving 
of clothes the apprentice, and' yet I cannot diſtingui 

that from the obligation to provide ſuſtenance ; for the for- 


mer are equally neceſſary with the latter; and in other 


caſes than thoſe of pariſh entices, clothes are generally 
provided by the friends of the apprentice. But if every 
3 be valued and a duty ſet upon it, from which a 
benefit ariſes to the maſter, it might be equally ſaid that 
' theearnings of the — ſhould be liable to the duty. 

The argument therefore, that _ benefit which the 


maſter derives from the apprentice, 
proves nothing. The au rity of Afton J. is in all caſes 
worth reſorting to, but particularly ſo in caſes of ſeſſions 
law, in which he was remarkably converſant, And. his 
41 9 Ee 4 | opinion 


proving too much, 
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opinion in the caſe alluded to is very ſtrong to this point. 


1 think therefore, that the clear meaning of the ſlatute of 


An. is, that where money, or money's worth is given to the 


maſter by the friends of the apprentice by way of premium, 


a duty ought to be paid for it; but that where meat, 
clothes, &c. are to be provided hy the mpſter, no duty is 
payable, becauſe there is not any {ing given #d the maſſer. 
Buller and Greſe . delivered their opinions to the 
ſame effect. r of ſeſſions quaſned. Durnf. and Eft, 
4. 25 220 WIS £2 404408 . 

5. 7. 5 & 6 G. 2. KX. and Mellingham. A perſon was 
bound by indenture, though not actually indented ; and 


the ſeſſions adjudged. the ttlement on the foot of that 


binding. Exception was taken, that this was a binding 
without indenture, and not good; and alſo whatever the 
writing was, the pauper was no party to it, nor could be 
concluded by it: And a.deed poll will not bind an infant, 
nor a poor perſon put out by the overſeers, without bis own 


contracting; for the ſtatutes which make ſuch covenant 


The aſſent of 2 


Juſtices neceſſa- 


ry, and they 


muſt be toge- 
ther, 


Infant bin 
himſeif. _ 


Binding for leſs 
term than 7 


years, 


binding upon them, do require that the binding be by in- 
denture.' And by the court, The exception muſt be al- 
lowed, and the order quaſhed. 1 Seff. Cuff. 330. 
And'this conſideration was the cauſe o = ſta- 
tute of the 31 G. 2. c. 11. above-mentioned, which enaQts, 
That no perſon bound by writing not indented, being le- 
eau ſtamped, ſhall be liable to be removed for that defect 
only. 71 
In the caſe of K. v. Hamſtall Ridware, T. 29 G. 3. it 
was determined, that an indenture of a pariſh apprentice 
aſſented to by two juſtices /eparately. is void, and that no 
2 gained by ſerving under it. Durnf. and Eff, 
J. a). 5 
; 2 G. 2. Newberry and St. Marys in Reading. A 
poor boy, of 14 years of age, bound himſelf apprentice for 
7-years to a weaver. It was argued that this was not 
a binding according to the ſtatute, and therefore did not 
gain a ſettlement; and that the indenture was void, be- 
cauſe an infant could not bind himſelf. - But by the court, 
It did gain bim a ſettlement; for an infant may make an 
indenture for his on benefit. Foley, 154. Andr. 373. 
M. 10 G. 2. St. Nicholas's and $t. Peter's both in Ipſtuich. 
There was an indenture of apprenticeſhip' for four years ; 


which the apprentice ſerved accordingly : Whereas the 


— 


— 


(a) See this caſe more ſully, 1 vol. title Ppprentices- 


— 


{latute 
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ſtatute of the 5 Big. requires that üt ſhall not be for leſs 
than 7 years. And tbe queſtion Was whether this ſhould 
in a ſettlement ? It was urged, that it could not; fot 
t the ſaid” ſtatute of the 5 Hh. enacts, That all inden- 
tures otherwiſe than by that ſtatute ſhall be cleafly void in 
the law to all-intents and purpoſes q and it is appointed by 
the ſame ſtatute, that perſons dwelling in eities and towns 
corporate ſhall take 4ypprentices for 7 years at the ſeaſt ; 

whereas this maſter, dwelling; in à town corporate, hath 
taken this apprentice only for 4 years. But by L. Hard- 
wicke Ch. J. and the court: The indenture is not void, 
but only voidable, at the election of the parties themſelves, 
if they think fit to take advantage of it; and not by a 
third perſon, It can only be avoided by the maſter or 
ſervant, who were the ies to it 3 but not by the pariſn, 
who have had the benefit of the ſetvice of this appteritice. 
And the difference between this and the caſe of Cutraen 
and Leyland a), is, that the act about the ſtamps not only 
fays, that the indentures not ſtampedł ſnall be void, but goes 
on and adds theſe words, and nat available in any court or 
place, or to any purpoſe uuhalſocver, and that no indenture re- 
quired by that act to be ſtamped,” ſhall be given or admitted 
in cvidence, unleſs the party firſt make oath, that the ſum 
really given with the apprentice, or contracted for, was truly 
inſerted. And yet the order made in that caſe was ground- 
ed upon the indenture, which was not ſtamped; nor was 
the duty paid. Therefore the Juſtices admitted a mattter 
in evidence which they ought not 'to have done. © And it 
hath been holden, that if the juſtices admit evidence which 
they ought not to admit, it is a ſufficient reaſon for quaſh- 


ing their orders. Burr. Settl. Caf 91. 


pauper, was bound a pariſh apprentice in St. Fetrox; until 
her age of 21, without the alternative or till time of marriage 
as the ſtatute requires. It was urged, that by this binding 
and ſervice ſhe gained no ſettlement, the binding 
being contrary to the ſtatute, and therefore void. But 
by the court, the above caſe of Sr. Nicholas's and St. Peter's 
18 in point. The indenture is not void, but only voidable 
by the parties themſelves, if they ſhall think fit to take ad- 
vantage thereof; but it is neither void nor voidable by the 


. — — _— 


(a) Aale, this ſame title. 


— Ix 


Z. 9 


pariſh as to gaining a ſettlement; Burr. Settl. Caf. 248. 


T. 19 G. 2. St. Petrox and Stoke Fleming, Anne Giles, the Binding for ſus- 
ther term than 
the law allows. 
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Apprentice of ' E. 9 G. * Famſey and Ss. Mic bac g, Southampton. 
— — Saul Biſhop was bound an ice to William Kearly of 
certificate man, AU Saints, for four years; ſerved him there three years. 
It was then agreed between them and one Samuel Dagnell, 
reſiding in Ramſey under à cenificate from $7. Giles's in 
2 that Biſbep work with Darnell the remain- 
der of his apprenticeſhip ; for Which, Kearly was to receive 
2% a week. Hip accordingly ſerved: him, and reſided 
with him in 222 The was, Whether the 
prentice gained a ſettlement by this ſervice in Romſey 7 h 
argued, that he did ; not as ſerving the certificate man, 
his original maſter in that pariſh, 
maſt be conſidered as performed to tho original 


was in no ſenſe apprentice to the certificate man; but 
originally was, and continued to be, the apprentice of 
— 1 and the laſt 40 days of his ſervice, by the permil- 
and approbation of his original maſter, gained him a 
ſettlement. —— On the other hand, it was inſiſted, that the 
true meaning and conſtruction of the act of parliament is, 
that no » wr or hired ſervant ſhall gain a ſettlement 
in a pariſh to which the —— by certificate, and in 
ich the maſter himſelf was thereby precluded from gain- 
ing one. And this aſſignment af the apprentice.to a cer- 
a man is exaftly within the ſame reaſon, as if the 
original binding had been to a certificate man. — By L. 
Mansfield : This queſtion is plainer than any argument 
can make 1 — ty intention of the att — 

prevent certiſicate rom bringing a char nt 
pariſhes into which they came — 4 then 
can it be imagined, that another man's apprentice ſhould 
gain a ſettlement by ſerving him in that pariſh, when his 
own apprentice is made incapable of doing ſo? And the 
court were--unanimouſly of opinion, that the apprentice 
a . 3 1 we Settl. _ 40. : 
; * 7. 31 C. 3. A. v. Hinckley. . Furboroug 
Sage . Was bobs at Frowk worth, _ bis — 1 — 
Denman in at © years old was bound a pariſh apprentice to D. Palmer 
ä inckley, who was reſiding — — 1 
- 6 | 7 an. 


" 
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part of his time with 


a week to Palmer, which was paid 
ſerved Hurfl in Hinckley. above 40 days before he 2 * 
The ſeſhons being of opinion that he gained a ſettlement 
by ferving Hurſt —— the aſſignment, confixmed the or- 
2 which he and his wiſe were removed from '\Frowtkf- 
— to Hinctiy.— The court took time to conſider, 
when L. Kenyon Ch. J. delivered their unanimous opinion. 
The queſtion in this caſe is, whether any ſettlement was 
obtained by the apprentice by his ſervice under his ad 
, who was a pariſhioner of Hinkley, in that pariſh, his 
he was. aſſigned having been certified 
hereto. The firſt impreſſion made upon my mind was, 
that as the laſt 40 days of the apprenticeſhip; were ſerved 
under a 8 who was not under the by RIES 
tificate, ſuch Tervice gained a ſettlement : 22 | 
more fully into the authorities cited, on 97 4 1 had 
my firſt opinion, and adverting more particularly to the 
words of the ſtatute of Anne, 1 am diſpoſed to think that 2 
ſettlement was not acquired by the ſervice under, the in- 
denture with the ad maſter in Finciley, altho' he were 
not reſiding there under the certificate. And that opinion 
which we have formed proceeds principally on the words 
of the flatute of Anne, and the view: with which it was 
ed. By the general tenure of the certificate att, perſons 
{ettled i in one pariſh, bringing a certificate with them into 
another, have a right to remain there until they become 
chargeable ; and the pariſh to which ſuch certificate is 
ed cannot refuſe to receive them. But the mi Wa, 
that tho' the certificated perſons themſelves could not 
ſettlement in that pariſh, yet they were the means of confer- 
ging ſettlements on others, by tak; 1 ATT" 
which was thought to be a great c hardſhip on thoſe pariſhes 
who were bound to receive them under the certificate, There- 
fore to provide againſt that inconvenience the 12 Ann. f. 
1. c. 18 (a) was paſſed. There bas never been any pre- 
ciſe determination on this point; and thereſore we think 
ir better to abide by the words of the act, from whence the 
2 of the yr ary can be beſt collected; and the 
act having expreſsly provided, that perſons bound appren- 
tices to certificated men ſhall not by virtue of /uch apprentice» 


1 
Hl 


— * 


— 


(a) See the beginning of this title. 
ſhips 


* 


pprentice to a 
App who had 
wo certificates 
rom the ſame 

ariſh to differ- 


t 
the 
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ſhip, indenture, of binding, gain 2 ſettlement in uch pariſß, 
it is neceſſary hat the brag hol be ſuch Fare evi 
capable of conferring a ſett it by ſervice under the ori- 


ginal maſter in that place, other wiſe no ſettlement can be 


ined there by virtue thereof: for the legiſlature intended 
der mona whatever of this ſort dane by a certificated man 
ſhould help to bind the pariſh. As to the caſe of K. v. 
Pethain(#);, where it was held,” that the apprentice of a 
maſter certificated to Underden might gain a ſettlement 
under un affignment to a ad maſter reſiding at Lidd, which 
was a third pariſh 5 that does not govern the preſent; be- 


- cauſe it does not interfere with the policy of the ſtatute of 


ariſhes at 
2s I 
ume, 


Anme; ſor the pariſh of Lidd had not received the original 
maſter by force of the certificate, and therefore had no right 
to avail themſelves of the proviſions of that ſtatute, which 
was intended for the protection of the certificated pariſh. 
But here the words of the ſtatute cover Hinckley in the 
, manner, to prevent any burthen coming on that pa- 
riſh on account of their obligation to receive the certificated 
perſon. The other eaſe principally relied on 2 the laſt 
caſe of Romſey pariſh, has no application to the preſent queſ- 
tion; ſor though it was contended generally at the bar, that 
the ſtatute of Anne was confined” to apprentices bound by 
indentures to certificated maſters, and, claiming ſettlements | 


| Coy under ſuch original maſters, yet the court by no 


adopted that argument, but decided rather on the 
und that no ſettlement could be gained by the apprentice 
t a the medium of a certificated perſon in that pariſh. 
Therefore as there has been heretofore no determination on 
this point; as the ſtatute of Anne was paſſed for the expreſs 
protection of the certified pariſh; and as the words of the 
act are very particular and poſitive in favour of that pariſh, 
we ſee no reaſon to reſtrain the meaning of them to a ſer- 
vice with the original maſter. Both orders quaſhed. Durnf. 
nene ee! | 2 
E. 20 G. 3. St. Peter in the borongh of Derby and 
Chaddeſden. ** Two juſtices removed Benjamin Pratt, and 
his wife and four children, from S“. Peter Derby to Chad- 
deſden ; the ſeſſions quaſhed the order, and ſtated the fol- 
lowing caſe. That Pratt the pauper, on the 5th Ne- 
vember 1751, was bound an apprentice for ſeven years to 
Foſeph Pinn, of All Saints, in Derby, to which place Pinn 
had a certificate from the pariſh of Smalley ;* the pauper 


— 
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(e) Aut, title Poor, Cerviſceate, 
| ſerved 


* 
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to Chadzſden, where, he. zehded fil 24h, Jane 2758, 


when Smalley granted Ping, the, maſter a, ceftificate. Ber 
tween Lady-day. 1757, and, 14th January 1758, the pauper 
lerved his, maſter upwards.gf 40 d 5s in, Chaddeſaen. Hias 
never, returned to 41! Saints, but continued at Qhν‘fſen 
under the certificate: But the Ae returned tg, A Saints 
in the ſummer of 1758, and ſerved his maſter there upwards 
of 40 days after Smalley had granted the certificate to Chad. 
deſden, The ſeſſions, were of, opinion that the pauper gain- 
ed a ſettlement by ſuch ſaſt ſervice in A Saints. The 
only queſtion was, whether the ſecond; certificate to Chad- 
deſden diſcharged the former one to All Sainte, they having 
both been given by Smalley *—— The court being of opi+ 
nion that this, queſtion was determined by K. v. Bridham, 
H. 25 G. 3. diſcharged the rule. Order of ſeſſions affirm- 
ed. Durnf. and Eaſt, 1 V., 218. x 
H. 32 G. 2. . Guthbert's, and Weſtbury., A perſon 
ſettled at S/. Cuthbert's was bound apprentice to a, man re- 
ſiding at Ye/{bury, hut whoſe ſettlement, was at Harptree, 
a neighbouring pariſh. After the apprentice had ſerved 
22 days, his maſter obtained a certificate from Harptree, 
and delivered it to the overſeers at Neſtbury ; and the ap- 
rentice ſerved there further with his maſter for three years. 
The queſtion was, whether the apprentice hereby gained 
a ſettlement at FYe/tbury ® By the court: Before the act, 
ſerving under an apprenticeſhip to a certificate. man for 40 
days ip the pariſh where the maſter lived, would bave-gain- 
ed a ſettlement to the apprentice. . But the a& ſays, that 
if any perſon ſhall be, bound apprentice by indenture to 
any perſon refiding under a certificate, he ſhall not thereby 
gain a ſettlement. Now here is no ſervice for forty days, 
under an apprenticeſhip. to a, maſler who did not reſide in 
this pariſh under a certificate; therefore the appreijtice in 
this pariſh did not gain a ſettlement. But it would have 
been otherwiſe if he had ſerved forty days, before his maſter 
r rr 7 Settl. Caf. 470. 1 
H. 33 G. 3. K. v. Henſley. The pauper being legally 
ſettled at Yenfley, was bound 5 225 of 
Cheſterfield, with whom he continued two years. Before 
the pauper was bound to Hallam, the overſeer of Cheſter- 
fd 101d Hallam he muſt procure a certificate, or they 
o remove him z he accordingly, before ſuch binding 
ot +1» pauper, procured a legal certificate from the pariſh 
0: 4d defden, directed to the townſhip of Cheſterfield, ac- 
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- 


9 . | 
knowledging Hallam to be their pariſhioner, but nothing 
further paſſed between Hallam and the overſcers of Cheſter. 
fold reſpetting the certibeare,” aſtet᷑ their firſt requiſition to 
him to procure one; he therefore, not being again called 
2 id not deliver the certificate to the overſcers of 
efterfield, and it remained in his hands without mention 
or further notice during the whole time that the pauper 
ſerved him as his apprentice at Cheſterfield; but ſome time 
after the pauper left Hallam, the certificate was delivered 
by Hallam to the overſeers of Cheſterfield. The ſeſſions 
confirmed the order by which the pauper and his fami 
were removed from Che/terfield to Finley. — L. Kenyon Ch. J. 
We cannot depart from the exprefs and ' poſitive words of 
the act of parliament, which are deciſive of this queſtion. 
In the conſtruftion of ſome” ſtatutes the courts have 
thought, from conſidering the context and the words of 
it, that ſome particular words are merely directory; but 
there is nothing in this ſtatute to ſhew that the words 
commented upon ſhould be conſtrued to be directory only. 
The ſtature ſays 'exprefsly, that, if any perſon who 
thall come into any pariſh, Oc. ſhall at the ſame time pro- 
cure, bring, and deliver to the churchwardens, Cc. of 
the pariſh' where ſuch perſon ſhall come to inhabit, a 
certificate,” c.; the at therefore requires a delivery at 
the time when the pauper goes into the certificated pariſh ; 
and it is effential to the intereſt of that pariſh that it ſhould 
de delivered, as the withholding it from them for a time 
may be the means of introducing frauds. The caſe cited (a) 
only decided that a certificate, though not delivered, was 
an ac t by rhe pariſh granting it that the 
was ſettled with them when it was given, but did 
not determine that it prevented the pauper gaining a ſettle- 
"ment in the certificated pariſh after it was granted. Both 
orders quaſhed. Durnf” and Eaft, 5 V. 154. 
Apprentice ſet= An apprentice well ſettled, being with a maſter remov- 
— 3 — re- able, cannot be removed with him; but the maſter may 
| ain on the covenant. Cafes S. 211. 
Settlement of 4 Ann. St. Bride's and St, Saviour's. A woman 
— — vrho was ſettled at 87. Saviour, with her apprentice by in- 
on — denture, came and took a lodging in S/. Bride's, and there 
\ mentofthe continued above 40 days with ber apprentice, who ſerved 
, her there. This was held, by the court, to be a ſettlement 


* * . — ** ** — 
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1 $2. Bride's, though the miſtreſs had no 
ent there. 2 | 


Salk. 533. 54 
NM. 11 G. St. 4 Bapr. and St. Fames's Bi Can«. R efidence where 
ningr. Binding — ſerving will noe —— — 


but the ſettlement muſt be by inhabiting ; which cannot be 
but where the party lodges. L.. Raym. 1371. Str. $94-- | 
E. 3 G. X. and St. Olave's An tice is 
bound to a cobler, who keeps a ſtall in one pariſh, hes in 
another, and the boy in a third; and the ſeſſions adjudge 
the ſettlement where the tall is, becauſe the ſervice was 
there. But by the court, the boy has gained no ſettle- 
ment in any of the three pariſhes ; for the ſtall is not ſut- 
ficient to give him one, the maſter lying in another pariſh. 
And the order was quaſhed. Sfr. p. STAT. 
Note, This caſe ſeemeth to ſtand alone. And by the 
of the other caſes, with reſpett both to apprentices 
and ſervants, it ſeemeth chat the cobler's apprentice gained 
a ſettlement in the pariſh where he lodged. A man 

be occupied in ſeveral pariſhes in the time, but his 
home and habitation ſeems to be where he draws to at 


night.. 

T. 3 G. St. Mary Cilechurch and Radcliffe, A boy was 
bound apprentice to a ſeafaring man, and ſerved him for a 
quarter of a year in the day time on land, in the pariſh of 


St. 44 N Culechurch, but lay every night on ſhipboard in 


Radcl: But the juſtices, a nging the ſettlement to 
be where the ſervices was, him thitber. It was 
moved to quaſh this order, and was likened to the aſore- 
ſaid caſe of the cobler. By Parker Ch. J. A man pro- 
perly inhabits where be lies; aa in the caſe where the 


ſe is in two leets, he is to be ſummoned to that in which 


his bed is. And the order was quaſhed. Str. 60. Caſes 
of . 105. Foley, 159. | 

E. 5 G. 3. Burton Bradſlock and Bathenhampton, James 
Capon, the pauper, was bound apprentice for ſeven. years 
©. a maſter at Bridport, then owner of a ſhip; and the 
apprentice went on board the ſaid ſhip, and there ſerved 
his apprenticeſhip. The ſaid ſhip was employed in a 
coaſting trade from Bridport harbour to many other 
And during al} that time, the ſaid harbour was, 2 
conſidered by the captain and ſailors, as the proper home 
of the ſhip, and to which ſhe returned at the end of every 
voyage. And during the laſt 40 days of the apprentice- 
thip, the ſaid Famer Capon reſided, lodged; and ſerved his 
maſter on board the faid ſhip in Bridport harbour aforeſaid. 


Bridport harbour is baſon in the pariſh of - Burton Brad. 


hk, 


Forty days refi- 
dence neceſſary 
to gam a ſettle- 


ment, 
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tack, which: by an act of parliament in the 11 G. 2. 
40 and — a piece x 1 lying. within the ſaid = 
riſk of Burton Brad, tack. — By I. Mansfield.jand the court: 
Lodging in a pari | 1s the ſame, whether. it be on board 
a ſhip. or on land. Caſual reſidences, or accidental inha. 
bitancies, are out of the preſent caſe. This, harbour or ba- 
ſon is ſtated to be the proper home of the ſhip, and to be 
within the pariſh of Burten Brad/tock : And the ſervice was 
bona fide, without any pretence of colluſion, performed in 
that pariſh. Therefore there ſeems to be no material dif. 
ference between this caſe, and the ordinary caſes of pain- 
ng ſettlements in pariſhes. by apprenticeſhip. Burr. Set, 
431. | "ny 
17 ; 7 G. 3. Caſtleton and Hundersfield. The pauper 
John Holroyd was bound to a maſter at Caſtleton for ſeven 
years. He worked, dieted, and lodged with his maſter in 
Caſtleton for four years and a half; and then married a 
woman who lived in Hundersfield. After which marriage, 
he worked and dieted all along with his maſter in Caſile- 
ton in the day time, but lodged at nights with his wife at 
her father's houſe in Hundersfield, until the expiration of 
his apprenticeſhip, which was about two years and an half 
from the time of his marriage, By the court clearly, he 
grins a ſettlement at Hundersfield, where he lodged; Bur. 
ettl. Caf. 569. | 
T. 12 G. 3. Charles and Knowſtone. John Hodge was 
bound apprentice by the pariſh of Knowſtone, to John 
Fiſher of Knowſtane, for an eſtate which Fiſher rented of 
r. Laaſemore; who had covenanted with Fiſher to diſ- 
charge him from any expence that he might. incur thereby. 
On Fiſher's application, Mr. Lzoſemore's widow and re- 
preſentative (he being then dead) took the boy; received 
the pariſh money with him; carried him home with her; 
d afterwards removed to the pariſh of Charles, where the 
boy reſided with her about three years, and then became, 
a cripple by loſing both his feet. She thereupon returned. 
him to Fiſher ; who received him, upon her promile to 
pay him all the expence he ſhould be at in taking care of 
him ;, and put him to live with his the boy's) grandmo- 
ther in Knowſtone, at 8d. a week; where he reſided above 
40 days, and then was diſcharged of his apprenticeſhip by 
the quarter ſeſſions. - After which, two. juſtices remove 
the ſaid Hodge from the pariſh of Knowſtene to the parilh. 
of Charles, where he ſerved the laſt part of his apprentices 
ſhip before he became diſabled and jncapacitated for fur- 
ther ſervice ; and the ſeſſions, upon appeal, confirm their 


order. 


* 


* 
** 3 „ 


order. It was moved to quaſh theſe orders; for that the 

gained a ſettlement in the pariſh of Knowſtone, by 
2 laſt 40 days 1 there. — On ſhewing cauſe, it 
was argued, that this is not ſuch a reſidence of the appren- 


tice in Anowſtone as could gain him a ſettlement. It was 
only a caſual, accidental, temporary reſidence; and like 


reſiding in an hoſpital for cure. That actual ſervice is ne- 
ceſſary, in order to an apprentice's gaining a ſettlement: 
And therefore, this apprentice's legal ſettlement was in 
Charles, where he performed the ſervice of his apprentice- 
ſhip during the ſpace of three years 3 and not in Anowſtone, 


where he lay ill, as a cripple, and was totally incapable of 


performing any ſervice at all. Unto this it was anſwered, 
that the ſtatute of the 3 V. c. 11, lays only, that «if any 
« perſon be bound by indenture and inhabit in any town. 
« or pariſh.” It ſays nothing about ſervice, or performin 
any thing. Beſides, might not the maſter diſpenſe wit 
the rmance of the ſervice? The caſes about caſual 
reſidence do not apply to this caſe. Here, the maſter was 
obliged to receive the apprentice again: And Anowſtone was 
the pariſh where the original binding was.—By the court: 
The performance of afual ſervice is not the thing mate- 
rial. It is the e, the inhabitancy of an apprentice, in 
a town or pariſh for 40 days, that gains the ſettlement. 
And this reſidence here ſtated cannot be deemed a caſual 
reſidence, and therefore is not to be compared to the caſes 
under that head. The boy was bound to Fiſher in Know- 
ſtone ; reſided about three years in the pariſh of Charles ; 
then became a cripple ; was ſent back to Fiſher at Know- 
ſtone ; received by him; and put, by him, to live with his 
andmother in Anowſtone; and reſided there above 40 

ays, during which time he there gained a ſettlement. Burr. 

Settl. Caf. 706. | 
H. 10 G. K. aud Cirenceſter. There was an apprentice 

bound in the pariſh, who lived there off and on for three 
quarters of a year. Exception was taken, that this was. 
no ſettlement, fince he might not inhabit 40 days together. 
But by the court, That is not neceſſary. And the order 
for — it a ſettlement was confirmed; Sr. 579. 

E. 33 G. 3. XK. v. Brighthelmflone. F. Humphrey and 
his wife and family were removed from HF/7velsfield to 
Brighibelmſtone; the ſeſſions confirmed the order, ſubject to 
the opinion of the court, on the following caſe. —F. Hum- 
phrey was, at the age of 15 years, regularly bound an ap- 
rg 22 Soper of Aifriflon, weaver, to ſerve from 3d 

. 1774 for ſeven years: He entered accordingly, and 
Vor. III. Fi ſerved 
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Forty days reſſ- 
dence ſucceſ- 
fively not neceſe 
ſary. 


Apprentice 

- ſerving another 
maſter with the 
conſent of the 
uri maſter, 


ment in Green's pariſh. Sfr. 10. 


he ſerves another man, yet it is by conſent. of his maſler, 
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ſerved and reſided with Scher in Arien until :9th July 
1781; from that time until 21ſt St. following he ſerved 
and reſided by direction of his maſter in a ſhop hired by 
his -maſter at Brighthelmflone;, he then returned to and 
ſerved and reſided with his maſter in Afriflon until 22d of 
Octaber following, when he was ſent by his maſter to the. 
maſter's baker Fate Soper in M Grinftead, to ferve out 
his apprenticeſhip, where he refided until 3d November fol. 
lowing, when his a renticeſhip expired. The court ſaid, 
That the deciſion of this caſe muſt be governed by thoſe of 
former caſes, and that the diſtinction attempted to be 
made between the caſes of fervants and apprentices could 
not be ſupported, but that they both fall within the ſame 
rule, and that the caſes of A. v. Loweſs (a) and K. v. Hul. 
land (b) governed this caſe, where it was determined, that 
when a ſervant lives with his maſter 40 days in one pariſh, 
and then 40 days in another, and then returns and ſtays 
one day in the former pariſh, his ſettlement will be there. 
Both orders quaſhed. Durnf. and Eaft, 5 V. 188. 

M. 3 G. Pariſhes of Holy Trinity and Shoreditch. Parker 
Ch. J. delivered the reſolution of the court. This is an 
order for the removal of one Ferrer from the pariſh of 
Holy Trinity to Shoreditch; by which it appears that Ferrer 
was bound an apprentice to one Truby, with intent that be 
ſhould ſerve Green; which he did for three years: And it 
hath been inſiſted, that he being bound to Truly, who 
hves in Trinity pariſhy. his ſettlement is there; and not in 
Shoreditch, where the ſervice was. But we are of opinion 
the juſtices have done right in ſending him to Shoreditch, 
where the ſervice actually was. It is the fame thing as if 
Tryby had turned him over to Green; in which caſe there 
would have been no queſtion, but he had gained a ſetile- 


E. G. St. Olave's and All Hallows... A perſon is 
bound apprentice to a maſter who lives in $7. Olave's, 
Afterwards, the apprentice by his maſter's conſent, lives 
with another perſon in A Haſlnus. ' By the court: He 

ins a ſettlement in the laſt place; for a perſon may 
— his maſter in another parith, or place; and although 


and the benefit accrues to his maſter. | ' Caſes. of S. 153. 
Str. 554. NH, eh I, 997. 7 | 


_ — 4 a. 


— 


rn Ones 


(a) Poſt, title Settlement by ſervice. 
. (5) Pal, ſame title. 1 | 
ds M. 8 C. 


*. 
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IXI. 9 C. 2. X. and St. George's, Hancuer Square. Alice 
IA hecler was bound by indenture à pariſh apprentice to 
George Leiceſſer, in the pariſh of &.. George's, where ſhe 
lived above 40 days under the indenture, and gained a ſet- 
tlement. Afterwards ſhe was by parol agreement hired 
out by the ſaid maſter to one Hell in the pariſh of &. Mary 
le Bon, and there lived and lodged above 40 days, that is, 
for the ſpace af one year and upwards, the ſaid TR 
ſhip continuing; and the ſaid George Leiceſier her maſter 
received her wages, and found her clothes: By the court, 
the apprentice is well ſettled in St. Mary le Ben. 2 Seſl, 
C. 138, Str. 1001. Burr. Settl. Cal, 12. 

E. 30 G. 2. Fremington and Sherwell. Mary Bevans 
was bound a pariſh apprentice to one Richards in Fre- 
mington; who, after ſome time, declared that he had no 
buſineſs for her; and gave her permiſſion to go and work 
elſewhere, for her own benefit; and on his recommenda- 
tion ſhe was hired to one Mr. No#t at Sherwell, from the 
firſt of June till Lady: day, and ſerved him there for the 
wages of 328.; and then ent back to her maſter, with 
whom the ſtayed eight days, and then the term of her ap- 
prenticeſhip expired. This was held to be a good ſettle» 
ment at Sherwell, for ſhe was not diſcharged from her ap- 
a nor intended to he ſo. Her maſter only gave 

leave to go elſewhere and ſerve another perſon, for her 
own benefit, She returned to her maſter, and was re- 
ceiy.d by him, and ſtayed with him to the end of her 
term. And conſequently, the ſervice with Mr. Natt in 
Sherwell was a continuation of the apprenticeſhip, and per- 
formed under it. Burr. Settl. Caf. 416. | 

E. 30 G. 3. X. v. Holy Trinity in the Mineries. Fran- 
ces Whitfield, wiſe of Jeſbua i hilſiad (a patient in Guy's 
hoſpital), with her three children, were removed from &t. 
Mary Magdalen Bermondſey, to the. Holy Trinity in the Mi- 
nories; the ſeſſions confirmed the order, ſubjett to the opi- 2 | 
nion of the court on a caſe, ſlating, That Foſhua Whitheld | | 
was bound an apprentice to John Grimes of Tower Hill, | 
Londen, taylor, (being a place within neither of the ſaid 
pariſhes,) for ſeven years. He ſerved his maſter about ſix 
years of the term, when his maſter declined buſineſs, and 
informed the pauper that he wiſhed him to get another 
maſter for his good. He then went home to his father, 
who lived in Sr. Olave Southwark, with whom he ſtayed 
three or four weeks, and if he could have got a ſervice in 
that time he would have taken it; but not meeting with 
any, he returned to As thereypon told bim that | 1 

5 2 he | 


458 
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he heard Mr. Edwards (who was alſo a+ taylor and 
lived in Holy Trinity) wanted a man ; and told him to go to 
Edwards, and make an agreement with him for his good ; 
and that he underſtood s would take him for twelve 
months. He accordingly went to Edwards, and entered 
into an agreement with him in writing, and under ſeal, 
covenanting to ſerve him for 12 months in his buſineſs of 
a taylor; and Edwards covenanted to inſtrutt him in that 
buſineſs, and find him in viftuals, drink, and lodging, and 
at the end of the term to pay him 121. in conſideration of - 
his ſervice. The agreement was not ſtamped. He was 


- nineteen years of age when he leſt Grimes; and the inden- 


tures were not aſſigned or cancelled ; but after he had ſerved 
Edwards two months, Grimes gave him up his indentures, 
and he continued to ſerve Edwards to the end of the year, 
and then received his wages, and applied them to his own 
uſe. * The queſtion was, whether he gained a ſettlement 


dy his ſervice with Edwards in the Holy Trinity L. 


Kenyon Ch. J. It is extremely clear, that while the inden- 
tures of apprenticeſhip continue in force, the apprentice is 
not ſur juris, and cannot gain a ſettlement as a ſervant. But 
it has been ſettled in the above caſe of K. v. St. George, Han- 
ever-ſquare, that the apprentice need not continue in the 
attual ſervice of the firſt maſter during the whole term, 
but that if he be aſſigned over by the fir maſter, or conti- 
nue with his privity and conſent in the ſervice of another 
perſon, he may gain a ſettlement by ſerving the ſecond 
maſter 40 days, The caſes which have been decided 
upon this ſubject, have been determined on nice diſtinc- 
tions; but ſtill theſe diſtinctions ought to be adhered to, as 
they have ſettled the boundaries on this point. The one 
is the laſt caſe of K. v. Fremington, where it was held that 
the apprentice gained a ſettlement by- ſerving the ſecond 
maſter with the conſent of the firft. caſe on the other 
fide is that of K. v. Sr. Luke's, Middleſex (a), where a ge- 
neral licence given by the maſter to the apprentice a” ar 
whom he would, without any conſent to ſerve any perſon in 
particular, was held not ſufficient to gain a ſettlement. 
Now this caſe falls within the principle of the former of 
theſe ; for the apprentice went not only with the conſent, 


but with the-expreſs recommendation, of the firſt maſter 


to ſerve the ſecond, and he went there to follow the ſame 
trade which his firſt maſter had exerciſed, It has been 


* 


* 3 4 — 


—— Ma 


* (a) Peſt, this ſame title, 
4 


i 
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ſaid that this caſe muſt be by that, of X. v. Sand- 

ford (a) : but there is a ſolid diſliaQion between that caſe 

and the preſent. . For there the maſter gave up the inden- 

tures previous to the pauper's entering into the ſecond ſer- 

vice; but here the indentures were not given up till more 

than forty. days had elapſed after the apprentice bad ſerved 

the ſecond maſter ; and that is ſufficient to give him a ſet- 

tlement in that pariſh. Suppoſing this queſtion were to 

ariſe in another — and that the pauper were proſecuted 

for exerciſing his trade without having ſerved an ap- 

prenticeſhip- according to the ſtatute, there is no doubt but 

that the ſervice with the ſecond maſter would be deemed a 

ſervice under the indentures previous to the time of their 

being delivered up. Buller J. The pauper could gain no 

ſettlement by living as a hired ſervant with Edwards, be- 

cauſe the indentures of apprenticeſhip ſtill exiſted ; and the 

only queſtion is, whether the maſter did expre/sly conſent to 

that ſervice or not? For all the caſes ſhew that mere. know- 

ledge is not ſufficient ; knowledge does not imply. conſent. 

Now here was an expreſs conſent and regommendation of 

the firſt maſter to ſerve the ſecond, and then the caſe 

comes preciſely within that of K. v. Fremington. If in- 

deed the apprentice had not gone into Edwards ſervice, he 

would not have gained a ſettlement by ſerving any other 

perſon, becauſe a general licence to e whom the ap- 

prentice chuſes is not ſufficient. By going into the ſer- 

vice of any other perſon, the apprentice would have gone e 

without the ex conſent of the firſt maſter, and there- 

fore might have been recalled by ſuch maſter; but he | | 

could not have been recalled by the firſt maſter from the | 

ſervice of Edwards, becauſe of the expreſs conſent to ſerve 

Edwards. This is diſtinguiſhable from the caſe of X. v. 

Sandford; for there the maſter had given up the inden- 

tures, and he had no longer any power over the ſervant ; | 

but here the indentures were in force during the firſt two. | 
| 


[. months of the pauper's ſervice with Edwards. The other 

» 3 V. 605. | 
H. 16 G. 3. Chudley and Idefird, Mary Street the pau- Firſt maſter's 
per was legally bound apprentice by the, pariſh officers of £2vſent neceſ- 
$ Chudley to Philip Matthews of that place, till twenty-one prentice — | 
rs of age or day of marriage; and lived with him there 2 fertlement by * 


Tours years; when he aſſi her, by parole, to Fo/eph Se- 8 M4 


* 
— — 
_ —_— 
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le) Pof, this fame ti 
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„ 


8 5 8 : : " 22 * - 

434 Poor. (Settlement by apprenticeſhip.) 
| mor of fan; with whom the lived ſeven months; 
hen ſhe ran away from Stelliford, and returned to Chud- 
t4y, and reſided there for nine months as a ſervant to John 
Hayes at à publick houſe, with the knowledge, but with. 
dut any expreſs conſent of Matthews or Steliford ; and John 
Hayes did not know that the pauper was an apprentice, 
Matthews, the otiginaF maſter, reſided in Ghudley during 
the time that the —— — lived with Hayes, and frequently 
| Taw her there, and applied to F2lliford'to take her back to 
Tdeford, and threatened to put him to trouble if he did not. 
During the time that ſhe was at Chudley as aforeſaid, ſhe 
was taken ill, and part of the time ſo ill, in the work- 
houſe, that ſhe could not be removed, and was then re- 
lieved by Stelliford in the workhouſe there. She never re. 
turned to [deford ; but continued for the laſt two years of 
her apprenticeſhip in Chudley in good health, where the 
apprenticeſhip expired. It was argued, that the pauper's 
 fervice at Chudley after her return from Ideford, was a 
' fervice under the apprenticeſhip; being by conſent of her 
- maſter Stelljford, who manifeſtly conſidered her as his ap- 
prentice whilſt ſhe reſided there. But by L. Mansfeld: 
Here is no conſent of the maſter, either expreſs or im- 
— : his mere knowledge of it doth not imply his con- 
ent. And the whole court were unanimous, that no ſet- 
tfement was gained at Chudley after the pauper's return 

. © from [deford. Burr. Settl. Caf. 821. 

: — — 7. 5 G. 3. St. Luke's in Middleſex and St. Leonard s, Shore. 
ſeveral maſters ch. The pauper, William Hutchins, was bound a pariſh 
—— the apprentice to one Fryſt, 'a ſhoemaker in Southwark, till bis 
firſt maſter, ape of twenty-four, and ſerved him there three years. The 
1 letile. maler then removed to the pariſh of 87; Like in Middleſer, 
taking the apprentice with him, where he ſerved four 
ears. The maſter then told him to go about his bulinels, 
and work for himſelf; but the indentures were not can- 
relled nor delivered up. The pauper hired himſelf as a- 
Journeyman to ſeveral maſters of the ſame trade in different 
pariſhes ; and believed” the ſaid Fre did not know what 
maſter he worked with after he left him, nor ever called 
upon him to account for what money he earned, and the 
| pore applied the ſame to his own ufe. He worked and 
| fodged the laft forry days before he attained the age of 
twenty · four years, in the pariſh of St. Leonard's, Shoreditch. 
The queſtion was, Whether he gained a ſettlement at &. 
Leanard's by this ſervice? By L. Mansfield and the court! 
The indenture of apprenticeſhip remained in force; and the 


relation of maſter and apprentice continued. But this ſer- 
a6 hs vice 
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vice in St. Lemard's cannot be confidered either as a ſer. 
vice of his firſt maſter or as an aſſignment. He was in- 
capable of making a contract by way of hiring and ſervice, 
or of any act to gain a ſettlement. If his maſter had al- 
ſigned him over to a particular perſon, it would have gained 
him a ſettlement as a ſervice to the maſter. But this 
working in St. Leonard's was not carrying on the buſineſs 
ol the rſt maſter there, nor any ſervice under the in- 
denture. But the ſettlement is in that pariſh where he had 
laſt ſerved his firſt maſter as an apprentice for forty days, 
which, was in St. Luke's. Burr. Settl. Caf. 542. Black. 
Rep. 553- ob 
E. 9 G. St. Olave's and All Hallows. If a maſter aſhgns 
over his apprentice, and the apprentice ſerves in purſuance 
of that aſſignment, he thereby gains a ſettlement; and it 
differs not whether he ſerves with one maſter or another, 
for he ſtill ſerves by virtue of the firſt- indenture. 1 Se: 
C. 215. 

T. 19 G. 2. Petrox and Stoke Fleming. Anne Giles, the Apprentice af. 
pauper, was bound a pariſh apprentice to Rebecca Gregory pt bow | 
of St. Petrox, till her a — She ſerved the indenture to 
there five years; when the ſaid Rebecca Gregory, by in- => ney 2 
dorſement on the indentare, delivered up the ſaid inden- ment by ſerving 
ture, together with all her right, intereſt, and term of — | 

| years then to come and unexpired, of the ſaid apprentice, 
to Philip Foale of Stoke Fleming. And on the (ame day, 
the ſaid Anne Giles, being then of the age of foutteen 
years, did voluntarily bind- herſelf apprentice by indenture | 
to the ſaid Philip Foale ; and ſerved him under the faid in- . m3 
denture at Stoke Fleming for ſeveral years. The queſtion 
was, whether a ſettlement hereby was gained at Stoke Fle- | 
ming? It was objetted, that here was no regular aſſign- | 
ment of the firſt indenture to Philip Foale, it being only | 
delivered up, but not aſſigned. And the term was not ex- | 
pired when (he bound herſelf to Philip Foak. By the 
court: Though an aſſignment of an apprentice (except in 
London, by cuſtom) cannot ſtrictly be made; yet as this 
aſh nment was with the aſſent of the miſtreſs, X ſervice 
under it will be 2 for the purpoſe of gaining a ſettle- 
ment: for the ſervice continued under the firſt binding. 
Burr. Settl. Caf. 250. | 

M. 36 G. 3. K. v. St. PauPs, Bedford. C. Page and his But to enable 
family were removed from St. Paul's, Bedford, to Kempſlon. an apprentice _ 
On appeal, the ſefſions. quaſhed the order, and ſtated the ment by de- 
following caſe. The pauper was bound an apprentice for ins 1 
7 years to M. Robinſon of Kempſton, cordwainer; he ſerved ageenlent muſt 
h 8 "Robinſon de proved, and 


[ 
| 
| 
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ej ſuch proof is Robinſon in Kempſton near 5 years, when they removed to- 
dy an Indore. gether to Biddenham, where the apprentice continued with 


ment on the in- 


denture or other his maſter near a year, when his maſter died. About fix 


writing, the = weeks after, an agreement was entered into between . 
Namped, or can. Negus, executrix of V. Robinſon, with J. Robinſon, which 
Not 0. eocived was indorſed on the indenture, by which Negus aſſigned 
can parol ei- over the apprentice to J. Robinſon for the remainder of the 
CO ne receiv- term, and J. Robinſon * to teach the apprentice the 
51 gree-. 2 —— 
ment was re- ſame trade, and to provide for him till the end of the term. 
"x to writ- This agreement was ſigned by Negus and J. Robinſon, but 
of not ſtamped. Immediately after the aſſignment, the pauper 
went into the ſervice of F. Robinſon in Raton, and conti. 
nued there near a year. The indenture being proved, the 
reſpondents offered the written agreement in evidence, which 
the ſeſhons rejected, becauſe it was not ſtamped ; they then 
, offered parol evidence of the verbal. agreement between 
Negus and F. Robinſon that the pauper ſhould ſerve the re- 
mainder of the term of ſeven years with 5 Robinſon, and 
the pauper's conſent ; this evidence was alſo rejetied. — 
L. Kenyon Ch. J. It has been ſettled ever ſince the caſe of 
K. v. St. George Hanzver Square (a) that if an apprentice 
* ſerve a ſecond maſter 40 days with the expreſs conſent of 
the fifſt, he gains a ſettlement in the pariſh where that ſer- 
vice is performed; the firſt maſter has not indeed the ab- 
ſolute control over the apprentice, ſo as to compel him to 
o to any part of the kingdom, and ſerve another maſter, 
but-if he do ſerve a ſecond with the conſent of the firſt, it 
is ſufficient ; it muſt be with the conſent of the firſt maſ- 
ter, for it has been decided, that his mere knowledge ot 
ſuch ſervice will not anſwer the purpoſe. The queſtion 
here is a queſtion on evidence, whether the executrix of 
the maſter did or did not conſent to the ſervice with the 
ſecond maſter : The ſeſſions were of opinion, that the in- 
ſtrument which was produced to prove that conſent, could 
not be received in evidence, becauſe it was not ſtamped, 
and therefore it becomes neceſſary to conſider how far the 
23 G. 3. c. 58. affefts this caſe. By that act all agree- 
ments are to be ſtamped, except they fall within the ex- 
tions in the 4th clauſe. It is ſaid that this perſon comes 
within ſome one of them ; but he was not a ſervant; he 
had acquired another ſpecific denomination, well known in 
the law, an appren/ice. The exception clearly refers to 
caſes where there is a hiring ; but that was not the preſent 
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caſe; „ hiring” is not le with any propriety to the 
caſe of an ntice. Apprentices and ſervants are cha- 
rafters perfectly diſtint; the one receives inſtruction, 
the other a ſtipulated price for his labour. I think 
therefore that we ſhould be doing violence to this act to 
determine, that an apprentice comes within the terms in 
this clauſe of exception, and conſequently the ſeſſions did 
right to reject this inſtroment. And when an attempt was 
made to give parol evidence of the agreement, they alſo 
did right in refuſing to receive it, becauſe the — 
was reduced to writing. Without canvaſſing the other point, 
I am ſatisfied that the ſeſſions were warranted in rejetting 
the agreement, and if fo, there was no evidence to ſhew 
any conſent that the apprentice ſerved the ſecond maſter 
with the conſent of the executrix of the firſt. Groſe and 
Lawrence ]*. of the ſame opinion. Order of ſeſſions 
confirmed. Durnf. and Eaft, 6 V. 452. We 

E. 20 G. 2. Clapham and Auſtwick. Michael Wilſon 
the pauper was bound a pariſh apprentice to one Thomas 
Fackſon of Auſftwick, tenant to the reverend Mr. Fackſon 
of Clapham, who had covenanted to indemnify his tenant 
againſt all pariſhes charges. Thomas Fackſon carried him to 


received, and provided for him. He defired the mother to 
provide for the boy; who did fo, for three years, in Auf- 
wick; and the reverend Mr. Fackſor! paid her 208. a year. 
Then he lived with him in Clapham eight weeks; and 
then ran away to his mother, and remained a quarter of a 
year with her in Auſtiuict, and the reverend Mr. Fackſon 
conſented to his being there. Then the pauper was placed 
with his brother, a maſon, in Au/twick, as an apprentice, 
by the reverend Mr. Fackſon, who gave him a new ſuit of 
clothes. And he ſerved his brother, as an apprentice, a 
twelvemonth or two, in Auffzoick ; who took him as an 
apprentice, and quitted the reverend Mr. Fackſon of him. 
But the -repreſentatives of the firſt maſter (who was then 
dead) knew nothing of this, nor ever affented to it ; nor 
any thing of his living with his mother. It was objected, 
that this ſervice of the third maſter in Au/twick could not 
be conſidered as a ſervice under an aſſignment, nor as a 
ſervice under the indenture, for want of the conſent of the 
firſt maſter. On the contrary, it was inſiſted, that this 
— — be EIT as under the indenture ; the firſt 
gnment being, to this purpoſe, » Wilſon was 
the legal apprentice of Thames 2 — the . — 
?pprentice of the reverend Mr. Fack/on, A legal aſſign- 
5 ment 


indenture deli- 


his landlord, together with the indenture; who accepted, © 
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ment is not neceſſary. And this is a ſufficient ſervice un- 
der the firſt indenture. To this it was replied, that he 
gained his laſt legal ſettlement at Clapham, by the eight 
weeks ſervice. The agreement with the maſon is not an 
aſſignment, but an attempt of a new binding, whilſt the 
firſt indenture was ſubſifting ; which therefore is not good. 
By Lee Ch. J. and the court: The ſlatute only requires a 
binding hy indenture, and gives a ſettlement where the laſt 
forty days are ſerved. Here is a binding by indenture; 
and the firſt maſter delivers over the apprentice and inden- 
ture to his landlord, who receives him. This therefore muſt 
be looked upon as receiving him under the terms of the 
mdenture. If there had been no inhabitancy elſewhere, 
aſter the boy's living eight weeks with the reverend Mr. 
Fackſon, at Clapham, the ſettlement had been there. But a 
tettlement is fixed at — — by the boy's living there 
a quarter of a year, with the conſent of his maſter, and 
alter that, by his ſervice to the maſon. There is no 
— for the diſlinction, that a ſecond maſter cannot al. 
nt 


458 


o a third, that is, ſo far as to pain a ſettlement by the 
| ſervice under it. This was not a new binding to the ma- 

oY fon, for a new contract could not be made whilſt the for- 
mer ſubſiſted; but the ſervice with the maſon was a ſervice 

under the firſt binding. Burr. Settl. Caf. 226. 

Apprentice af= . E. 7 G. 3. ' Taviſtock and Kelly. Roſamond Cook, a poor 
— maſter,and boy, was bound a pariſh apprentice to Richard Rundle at 
hired to a mhir9 | Lemerton, with whom be lived there ſeveral years. Then 
ſecond maſter's Nundle transferred him by aſſignment to John Prout of 
conſent, gains Millan Abbet, with whom be hved until he was twenty 
kerving the third years and a half old, at which time be offered his ſervice 
maſter. to Themas Maſen of Kelly. Maſon apprehending he was 
an apprentice to Prout, ſent him to, know whether it 
was with his confent that Chat ſhould live with him. To 
which Prout anſwered, with all his heart; he might live 
with Maſon or any body elſe, provided he performed his 
agreement with him, which was, to pay one guinea a year 
during the remainder of his apprenticeſhip. Accordingly 
he lived with Maſon im Kelly, for a year and upwards. 
The ſeſſions being of opinion that he gained no ſettlement 
thereby, vacated- the order of the two juſtices which te- 
moved the pauper from Tawiflack to Kelly. It was moved 
to ſh the order of ſeſſions; and urged, that being 3 
pariſh apprentiee, and an infant, he could not be transfer. 
red without the conſent of the juſlices, and himſelf could 
give no conſent; and if he could, it would not follow, 
though he could live in Leih as an apprentice, without 5 
225 8 privity 
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privity of the firſt maſter Rundle, and there is no conſent 


at all from him either expreſs'or implied. L. 
ſaid, the only queſtion is, whether Prout conſented ; and 
it is clear he did conſent : and his conſent included that of 


the firſt maſter. And the order of ſeſſions was quaſhed, 


and the order of the two juſtices affirmed. ' Burr. Settl. 
Caf. 578. Black. Rep. 635. | * 
T. 21 & 22 G. 2. S/. Mary Kallendar's and: St. Mi- 
chael's. John Miles the pauper was bound by indenture 
an apprentice for ſeven years, to John Gregory of St. Mi- 
charl's ; and under that indenture lived wu the ſaid John 
Gregory, and ſerved in St. Michael's for five years; and at 
the end of five years left his ſaid maſter; and the inden- 
tures were exchanged between the maſter and the appren- 
tice's father, by conſent of the apprentice.” And about 
one year afterwards, the father of the ſaid Jahn Ales con- 
tracted with William Stockdale of Twyford for binding the 
ſaid Fohn Miles apprentice to the faid Milliam Stockdale for 
four years; and in conſequenee of that agreement, the ſaid 
Juabn Miles went to the ſaid William StorkZale on trial, 

and lived with him in Tryford for one year and three 


quarters: But no indenture was executed, nor any other 


agreement made. And while the ſaid Fohn Miles lived 
with the ſaid H/illiam Stockdale, Fohn Gregory his former 
maſter lived within four miles of 7 wyford, knew of his 
being in the ſervice of the ſaid Milliam Stockdale. But no 
other proof was made, that the ſaid John Gregory conſented 
or agreed to the contract made between the ſaid uh Miler's 
father and the ſaid William Stockdale. The queſtion was, 
Whether, under the circumſtances of this caſe, any ſeitle- 
ment was gained at Tupfer? By Lee Ch. J. and the 
court: There can be no ground to conſider this as a ſet- 
tlement at Tera, but upon ſuppoſing the firſt inden- 
tares to have ſubſiſted, and that the ſervice at Twyford was 
under them. But that could not be; becauſe the ex- 
change of the indentures certainly amounted, either in law 
or in equity (and they are the ſame thing in this caſe}, to 
a cancelling of them, and a determination of the appren- 
ticeſhip under them. Beſides, there is no conſent of the 
original maſter, but the contrary is apparent; his know- 
ledge of the fact doth not at all imply his conſent to the 
tranſaction. The apprentice's living at Twyford was not 
under, but contrary to the firſt indenture. It was in con- 
ſequence of a freſh agreement, and far a new term. Bury. 


Lell. Caf, 274. 
A. 22 
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Fettlement, 


Poor, (Settlement by apprenticeſhip.) 


Indenture being 


2 vp by remove Milliam Ellingworth from the hamlet of Deanſbold 
the rt mater; in the pariſh.of Oakham, to the. pariſh of Langhom ; the 


came about) he he (Stimſon) would not fetch him 


be was no party to it, and the pariſh officers of Deanſbold 


MM. 22 G. 3. Deanſhold and Langham. Two juſtices 


ſcſhons. on appeal confirmed the order, and ſtated the fol- 
lowing caſe: That the pauper  /Yilliam Ellingworth was 
bound an apprentice by the pariſh-officers of Deanſbold, to 
Benjamin Stimſon of Langham, weaver, to ſerve till the 
age of 24 years; under which indenture he ſerved up- 
wards of ſout years, when S/mſor his maſter failed, and 
having no longer employment for him, told his ſaid ap- 
prentice he might go to his father John Ellingworth at 
Oakham ; upon the. apprentice's coming home, his father 
applied to one Beecroft of the ſaid Deanſbold, weaver, to 
take the ſaid apprentice for the remainder of the term ; the 
tather of the apprentice then went to $1mſon, who was 
at home under confinement, and told his wife that he had 
got a new maſter for his ſon ; whereupon Stimſon's wife 
went up to her huſband's chamber, and informed him that 
the father of the apprentice was come, and ſaid he had pot 
a new maſter for his ſon, and deſired the indentures might 
be given up upon which Stimſon gave the indenture to 
his wife, who delivered it up to the apprentice's father; 
the ſaid Stimſon having firſt made croſſes upon it, as a 
token that he- had reſigned up the indenture and appren- 
tice: the: apprentice was under age. Soon after Beecriſt 
went to Stimſen, to aſk him whether he was willing to 
reſign up his apprentice, and to turn him over, as he 
was going to take him if he (S imſon) was willing, and his 
father would clothe him: Beecreft further id if things 


again, to which Simſen replied he never would: Beecreft 
then ſaid there was no occaſion for a deal of trouble in 
jurning him over, if he (Stimſen) would be honeſt; and 
upon this, S imſon aſſured him he never would fetch his 
apprentice away ; and Beecroft then declared, that if we 
have an agreement drawn, to our ſatisfaction, it will be 
better than having ſo much trouble about it, and immedi- 
ately went away ſatisfied that he might keep the apprentice 
at @ turnover... The apprentice ſtayed with Beecreft three 
years and a half by virtue of the above tranſaction, and an 
-agreement was entered into between the father of. the ap- 
prentice and Beecroft in the preſence of the apprentice, but 


were perfect ſtrangers to it; Beecroft kept the agreement 
and the original indenture. It was admitted by both par- 
ties, that at the time the indenture was delivered up to the 

2 ; pa uper's 


: — 
- 
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auper's father, 87 ſadered the pauper perfectly at 
=o, ner pr 2 was ſo given up, — he 


to ite at ſarge.—— By L. Mansfield and the court, 
There is no difficulty in this caſe: The indenture con- 
tinues in force, and the only queſtion is, whether the 
ſervice of the ſecond was with the conſent” of the firſt 
maſter? for if ſo, it is a ſervice under the indenture : of 
this there can be no doubt, for he conſents expreſsly, he 
cancels the indenture, and directs it to be delivered to 
the father of the infant apprentice, who came to him for 
the purpoſe of this aſſignment, and he undertakes to the 
ſecond maſter that he would not reclaim him. Both 
orders quaſhed Cal. Caf. 126. | ER Ka, 
E. 15 G. 3. Offrton and Stockport. | The pauper, 
when twelve of age, was by indenture bound an 
apprentice by the churchwardens and overſeers for ſeven 
years. The pauper was-a party to the indenture: And it 
was allowed, purſuant to the ſtatute. Near ſix years 
after, the pauper and his maſter entered into the follow- 
ing agreement : That the poupers upon paying' bis maſter 
12d, a week, and providing for himſelf, ſhould be at 
liberty to work for his own benefit en the remainder 
of his apprenticeſhip term; and the maſter ſhould find 
him a loom for the remainder of his apprenticeſhip ; and 
the maſter to receive the 12d. a week, as a ſatisfaction for 
his ſervice during the remainder of his "apprenticeſhip. 
The pauper was of the age of 18 at the time of making 
the agreement. Neither the churchwardens nor over- 
ſeers were privy to it; nor was the indenture-cancelled 
or delivered up. The pauper married, and removed to 
Offerton, and there worked during the laſt 40 days before 
the juſtices removed him from thence, with the ſame 
tradeſman who employed his maſter ;. and the maſter pro- 
vided him a loom, and knew with whom he was working; 
but did not give any particular direction or conſent, The 
pauper received the profits to his own uſe. The maſteg 
anded of him the 12 d. a week; but the pauper was 
not able to pay him. The court held, that the apprentice- 
ſhip continued; that the pauper's ſervice in Offerton was « 
ſervice under it; and that his ſettlement was in Offerton. 

_ Settl. Caſ. 802. 5 
ry 31 G. 2. Auſtrey and Grindon. Francis Orton, 
being then about ten years of age, was, in April 1744, 
bound a pariſh apprentice to Samuel Lythall of the pariſh of 
Grindon, til his age of 24. He ſerved with his maſter 
; there 


| 


_— make any freſh agreement, and looked upon him 
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there under the indenture till Michaelmas 1754“ at 
which time, the maſter, in conſideration of 40s, then. 
paid to him by the apprentice, agreed to diſcharge him; 
which receipt and diſcharge were indorſed and writ. 
ten by the maſter on the indenture, which he then deli. 
vered up to thę apprentice. The ſaid apprentice then went 
and hired: for a. year, and ſerved that year in the pariſh of 
Higham. \ Afterwards, to wit, at Michaelmas 1755, he 
hired, for a year, and ſerved that year in the pariſh of Au/ry. 
He was then upwards of 23 years, but not 24 years of aye. 
The twp juſtices remove him to Grindon, judging him to 
have gained no ſettlement under theſe ſervices. The (el. 
fions quaſh the order. It was moved to quaſh the order 
of ſeſſions. Againſt this, it was urged, that the appreniice 
by his diſcharge became ſui juris. No intereſt at all re- 
mains in the-pariſh officers. Their power is only a limited 
power, and a-pariſh child thus bound, agreeable to the ſta- 
tute of the 43 El. is upon the ſame fogt as if he had bound 
bimſelf; and when of full age, is at liberty to conſent to lis 
own diſcharge, and thereby to put an end to the apprentice- 
ſhip. But it not, yet the ſervice being by the maſter's leave 
— conſent, it gains him a ſettlement in the place where 
it Was performed; which was firſt in Higham, and afterwards 
in Auſirey — By L. Mansfield Ch. J. The whole depends 
upon the queſtion, whether he was of age, or under age, 
at the time of his conſenting to the diſcharge. And by 
comparing the dates as above, it appears that he was under 
age; and then his conſent ſignifies nothing; for the con- 
ſent af an inſant apprentice is, as if he had given no conſent 
at all. And if ſo, his ſubſequent ſervices can never be 
conſidered as performed by the maſter's leave and conſent, 
and ſo, as being a ſervice of his maſter under the indenture; 
becauſe this is no expreſs and explicit leave and conſent 
given by the maſter to the particular ſervice (as in the caſe 
of Fremingten abovementioned) ; but was intended to be al- 
together general, and is even founded in a miſtaken ap- 
prehenſion, that the apprentice could conſent to his being 
diſcharged z whieh he, being an- infant, was not capable of 
doing. And the order of - ſeſſion was quaſhed, and the 
original order affirmed. Burr. Settl. Caf, 441. ; 
Suppoſing an H. 36 G. 3. | K. v. Hindringham. H. Beck and his 
— r wife and family were removed from Hindringham to, Hlale- 
denture may ney. Phe ſeſſions quaſhed the order, and Gated the follow- 
. * ing caſe. The pauper, in March 1780, being aged 17, 
going into the © bound himſelf an apprentice to F. Melli, then of Blateny, 
king biene fler mariner, for 4 years, and reſided there under bis 1 — 
8580. 1 
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above 40 days. When he had been an apprentice about 13 conſent, is 
or 9 he went on ſhore at Burlington Bay, and e i 
meeting with a preſs gang. enterrd as a failor, with the 5 
conſent of his maſter, but the indentures were neither de- | 
livered up nor cancelled during the apprenticeſhip. : He 
continued in the king's ſervice about two years, and was 
then diſcharged, when he went to his father's houſe at Bale. 

in Norfolk, and continued there for ſome weeks. At HIit- 
ſuntide 1783, be hired himſelf to A. Milſem of Hindringhum, 

till the Michaelmas following, when he hired himſelf again 

to the ſaid Hon for a year, which he alſo ſerved in Hin- 
dringham, and on 2dsMarch in that year, the apprenticeſhip 
expired. By L. Kenyon, Ch. J. There is no ground for, 
ſaying that the apprentice did any act to put an end to the 
indentures when be entered into the king's ſervice. But I 
deſire it- may not be taken for granted that an infant, who 
binds himſelf apprentice, a contract ſo notoriouſly for his 

own benefit, may put an end to that contraft at any time 
during his minority. I enter my proteſt againſt diſcuſſing 

that queſtion now: it will be ſufficient to determine it 
when it neceſſarily ariſes. In this caſe the pauper bound 
himſelf to Fells by indenture under which he ſerved in 
Blakeney more than 40 days; afterwards, when he was 
preſſed into the king's ſervice, he agreed to go as a volun- 

teer with. the. conſent of his-maſter, evidently implying that 

he did not then put an end to the indentures. It appears 

ta me that the indentures ſtill continued in force, and con- 
ſequently that the pauper could not enter into at legal con- 

tract of hiring with Wilſen at the time he engaged with 

him, he not being at that time ſui juris. Order of ſeſſions 
quaſhed. Durnf. and Ra, 6 L. 557. 

T. 26 G. 3. Sandford and Biſhopftawton. William Web- pelrvering up 
ber and his wife and children were removed from Sandford the indgntures 
to Biſbopflawton. The ſeſſions quaſhed the order, and Srenticers uber 
ſtated ſpecially :—That the pauper was legally ſeitled at L, dnp ergy 
Biſbopflawton by birth, and was bound an apprentice by { 
the officers of that pariſh at the age of eleven to Edmund 

Sage of that place till 24. That he lived with the ſaid 
Sage for five: years, when his maſter gave him up his inden-. 
ture, and recommended him to live with William Verney of 
the pariſh of Chittlehampton Thatcher, with whom the ap= 
— made an agreement as a ſervant for three years. 
hat while he was with Verney, Sage had converſation 
with erney, and deſired him to keep back ſome of the pau- 
Pers wages to provide him with cloaths, * 


—— — 
— 8 — ———— ay — — 


* 


* 


464 Poor. (Settlement by apprenticefhip.) 
| that otherwiſe he would come upon him. That about 
the expiration of that time he returned to Biſbepflatolon, 
where his maſter Sage then reſided) and lived with one 
oyte there, with his maſter's knowledge, who frequently 
converſed with the ſaid Tee while the pauper lived with 
him; but not upon the ſubject of his apprenticeſhip ; that 
after the pauper had lived with Toyte three months, he 
came back to Sage's houſe and lived with him for a month, \ 
paying his er 6d. a week for his lodging. By L. 
Mansfield. It ſeems to me clear that the pauper could not. 
gain a ſettlement aſter the firſt five years under the inden- 
ture as an apprentice, becauſe neither party in fact conſi- 
dered the ſervice as ſuch ; they conſidered the indenture as 
given up, and put an end to for ever; ſo that the ſervice 
was not, nor was intended to be, in the capacity of an 
apprentice ; neither did the pauper _ a ſettlement as a 
ſervant, becauſe there could not be ſuch a ſervice in pont 
of law during the exiſtence of the indenture ; ſo that though 
in reality there was a ſervice in point of fact, yet it cannot 
he applied to the purpoſe of gaining a ſettlement, becauſe 
in Point of law the indenture ſtill ſubſiſted. The 
other judges concurred. ——The order of ſeſſions quaſhed, 
and the original order affirmed. Caf. by Durnf. and 


Eaſt, 281. 
Apprentice E. 6 G. 3. Fecleſal-Bierlow and Warſlnw, The pau- 
| whon of rull per Samuel be, being a pariſh rr ih after he 
his daſcharge. had attained the age of 21 years, agreed with his maſter to 
eancel the indentures, and the ſame were accordingly can- 

celled. Afterwards, he hired for a year and ſerved that 

ear in J/arflow, which was within the term comprehended 

in the indenture. It was objeRed, that he was not ſui 

juris when he entered into the contract to ſerve at Yarſlow, 

for the binding being by the pariſh under the 43 El. c. 2. 

he could not, though above the age of 21, cancel the in- 

dentures without the approbation of the overſeers of the 

r. By L. Mansfield Ch. J. There ſeems to be no 

neceſſity of the pariſh officers joining in the conſent to diſ- 

charge 'this apprentice. There is no authority for it. 

And I ſee no inconvenience to the pariſh, or to any one 

elſe, in its being done without their concurrence. The 

act empowers them to bind the man- child out apprentice, 

till he comes to the age of 24. And the act was neceſſary 

to make valid the bind ng of the male pariſh apprentice till 

his age of 24; for he could not be bound longer than till 

21 without the aid of the act; and two juſtices are to 

aſſent to this. But the ſame reaſon doth pot a 


— 5 » 
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tice's time is of moſt ſervice to the maſter ; therefore the 
apprentice being of age, if the maſter and he agree to it, 
they two may iſſolve the contract: if ſo, then t perſon 
was ſu! juris when he hired himſelf at Yarfow ; and con- 
ſequently he gained a ſettlement there by à hiring and 
ſervice for a year. Burr. Settl. Caſ. 562. Black. Rep. 592. 

M. 9 G. 3. Notton, and Reyſſane. Benjamin Watſon the 
pauper, when an infant, was bound out a pariſh ap- 
prentice to Hannah Cuttle of South Hundly widow, occu- 
pier of a farm within the ſaid townſhip, until he ſhould, 
attain the age of 24 years. After he had ſerved about fix. 
years, ſhe quitted the farm to her ſon , Stephen Cuitle, and 


being deſirous to leave the ſervice, he applied to his 
maſter ; who told him he might where he pleaſed. 
Whereupon, he Hired himſelf at ſeveral places, and re- 
ceived the wages to his own uſe, In May 1766, the ſaid 


1767, he hired himſelf to Fohn Baildin at Netton ; and the 
ſaid Stephen Cuttle being told of it in converſation, ſaid, he 


tori above 40 days, and then attained his age of 24 years. 
lt was argued, that he gained a ſettlement at Natton, 
by having lived there 40 days, whilſt he continued appren- 
tice to Cuttle, Flannah Cuttle had not given up the inden - 
tures: Her ſon alone could not do it. The maſter being 
privy to this ſervice of Bazldon and conſenting to it, or ap- 
proving of it, it was then a ſervice of the original maſter, 
though actually done at Baildon.—On the other hand, it 


any particular perſon. He was not even conſulted about 


leave to go where he pleaſed. 
opinion, that the ſervice with Baiſden in Netton was not a 
ſervice under the indenture of apprenticeſhip ; conſequent- 
7 his reſidence in that pariſh upwards of 40 days was not 


ufficient to gain the apprentice a ſettlement there, Burr. 
Settl. Caf. 629. | 


7rbn Egbert from Harbertin to Afbpreington ; the ſeſſions 
Vor. III. Gg PEP ONE _ 
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hen of tull age 
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left the apprentice there with him. The faid apprentice. 
lived with Stephen Cuttle there ſeveral years. Afterwards, _ 


it. And.when he heard of it, he only ſaid, he thought it 
a good place for him. And he had before given him a general 
The court were clearly of 


”" * 


Apprentice 


leaving his 
maſter, and the 
indenture deli- 
vered up. 


* 
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Stephen Cuttle gave up his indentures to him. In February 


though it a good place for him. He ſerved Baildon at Not- 


was inſiſted, that this was no ſervice under the indenture . 
of W The pauper hired himſelf as being ui 
Juris. The maſter did not conſent to the pauper's ſerving | 


charged when g 
full age, but 1 
indenture< not 
delivered up. 
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the diſcharge of the apprentice; this concerns the maſter. | 

and the 1 only. The latter part of. the appren- 


H. 26G. 3. K. v. Harbertm. Two juſtices remove Apprentice dic. 
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* the order, and late the following caſe :——That 
the pauper was bound by the pariſh of Harberton an ap- 
prentice to William Soper of that pariſh, until 24 years of 
age; that he continued with his ſaid maſter until he was 
within one month of 21 years of age, when he deſerted 
his ſervice, and was abſent ſeven months, and then he re- 
turned to his father at Harberton, where he ſtayed a few 
weeks, and then offered himſelf as a ſervant to one EA. 
monds of Aſbpreington, who refuſed to take him until he 
ſhewed a receipt from his maſter Soper for buying off his 
time, which receipt was in the following words: „ Feb, 
24th, 1783. Received of John Egbert the ſum of 41. 48. 
for the remainder part of his time, by me Milliam Soper.” 
That the receipt was obtained by the pauper's father at 
the requeſt of the pauper. At the time the receipt was 
ſigned and the money paid, Sper offered to give up the in- 
denture, which the father did not take, not thinking it ma- 
terial, and the pauper himſelf was not preſent : That the 
maſter continued to keep the indentures uncancelled until 
after the pauper was 24 years of age, when he delivered 
them up to him: That after the ſigning the ſaid receipt, 
the pauper being then in his 22d year, hired himſelf for a 
year to ſerve the ſaid Edmonds, and alſo another year, both 
of which he ſerved at A/bpreington : That at the time of 
the pauper's hiring himſelf to the ſaid Edmonds he (hewel 
him the ſaid receipt. This was argued in M. term laſt, 
when the court took time to — And now L. 
Mansfield (after ſtating the facts) delivered the unanimous 
opinion of the court: As 1 have often ſaid, it is of more 
conſequence in moſt caſes, that the law ſhould be certain, 
than what the law is. It is particularly fo in queſtions re- 


lative to ſettlements. And perhaps if this court had never 


gone farther on the preſent ſujet than to inquire, whether 
the indentures were in fact cancelled or delivered up, it 
would have been more convenient than to have decided on 
the particular circumſtances of each caſe, and to have ex- 
amined whether they amounted to a relinquiſhment or cau- 
celling of the indentures or not. But the caſes have gone 
beyond that line; and therefore it might now be attended 
with more Yor Joreke to the publick to overturn, than 
to adhere to them; even though we may not perhaps ap- 
prove of the principles on which they have been deter- 
mined, Where the facts ſtated are ſuch, that upon an 


action of covenant brought by the maſter againſt the ap- 
prentice, the pauper could plead the matter in bar, it 


. ſeems to be ſettled that the indentures ſhould be conſidered 


hy 
- 
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as cancelled. And to that extent the rule may be carried 
without much miſchief ; but if extended to every poſſible 
caſe in-which a court of equity would give relief, it would 
be produQive of great inconvenience and uncertainty ; it 
would increaſe the litigation, of the poor laws, which are 
already a diſgrace to the country; and would leave every 
caſe ſo much upon its own circumſtances, that it muſt ne- 
ceſſarily travel through every ſtage which the law allows, 
before the parties are to know what they are to expect. 


If the juſtices at their ſeſſions, or even out of ſeſſions, are 


to be erefted into chancellors, it cannot but happen, but 
that on the ſame fats very different deciſions muſt be 
made. Honeſt and good men, when left to decide ſecundum 
diſcretionem boni viri, muſt and will vary in their ſenti- 
ments. Such a rule, therefore, would be highly inconve- 
nient, and indeed would amount to ſay there was no rule 
at all. The queſtion then is, whether the fats ſlated 
heres are ſuch as put an end to the indentures in law, or 
could be pleaded in bar to an attion of covenant on them ? 
In that light 1 ſhall conſider it. The maſter received four 
guineas as a ſatisfattion for the remainder of the time; 
be ve a receipt for the money as ſuch, and offeced then 
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to deliver up the indentures : If it was not done in fact it 


was owing to the pauper's father not thinking it material, 
and on the pauper's attaining the age of 24 years, the 
maſter did in fact deliver up the indentures.— After pay- 
ing the money, if an adlion had been brought by the maſter 
on the indentures, the pauper might have pleaded accord 
and ſatisfaction in bar; or if the maſter had refuſed to 
deliver them up upon demand, the apprentice might have 
brought trover or detinue for them. The indentures 
muſt be conſidered as not exiſting from the time the money 
was paid, and then the pauper gained a ſettlement by 
ry and ſervice at A/hpreington. Caſes by Durnf. and 
aſt, 139. 

Z. 14 G. 3. Chilvers Citton and Weddington. The 
pauper Thomas Lawrence was born in the pariſh of Chilvers 
Cotlon, where his father then reſided under a certificate 
from the pariſh of Meddingtan. When the pauper was of 
the age of eight years and a half, he bound himſelf ap- 
prentice by indenture, with his father's conſent au was 
party to the indenture), to William Meigh of the 
of Chilvers Cztton for ſeven years, and ſerved him there one 
year and a half, and then the indentme was deſtroyed, by 
conſent of the maſter, the father, and the apprentice. 
The pauper, within half a year afterwards, — himſelf 

| Gg 2 apprentice 


aid pariſh” 


Apprentice 
bound by his 
father may be 
diſcharged al- 
though under 
age, by conſent 
of all the parties 
tothe indentute. 
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apprentice by indenture, with his father's conſent, to Thomas 
aydlin of the pariſh of ' Bulkington, for ſeven years, and 
ſerved him in the ſaid pariſh of Bullington for four years, 
and then, this indenture was deſtroyed, by conſent of the 
ſaid Thomas Maydlin the maſter, the father, and the appren. 
tice. The pauper after this returned into the ſaid pariſh 
of Chilvers Cotton, and bound himſelf apprentice to one 
Shaw im the ſaid pariſh of Chilvers Cotton for two years, and 
ferved him there the ſaid two years. In about three years 
next after the expiration of the apprenticeſhip to Shaw, he 
hired himſelf for a year to Lawrence Smith of the ſaid pariſh 
of Chilvert Cotton, and duly ſerved him in the ſaid pariſh 
for a year under the faid hiring. And having become ac- 
tually chargeable to the ſaid pariſh of Chilvers Caton, he 
was removed to the pariſh of Meddington which gave the 
certificate. It was objefted, that the pauper did not remain 
under the charatter of a certificate perſon, having got clear 
of that impediment to his gaining a ſettlement in the pariſh 
to which he was originally certificated, by having obtained 
- a ſettlemert in Bulkington :+ After which, he was free to 
gain a ſubſequent ſettlement in the pariſh- to which he 
was Originally certificated. For the child of a certificate 
perſon, born in the pariſh to which its parent came by 
certificate, is not under the reſtraint of ſuch certificate as 
to any other pariſh; but may gain a ſettlement in any 
third pariſh by ſerving an apprenticeſhip in ſuch third 
riſh, On ſhewing cauſe, it was inſiſted, that the pauper 
gained no ſettlement in Bultington. The firſt has 
was not properly cancelled. The infant could not con- 
ſent. to the diſcharge of it. An infant's conſent is void. 
And the caſe of Auftrey was relied on, where the infant's 
conſent was conſidered as no conſent at all. He was 
therefore a continuing apprentice to Mergh of Chilvers 
Cotton, at the time of his being bound to Maydlin of Bull- 
ington. Unto which it was anſwered, that they who 
make a contract, may deſtroy it; here, all who joined in 
making it have joined in my it. It muſt be taken 
that it was for the benefit of the infant to deſtroy it. It 
was for his benefit that he was bound out again at Bulk- 
ington, where he gained a ſettlement. And if it was for 
his benefit to deſtroy it, he might as well join in deſtroy- 
ing as making it. As to the caſe of Auſtrey, it was the 
cal of a pariſh apprentice, and the general expreſſion 
there uſed muſt be underſtood according to the ſubjett 
matter, and applied to the circumſtances of that particular 
caſe, The principle there laid down is, that the appren- 
2 6 ticeſhip 
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ticeſhip of an infant cannot be diſſolved withcut the con- 
ſent of all parties concerned. The pariſh officers were 
there concerned in the original contratt; they were par- 
ties, and had not conſented ; though their conſent, as par- 
ties to it, was neceſſary to the diſcharge of it. By, L. 
| id : The ſingle. queſtion is, Whether, the indenture 

of the apprenticeſtip in Bullington was void or not, there 
having been a former indenture, but ſuch former indenture 


having been cancelled by agreement between the maſter, 


the father, and the apprentice } The caſe of 4uffrey was 
determined on particular circumſtances. The queſtion 
was, Whether the pariſh officers, who bound out the ap- 

tice under a ſpecial authority, ought not to have been 
conſulted about diſcharging him, and to have given their 
conſent to it ? The whole policy of the 43 Elia. might be 
' defeated, if the maſter and pariſh infant apprentice could 
by their joint conſent alone, without the conſent. of the pa- 
riſh officers, diſcharge ſuch a contract, and ſet the appren- 
tice free from it. That caſe therefore is not applicable to 
the preſent. Here, the original contract was only between 
the father, the maſter, and the apprentice; and all of 
them conſent to the diſcharge. An infant may make his 
condition better, though he cannot make it worſe. The 
reaſon why an infant may bind himſelf apprentice is, be- 
cauſe it is for his benefit. If he was diſcharged of the 
former indenture, he was at liberty to execute another. 
Burr. Settl. Caf. 766. 

E. 10 G. Buckington and Shepton Bechamp. The maſter 
ran away: The apprentice hired himſelf tor a year, and 
ſeryed the year. By the court: He gained no ſettlement, 
not being ſui jurit, nor of a capacity to hire himſelf: other- 
wile, it been by conſent of his maſter, or had his in- 


denture been cancelled. Caſes of 8. 155. L. Raym. 1352. 


Str. 582. , 

Nate, In the Caſes of  Setllements, this caſe is reported 
under the name of K. and Shipton Currey ; by L. Raymond, 
under the name of Bucking/on and St. Michael Sebington : 

Sir Jobn Strange, under the name of -Packington and 
ton Beencham. None of all which ſeem to exhibit the 
true names of the contending pariſhes, for there are no 
ſuch pariſhes as moſt of thoſe here rehearſed ; and there- 
fore it is preſumed to inſert the real names of the pariſhes, 
which theſe appellations ſeem moſt probably to denote, 
namely, Buckington and Shepton Bechamp. And here it 
may be proper to obſerve once for all, the-great inaccuracy 
in the names of places and. perſons, which every where 
g 3 occurs 
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occurs in the books of reports, ariſing (as it ſeemeth) from 
two cauſes: 1. From the reporter's taking down the name 
in court by the ſound only, which oftentimes may cauſe a 
wide difference in the ortho. raphy. And, 2. From the 


hand-writing of the reporter perhaps not being very le- 


gible ; the caſe being taken down in a hurry of the pen, 
and not publiſhed but by others after the reporter's death, 
Where the matter is very notorious, liberty hath been 
taken throughout this book, to reftore ſuch broken words 
to their genuine and known originals; fo as to read in- 
ſtead of Hedcome, Hedcorn ; for Mifſerden, Miſſenden; for 
Trencham, Frencham ; for Wooden, Waodend; for Yexfard, 
Yohesford ; for Euteſcatur, Uttoxeter, and many other ſuch 


like. 


Sir James Burrow, who from his ſituation, as being 


maſter of the crown office, hath opportunity to recive the 


true names from the records themſelves, is extremely uſe- 
ful in this, as in other more important reſpects; and that, 
not only in the caſes he reports himſelf, but in others oc- 
caſionally referred to. In n of the proper method 
of intitling caſes of ſettlement, he obſerves, „It may not 
« be amiſs to ſet forth a general rule, for intitling all caſes 
« ariſing upon orders of removal ; the want of knowing, 
or the want of attending to which general rule, hath 
been the occaſion of infinite confuſion, in tabling and 
« citing caſes of this fort. The conſtant method of enter- 
« ing them in the rule book, is, to name the King as proſe- 
« .cutor : and the pariſh laſt charged with the pauper, and 
« conſequently appealing to the court of king's bench, as 
« defendants. For inſtance: Two juſtices remove a 
« pauper from A. to B.; and B. appeals to the ſeſſions. 

If the ſeſſions confirm the order, and B. brings the cer- 

tiorari, the rule thereupon is intitled Rex verſus Inha- 


order, and conſequently 4. remains charged with the 

pauper, and brings a certiorari to remove the orders, 
« then the rule bears for its title, Rex verſus Inhabi- 
« tantes de A.” (Burrow, Mansfield, 52.) Nevertheleſs, as 
authors, in reciting theſe caſes, and the learned counſel 
and court in their arguments, ſometimes give the name of 
one of the pariſhes, and ſometimes of the other, and ſome- 
times of both; and the caſe in ſome inſtances may be 
eaſier - apprehended, or explained with leſs circumlocution, 
by inſerting at the head of it the names of both the con- 
tending pariſhes ; that method is endeavoured to be pur- 


«c 
ac 
4 Pitantes de B. But it the ſeſſions diſcharge the original 
40 
40 


ſued throughout this courſe of ſettlemenis, where both the 


I names 
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names can with reaſonable certainty be come at. Some- 
times a caſe is reported, without the name of either of the 
pariſhes, but with the name only of the pauper ; as Jobn 
Giles's caſe, Bridget Baily's caſe, and the like: In theſe, 
N with _ _ of _ pariſhes, it ſeemeth eſſen- 
tial to retain alſo the name of the pauper. 

T. 13 G. 2. Eaſt Bridgeford ar: Orflon. The maſ- 
ter of a pariſh apprentice dying inteſtate, his widow, 
without any adminiſtration taken out, aſſigned the ap- 
prentice' to Edward George, who with the conſent of the 
apprentice, aſſigned him over, by verbal agreement, to 
Thomas Baggaley of Eaſt Bridgeford, for the remainder of 
bis term of nine years. And he accordingly lived with 
the ſaid Thomas Baggaley at Eaſt Bridgeford, and ſerved out 
his time there, which was more than 40 days. This was 
unanimouſly holden to be a good ſettlement in Ea Bridge- 


ford, For tho? an aſſignment of an apprentice be not 


ſtrictly legal, yet where an apprentice has lived and ſerved 
40 days under an aſſignment, he ſhall gain a ſettlement, 
wer of the conſent, even tho? it be only a verbal agree- 
ment. Burr. Settl. Caf. 133. | 
E. 26 G. 2. Eakring and Selſan. Two juſtices make 
an order to remove George Witworth from Eakring to Selſon. 
Upon appeal, the ſeſſions diſcharge that order. The caſe 
was, the ſaid George Vitworth was put out a pariſh appren- 
tice to Richard T omlinſon'of Eakring till his age of 20 years. 
He ſerved his maſter under this indenture for — 
years at Eakring. About 3 years before he attained 20 
years of age, he ran away from his maſter, and loitered 
for ſome time about the country. In the mean time his 
maſter died. And at Martinmas after, the ſaid Fitworth 
hired-himſelf as a ſervant to William Flint of Selſon for a 
year, and ſerved him that year at Selſan, and received all his 
wages to his own uſe, the executors of Tomlinſon takin 
no notice of him. But he had not, at the expiration o 
the ſaid ſervice, attained his of 20 years. And the 
ſeſſions being of opinion, that the ſaid George Witworth 
did not, by virtue of ſuch hiring and ſervice at Sel/on, gain 
a ſettlement in the pariſh of Felon aforeſaid, reverſe the 
original order. But by the court the order of ſeſſions was 
quaſhed ; for that after the maſter's death, the apprentice 
was at liberty to hire himſelf; and as he was hired for a year 
and ſerved a year in Selſon, his legal ſettlement was there. 
Apprenticeſhip is a perſonal truſt between the maſter and 
ſervant, and is determined by the death of either maſter or 


qpprentice, The counſel who were to have ſhewn cauſe | 


Gg 4 againſt 
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Mafter dying, 
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againſt quaſhing the order of ſeſſions, owned that it was 
not defenſible. Burr. Settl. Caf. 320. 

T. 14 G. 3. Wrexham and Chirk. An apprentice 
bound for three years, without any conſideration, to a 
flater at Vrerbam, ſerved under the indenture for nine 
months: Then his maſter died; and he continued a fort. 
night with the widow, to complete the work unfiniſhed 


by his maſter. Then, his miſtreſs, 1 no employ- 


ment for him, told him that he muſt not ſtay with her, 
and that he was at liberty to go where he thought proper. 
On his going away, he told his miſtreſs that he was going 
to his father, who was a flater. There was no particular 
agreement between his father and his miſtreſs, nor the in. 


. denture delivered up. His father then lived in the pariſh 


of Chirk, and he continued with him there two or three 
years. The court held that his ſettlement remained at 
Wrexham. The widow doth not appear to have had any 
intereſt ; and no adminiſtration appears to have been taken 
out. Burr. Set{l. Go 782. 

H. 19 G. 3. Otterton and Stockland. Caſe ſpecially 
ſtated : That the pauper was bound apprentice by the 
pariſh officers of Stockland to Fohn Davis of that ſame 


: pariſh, till 24 years of age: That he lived with him four 


years in that pariſh under the indenture, when his maſter 
died : That he continued with his maſter's ſon, who was 


his executor, and had proved the will, for about ſeven 


ears in that'pariſh, when, being deſirous of living with 
bis uncle in the pariſh of Otterton to learn the trade of 3 
miller, his uncle and he applied to the executor for his 
conſent, who gave his conſent accordingly : That there- 
upon the pauper went to his uncle in the pariſh of Otter- 
ton,” and continued there with him the whole two years 
and a half, at the end of the firſt four months of which 
time, the pauper attained his age of 24 years. —— It was 
argued on the one hand, that the contract between a 
maſter and his apprentice is merely perſonal, and dies 


with the maſter; That by law there can be no valid 


aſſignment of an apprenticeſhip : That an aſſignment is 
indeed evidence of the original maſter's conſent to the ap- 
prentice's refidence with the new maſter, but here the 
preſumption failed, becauſe the original maſter did not 
exiſt when the pauper was aſſigned. ——On the other 
fide it was contended, that if an apprentice reſides in 3 
pariſh by the conſent either of his maſter, or of the exe- 
eutor or adminiſtrator of the maſter, he gains a 'ſettle- 
ment. That here had been no diſſolution of the ap- 

| | | | ' prenticeſhip 
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prenticeſhip by the act of the parties, and that no as 
went ſo ſar as to decide that an apprenticeſhip is of courſe 
diſſolved by the death of the maſter. That it had only 
been decided that an 2 could not he compelled to 
ſerve the maſter's repreſentative. And ſeveral caſes were 
cited; but that which was chiefly relied on was the caſe 
of * Bridgeford, as having gone much farther than 
this, becauſe there the aſſignment was by a perſon who 
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had only the right to the adminiſtration, but had not ad- | 


miniſtered.— By L. Mansfield: Tho' an apprentice it 
not ſtrictiy aſſignable, nor tranſmiſſible, yet if he continue 
with the conſent of all parties and his own, it is a con- 


tinuation of the apprenticeſhip. The caſe of E Bridge- © 


ford is much ſtronger than this. Douglas, 69. Cal. Caf. bo, 

M. 5 G. 2. Klee and Storeford. It was moved to 
quaſh an order of two er confirmed at the ſeſſions. 
The ſeſſions ſtate the caſe ſpecially, that one Lineacre bad 
been bound an apprentice by indenture, and ſerved his 


maſter the laſt two years of his apprenticeſhip in the pariſh 


# 
Apprenticeſhip 
not good by in- 
denture, ſhall 
not enure as a 
ſervice. 


of Salford; but that the indenture was not ſtamped. 


However, the juſtices judged this to be a good ſettlement 
by way of ſervice, though not as an „ rx mongy to and 
accordingly removed his wife and two daughters from the 
riſh of oreford to the pariſh of Salford, But the court 
held this to be no ſettlement, on the authority of Cureden 
and Leiland (a); and E the order. 2 Barnardiſt. 39. 
T. 5 G. 3. Whit my Canonicorum _ Watton N 
e. The pauper 7ohn Gay, being of the of 22 
— agreed . —— Th. he ſhould ta 
ſaid John Gay apprentice for 6 years, to teach him the 


trade, and that the indentures ſhould be executed ac- 


cordingly. He went and ſerved 5 years, when they parted 
by conſent ; but no indentures were ever executed. It 
was contended, that this was as good as a hiring and ſer- 
vice. But by the court, Here is no hiring expreſſed or 
implied. The objefts are different, A binding as an 
apprentice, and a hiring as a ſervant, cannot be converted 
one into the other. And the caſe of the King and Sr. 
Mary Kallendar in Wincheſter (b), was mentioned as in point. 
Burrow's Setll. Caf. 540. | 

H. 10 G. 3. Peterchurch and All Saints in Hereford. 
The pauper, Abraham Leis, when a boy, together with 
his father, entered into an agreement in writing, not ſtamp- 


—— 


— 


e) dais, this ſame tile, (5) Ante, this ame . 


ke the 
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ed, with Mrs. Tringham of All Saints, reciting, that © where. 
as the boy, with the conſent of his father, is to be bound 
apprentice to her for ſeven years, ſhe agrees to pay 
5 the boy 25s. the firſt year, the four following years 50s. 
each, the ſixth year 31. and the ſeventh year 41. He 
ſerved her two years, and received the money agreed on 
for the ſaid time; then left his miſtreſs: and no inden- 
ture of apprenticeſhip was ever executed. It was argued, 
that the pauper in this caſe was to be. conſidered as a /cr- 
vant, Every thing here ſtated was ſervice. Nothing was 
to be learned. And he was paid wages by his miſtreſs, 
He was hired for ſeven. years; and ſerved two of them ; 
and received the money for that time, according to the 
reement.— But by the court : An apprenticeſhip was cer- 
tainly the thing in view. But no indenture was executed; 
nor could the agreement be eſteemed to ſupply the want 
of it, as it was not ſtamped. Nor can it be conſidered in 
the nature of a ſervice: For in that caſe there mult be a 
hiring for a year, and a ſervice for a year under ſuch 
| hiring. And the binding as an apprentice cannot be 
2 into the hiring as a ſervant. Burr. Settl. Caf. 
'  _—— 
And in the caſe of K. v. Margram, H. 33 G. 3. it ap- 
red that the father of the pauper told him that his mother 
ad made an agreement with Mr. Tyler agent for the nglib 
copper company in Glamorganſbire, for him to ſerve 7 years 
as an apprentice; and that he ſerved in the ſaid copper 
works for 8 years, and there learned the trade of a refiner, 
and received weekly wages, as alſo 20s. by the year as a 
-refiner, and that he conceived himſelf to be ſerving Mr. 
Tyler as an apprentice, but that he ſigned no indenture or 
agreement whatſoever, nor was any ſigned by any other 
perſon on his behalf to his ee e. court, 
without hearing any argument, were clearly of opinion 
that this ſervitude as an apprentice, could not be con- 
verted into a ſervice under any hiring. Durnf. and Ef, 

=. 6 V.153. 
But if the agree- ? AM. 5 G. 3. K. v. Little Bolton. John Wylde and his 
3 1. Wile and ſix children were removed from Great Bollan to 
rentice it is o Little Bolton in Lancaſhire. The ſeſſions confirmed the order, 
: . and ſtated the following caſe: That the pauper being ſettled 
ſervice. in Little Bolton, and being unmarried, and having no child, 
went into Great Bolton, where one Stott'a weaver lived, and 
aſked $/o/t if he would teach him to weave counterpanes : 
Stott ſaid he would, if he would work with him 24 or 3 
years; and the pauper's earnings were to be divided be- 
tween 


Attorney General and Sir T. Davenport contra. 


— 
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tween them : the pauper was to find himſelf with meat, 
drink, waſhing, and cloaths : he was engaged on theſe 


terms, and an agreement in writing was entered into accord- 


ingly. * The pauper worked with his maſter under this 


agreement in Great Bolton about a year and a half, and then 
gave his maſter 20 8. to be free, 1 then married: he 
t 


n worked journey-work with the ſame maſter near a 


year: the maſter (whilſt he was working under the a 


ment) found him looms, loom room, and materials; he 


never employed the pauper in any work but weaving: the 


condition upon which he taught the pauper to weave was 
one half of bis earnings. Stott received the money and 


-paid the pauper one half, and looked on it that he had 
A right to receive it, but ſometimes he let the pauper receive 


it. The agreement in writing was proved to be loft, and 
therefore parol evidence was allowed to be given of it. — 
Carkell ſhewed cauſe in ſupport of theſe orders, and Lee 
L. 
Mansfield: This is not a hiring and ſervice. If an inden- 


ture were not made neceſſary, there could be no doubt as 


to its being an rv for the pauper is 10 be taught, 


and pays a conſideration for it, and is to do ho other work: 


but 1f theſe agreements were allowed to give ſettlements, 
there would be an end of indentures of apprenticeſhi 

and alſo of the revenue derived from thence. Buller I. 
I ſhould have been better ſatisfied if the caſes had gone the 
other way; becauſe when a man en to work for ano- 
ther he hires himſelf to ſuch an one: but the caſts ſeem to 
have taken another turn, and if they have ſettled it, 1 ad- 
here to the authorities. The rule was accordingly then 
diſcharged, and both the orders affirmed. But preſently 
Willes }. obſerved, that Ferriſon's caſe cited by Mr. Cockell 
did not apply. — Buller J. That was the caſe of an 
agreement between a maſter and a third perſon, a tradeſ- 
man, that he ſhould teach his trade to the maſter's ſervant ; 
the ſervant himſelf being no party. And the court ſaid 
they would look into the caſes. Afterwards L. Mansfield 
delivered the judgment of the court. We have looked into 


the authorities, and we find that all thoſe caſes of appren- 


ticeſhips which have been holden to be deſective, and not 
convertible into hirings and ſervices, ſpeak of the pauper 
as an apprentice, and that he was to ſerve as ſuch. There 


is no ſuch ſtatement here; and we are therefore of opinion 


that it is a good hiring and ſervice. Rule abſolute; and both 
orders qualhed, Cald, Caf. 367. 


But 
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But in the caſe of K. v. Higham, H. 25 G. 3. where the 
written agreement did not in terms ſlate an apprenticeſhip ; 


&ip, it other- yet, as the contract was proved to have been entered into 


Indenture not 


| vp or hoo tg 
r parol evi- 
dence ſhall be 
admitted, 


with a view to an apprenticeſhip and in fraud of the revenue, 
the court held that contract was not convertible, and could 
not. be conſidered as a hiring, and as entitling to a ſettle. 
merſt. id. 5 | N 

T. 3g & 14 G.'2. Ea Knayle and Teffont Magna, 


Two. make an order to remove Anne. Bowles, wife 


of James Bowles (who, had run away and leſt her), from 
 Teffont Magna to Eaft Knoyle, - Upon appeal, the ſeſſions 


* 


confirm that order, and ſtate the caſe thus: It appearin 
to this court, upon the evidence now given, that the fi 

ames Bawles was bound an apprentice by. indenture, to 
one William Yilkins of the pariſh of 72 Knoyle, and that 
he ſerved three years at £a/? Knoyle aforeſaid under the 
ſaid apprenticeſhip ; at which time the ſaid William Mil. 
kins the maſter. died ; and that the ſum of 51. being the 
Full conſideration money, was paid by his father with the 
ſaid apprentice for ſuch - But the indentures 
of 8 were not produced; neither did it appear 
to this court whether the duty of 6 d. in the pound di- 


rected to be paid by the ſtatute of the 8 An. c. 9. was 
id, 


or whether the ſaid indentures were ſtamped as the 
Rid ſtatute requires. It was objetted, That the juſ- 
tices had admitted evidence that was not legal: That they 
admitted parol evidence of an indenture, which they ſtate 
not to have been produced, and have not given any rea- 
ſon why it was not produced, nor did it a to them 
that the duty was paid, or whether the . were 
ſtamped as aforeſaid. But Mr. J. Page, and Mr. J. 
\Chapple (the only two. juſtices that were in court), over- 
ruled the objeftion, and refuſed to make a rule to ſhew 
cauſe. For it is ſtated, that it appeared to them that he 
was bound by indenture, perhaps the indenture was loſt. 
Nor do they ſay that the duty was not paid, or that the 
indenture was not ſtamped. Burr. Settl. Caf. 151. 
T.:22 & 23 G. 2. 2 Helen's Abingdon and Si. Seviour's 
Southwark. Two juſtices made an order to remove Anne 
Hutt, wife of Jeſepb Hutt (who had abſconded for 6 
months), from S. Saviour's to St. Helen's. And the ſeſ- 
ions upon appeal confirm that order, and ſtate parol evi- 
dence. produced before them of an indenture of apprentice- 
ſhip (not produced) of Joſeph Huit the father to William 
Hutt the grandfather. Upon the whole of which, it ap- 


peared that the indenture was not produced, and 2 
. eve 
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to very ſtrong wption) was never ſtamped, 
7.5 dt to pax. Yar ar for that there is only 
— evidence of an indenture, which ought we — have 
produced; and it doth not appear to have been ſtamp- 
ed. And by the court: There is not enough ftated to 
ſhew, that this is a binding within the act. And the orders 
were quaſhed. Burr. Settl. Caf. 292. 735. 

E. 35 G. 3. X. v. Cafileton. Martha Pidley wag remov- 
ed from Cafletin to Bomford in Derbyſbire. The ſeſſions 
quaſhed the order, and ſtated the following caſe. The 

uper was alleged to have been bound an apprentice to 

. Timms of Colton by indentures bearing date in or about 
the year 1780. It was proved on behalf of Cafileton, that 
- there were two parts of the indenture, 'one of which re- 
mained with the pariſh officers of Ca/ileton, and was deſtroy. 
ed; the other was given to Timms, who delivered the ſame 
to Miſs Taylor of Bomford, at the time of the aſſignment 
hereafter mentioned. Application was made to Miſs Tay- 
br, not then, nor now reſiding at Bomford, for that part of 


the indenture ſo delivered to her, who ſaid, ſhe could not 


find the ſame, nor knew where it was. Miſs Taylor is 
living, but was not ſubpœnaed to the ſeſſions. Timms af- 
terwards, by parol, aſſigned the pauper to Miſs Taylor in 
Bomford, and the mw with his conſent ſerved her in 
Bomford upwards of 4 
that the above was not ſufficient evidence of the indenture. 
The only queſtion is, whether that part of the indenture 
which was delivered to Miſs Taylor 1s properly accounted 
for. The court thought the caſe too clear for argument ; 
that if the indenture could not be produced, evidence mu 
be adduced to ſhew that it was loſt or deſtroyed. Here it 
was traced to the hands of Miſs Taylor, and no further 
evidence was given to ſhew what was become of it. Order 
of ſeſſions 2 Durnf. and Eaft, 6 V. 236. 
Indeed parol evidence of an indenture ought to be ad- 
mitted with great caution, and not without ſufficient proof 
that the original could not be come at. And in cafe of 
parol evidence, it ſeemeth that all thoſe circumſtances, 
without which the indenture would not be good if pro- 
duced, ought to be proved ſatisfactorily to the court; as, 
that the indenture was written upon ſtamped paper or 
rchment; that it was executed by the parties; what 
um (if any) was given with the apprentice; and that an 
additional ſtamp upon the account of ſuch ſum of money 
or other valuable thing was alſo impreſſed. Otherwiſe, 
where the indenture upon the face of it would be bad, it 
; may 


o days. The ſeſſions were of opinion, 
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duced, but no 
ſubſcribing wit- 
o. 


may poſſibly be ſecreted by thoſe whoſe intereſt it is that 
it ſhould not appear. 15 

7. 27 G. 3. Middlezoy and Sudbury. Henry Muſgrave 
and his wife and children were removed from Middlezcy 
to Sudbury. The ſeſſions quaſhed the order, and ſtated the 
following caſe : That the appellants proved a hiring and 
ſervice of the pauper for a year in Mziddlezoy ; the reſpond. 
ents propoſed to ſhew that a ſettlement could .not be 
gained thereby by reaſon of ſubſiſting indentures of the 
pauper's apprenticeſhip to one Marren of Sudbury at the 
time of ſuch hiring and ſervice : They had given notice 
to, the appellants to produce the ſaid indentures, and an 


indenture was accordingly produced in court by the 


appellants with proper ſeals and ſignatures, but no ſub- 
ſcribing witneſſes thereto ; and no evidence was adduced 
by the reſpondents to prove the ſealing and delivery there- 
of ; whereupon it was contended by the appellants, that the 
fame could not be given in evidence without proving the 
execution thereof; to which it was anſwered, that coming 
from the hands of the appellants, it ought to be received 
in evidence againſt the party producing it without proof 
of the execution. The ſeſſions being of opinion that proof 
ought to be given of the due execution thereof, refuſed 
to admit the ſame in evidence without ſuch proof. The 
reſpondents then produced the counterpart, which they 


proved to be duly executed, and tendered the ſame in evi- 


dence, but the court alſo refuſed to admit the ſaid coun- 
terpart. The pauper ſerved the faid Marren in Sudbury 
ſubſequent to the date of the ſaid indentures ; and after- 
wards before the term thereof expired, without any con- 
ſent of Warren, ſerved for a year as aforeſaid in Middle- 
zey, under a hiring to one I ilcox. By. the court: 
The ſeſſions have done wrong in refuſing to admit this 
evidence; becauſe as the indentures came out of the 
hands of the appellants, they were concluded from ſaying | 
they were not properly executed. In civil actions, where 
a plaintiff wiſhes to give in evidence a deed in the de- 
fendant's cuſtody, he gives him notice to produce it ; and 
the deed, when produced, muſt prima facie be taken to be 
duly executed, becauſe the plaintiff," not knowing who are 
the ſubſcribing witneſſes, cannot come prepared at the trial 
to prove the execution of the deed. But in this cafe it 
appears, that if the appellants had not produced the in. 
dentures at all, the counterpart muſt have been admitted 
in evidence, which would have been ſufficient. — Or- 
der of ſeſſions quaſhed. Durnf. and Eft, 2 U. 41. of 
© vi. 


g Y 
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vi. Of ſettlement by ſervice. | 


In like manner as under the laſt head, I will firſt ſet 
down the whole law relating to the ſubject before us, 
and then the adjudged caſes upon the ſeveral branches 
thereof. | 


By the 13 & 14 C. 2. c. 12. On complaint by the guures con- 
churchwardens or overſeers, within 40 days after any perſon corning ſettle. | 

Il come to ſettle in any tenement under 10 l. a year, two 7 
Juſtices (1 Q.) may remove him to the place where he was laft 
| legally ſettled, either as a native, houſholder, ſcjourner, ap- 

prentice, or fro for the ſpace of 40 days at the leaft. 

But by the 1 F. 2. c. 17. The forty days continuance ſhall 
not make a ſettlement, but from the time of delivering notice in 
wrilng. 

And by the 3 W. c. 11. From the publication of ſuch no- 
tice in the church. | | 

But by another clauſe in the ſaid act of the 3 . 4 
am unmarried perſon, nat having child or children, ſhall 
lawfully hired ints any pariſh or town for one year, ſuch ſervice 
ſhall be adjudged and deemed a good ſettlement therein, tho" no 
ſuch notice in writing be delivered and publiſhed. 

And by the 8 & 9g . c. 30. Whereas ſome doubts have 
ariſen touching the ſettlement of unmarried perfons, not having 
child or children, lawfully hired into any pariſh or town for 
one year, it is enacted and declared, that no ”=_ perſon ſo 
hired as aforeſaid, ſhall be adjudged or deemed to have a god 
ſettlement in any ſuch pariſh or townſhip, unleſs ſuch perſon 
ſhall continue and abide in the ſame ſervice during the ſpace of 
one whole year. : | 

By the 12 An. f. 1. c. 18. If any perſon after June 24, 
1713, ſhall be @ hired ſervant with any perſon, who did come 
into, or ſhall reſide in any pariſh, townſhip, or place," by means 
or licence of a certificate, and not afterwards having gained 
a legal ſettlement in ſuch pariſh, townſhip, or place; ſuch 
ſervant ſhall not gain any 7 in ſuch pariſh, townſhip, 
or place, by reaſon of For hiring or ſervice, but ſhall have 
his 3 as if be had not been an hired ſervant. to ſuch 
perſon. I. 2. | 

100 by the 9 & 10 W. c. 11. No perſon who ſhall come 
inte any pariſh by a certificate ſhall be adjudged, by any act 
whatſoever, to have procured a legal ſettlement in ſuch pariſh, 
unleſs he ſhall bona fide take a leaſe of a tenement of 10 J. a 
year, or ſhall execute an annual office in _ pariſh, (and 
conſequently ſhall gain no ſettlement by ſervice). 


— 
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On complaint - within 40 days | By the ſtatute of C. 2. 
perſons became ſettled, if not removed, in 40 days. But 
whereas people came privately into pariſhes, and continued 
perhaps 40 days before they were publickly known to be 
there; therefore the ſtatute of the 1 F. 2. did provide, 
that ſuch 40 days ſhould not gain a ſettlement, but after 
the timo of delivering notice in writing, to the overſeers, 
that ſuch perſon was come to inhabit in ſuch patiſh. 


And whereas in that caſe, the overſeer to whom ſuch 


notice ſhould be delivered, either through ignorance or 
wilfulneſs, might conceal ſuch notice from the inhabit- 


.*arits ; therefore the 3 V. did provide, that ſuch 40 days 


ſhould be accounted from the time of the publication of 


ſuch notice in the church, and not otherwiſe. But then, 


by the ſubſequent clauſe of the ſtatute of the 3 W. it is 
enacted, that / any unmarried perſon, not having child or 
children, ſhall be lawfully hired into any pariſh or town for one 
year, ſock ſervice ſhall be adjudged a good ſettlement therein, 
though no ſuch natice in writing be delivered and publiſhed : 


And the reaſon thereof is this, becauſe that ſuch notice 


would not avail; for that the juſtices upon complaint of 


the overſeers, who are no parties to the contraft, cannot 


made. void the contract between the maſter and ſervant, 
which the ſervant is bound to continue with his maſter, 

if he requires it. And therefore upon this act, if the ſer- 
vant was hired for a year, and ſerved forty days under that 
hiring, he was. not removable, and gained a ſettlement; 
and 5 in every place where he ſerved forty days under ſuch 
hiring, he there gained a ſettlement ; and where he ſerved 
the laſt forty days, there was his laſt ſettlement. But this 
taly method of acquiring ſettlements, cauſing ſervants to 
become infolent, at laſt the ſtatute of 8 & 9 . was made, 
which enaQteth, that no ſuch perſons ſo lawfully hired into any 
rt or townſhip ſhall be adjudged to have a good ſettlement 
„ unleſs be ſhall continue in the ſame ſervice during the 

bac of one whole year. But if he ſhall continue in ſuch 
ice during the ſpace of one whole year, his ſettlement 

in all other reſpefts ſhall be as before; that is to ſay, 
every continuance of forty days unremovable during ſuch 
ſervice for the year ſhall be deemed a ſettlement; and 
where he continues. the laſt forty days, there is his laſt ſet- 
tlement. But, there has been much doubting, what 


dall be deemed a hiring for a year, and alſo what ſhall be 


deemed a ſervice for a year, within the ſenſe of theſe ſta- 
tutes ; and what relation ſuch hiring and ſervice ſhall bear 
ww each other: The arguments for and againſt __ 
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each ſide, in the adjudged caſes hereafter following, will 
be the better underſtood, from this ſhort hiſtorical account 
which hath been given, of the progreſs of the law relating 
to this matter. | 5 
Forty d Leſs than forty days reſidence in any pariſh 
22 — a ſettlement. 1. in the caſe of Goring and 
Moleſworth, E. 4 G. 2. A perſon was bired for a year, 
and ſerved the year. His maſtery lived at Goring, and kept 
a boat, which navigated from Goring to London, but the 
ſervant was not forty days in the whole year at the pariſh 
of Goring, but ſerved out the year on board the boat. By 
the court: This was no ſettlement at Goring. Seſſ. C. 
327+ Caſ. of Settl. 219. 1 Barnardiſt. 436. 
ut it is not neceſſary that the ſervant reſide forty days 


together without interruption. As in the caſe of Green- 
wich and Langdon, M. 18 G. 2. Greerge Wall was hired 
for a year and ſerved a year, as a livery . ſervant, at 9 |. 
wages, to one- captain Saunder/on, commander of the 
William and Mary yacht, who had an houſe and family at 
Greemuich, and reſided there when not abſent on the king's 
ſervice. His maſter made frequent voyages to and from 
Holland, and he always attended him in the ſame ; and he 
was never forty days together at Greenwich, but during his 
ſervice he was there forty days at different times, By the 
court: It need not be forty days all together; it is ſuffici · 
ent if within the vear he reſide forty days in the whole: 
Burr. Settl. Caf. 243. | - 

E. 16 G. 3. Loweſs and Lanſſephan. The pauper was 
hired for a year to John Williams of Lanſtephan, where his 
maſter occupied his own eſtate. . He continued there with 
his maſter in Lanſlenban till ſome time before St. Peter's- 
tide, when his maſter and family removed to Loweſs, in 
which pariſh his maſter rented another farm. He continued 
with his maſter in Loweſs till the 16th of January following 
when his maſter and family removed to Lanſſephan, and his 
maſter afterwards — reſided there. But the pauper 
was ſent back ee maſter to Loweſs, to threſh the corn 
and look after his maſter's cattle, The pauper ſtaid in 
Loweſs two or three nights and days, and eat and lodged 
there; and then returned again to Lan/ephancin like man- 
ner as aforeſaid ; and ſo continued between the ſaid pariſhes 
to the end of his year, which was the 17th of May fol- 
lowing. The pauper never continued forty days toges 
ther in either of the two pariſhes after the ſaid 16th of 
January, hut lived and reſided as aforeſaig more than forty 
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days in the whole, in each. He verily believed, he reſided 
moſt at the latter part of his ſervice in Lan/tephan, and 
lodged there the laſt night; and went from thence in the 
morning to Loweſs, and took ſome cattle of his maſter's 


from thence to the Hay-fair, where he finiſhed his ſervice. 


The court held him to be laſt legally ſettled in Lan/tephan. 


Bur. Settl. Caf. 825. 


And in like ſort was determined the caſe of Hulland and 
Bradley, E. 21 G. 3. namely, that when a perſon has re- 
ſided part of the year in one pariſh, and part in another, 
at different times and intervals, making, when added toge- 
ther, more than forty days in each, his ſettlement is in the 


pariſh where he lodged the laſt night. Douglas, 633. Cal. 


_ Caf. 118. 


Alſo in the caſe of K. v. Foefton, E. 23 G. 3. Jane: 
Engliſh and his wife were removed from Newburn to Ivueſſon. 


The ſeſſions confirmed the order, and ſtated ſpecially, 


That the pauper being unmarried was hired for a year to 
ſerve as a collier. That Iueſſon and Kyo are two ſeparate 
townſhips in the pariſh of Lancheſlon, and maintain their 
poor ſeparately. That he refided at Kyo from Martinmas, 
when he was ſo hired, till the May-day following, when 
he married; that about fourteen days after his marriage, 
he took a cottage in [veſlon, and without the privity of his 
maſter removed thither from Mo with his wife, where they 
continued above forty days, and until about fourteen days 
preceding the expiration of his ſervice, and then they re- 
turned to Kyo. The court were of opinion that this caſe 
was ſimilar in 22 to the laſt caſe of Hulland, and 
preciſely that of Zoweſs above, and that they ought to be 
adhered to. Both orders quaſhed. Cald. Caf. 288. 

And in the caſe of K. v. Great Bookham, T. 26. G. 3. 
The ſame point came in queſtion, but was given up, be- 
ing con ſidered as fully ſettled. Cald. Caſ. 290. 

And alfo in the caſe of K. v. Undermilbeck. Ann Dixon and 
her two children were removed from Undermilbeck to Dalton. 
The ſeſſions quaſhed the order ſubje& to the opinion of the 
court on the following caſe : John Dixon late huſband of 
the paper, was hired. for a year to work as a waller with 
J. Bowneſs then of Caldbeck at ten guineas per annum. He 
entered upon his "ſervice in the beginning of April 1783, 
and continued with his maſter till December — 
when his maſter having little to do in the walling buſinels 
in the winter ſeaſon, gave bim leave of abſence for {ix 
weeks to work for bimfeif wherever he pleaſed, allowing 


158. out of his yearly wages. Dixon then OY dr 
| a 
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- Father's houſe in Sawrey and continued there ſeven weeks, be- 
ing one week longer than he had leave for. About that time 
his maſter contracted with one Braithwarte that he and his 
ſervant Dixon would aſſiſt Braithwaite in making ſome 
fence walls in Pennington, where Dixon continued work- 
ing with his maſter above forty days, the ſame being till with- 
in about three or four days of the end of the term; when 
he went away again to his father's houſe in Sawrey with 
his maſfer's conſent ; and whilſt he ſo continued in Sawrey 
the year's ſervice with Bowneſs expired. During the 
time that Dixon worked in Pennington he ſlept in Dalton, 
but never worked a day's work in Dalton. When Dixon 
went the laſt time to his father's houſe in Sawrey, it was 
on the Saturday, and his year's ſervice would nat have ex- 
pired till the Tueſday following: On the Monday morning 
he went to make up ſome fence wall on his father's ac- 
count in Sawrey, but was taken ill that afternoon, and 
continued out of health for ſome weeks afterwards. Dixon 
aſterwards went to his maſter who paid him his wages, de- 
dutting 15 8. for the fix weeks abſence, and 28. 6d, for 
the other week he was abſent more than agreed for.“ 
ad in ſupport of the order of ſeſſions. —Chambre contra 
contended that the reſidence in Sawrey for the laſt three 
days, could not be connected with the former ſervice in 
that place, becauſe Dixon did net ſerve there at all during 
thoſe three days, he was not employed there by his maſter 
in any kind of ſervice, therefore the laſt 40 days ſervice 
was in Dalton. L. Kenyon Ch. J. It has been properly 
admitted that the contract was not diſſolved by the ſer- 
vant's abſence for ſeven weeks, becauſe the maſter con- 
ſented to it, and received part of the ſervant's earnings ; 
and as the ſervice continued in contemplation of law dur- 
ing the whole year, I think the ſervant was ſettled io Sau- 
rey, where he ſlept the laſt night, he having before that 
time ſerved there 40 days in the courſe of the year. For 
It has been decided afier much argument, that the laſt 
day's ſervice may be connected with any preceding ſervice 
in the ſame pariſh, notwithſtanding any intervening ſervice 
elſewhere for 40 days. Order of ſeſſions affirmed. Durnf. 
& Eaft. 5 V. 387. 

Two Fuflices (1 Q.) may remove him] But it hath been whether the 
obſerved before, that the juſtices, upon the complaint of Terran 72 
the pariſh officers, cannot remove the ſervant from his — — broge 
maſter ; becauſe they cannot upon ſuch complaint diſſolve 
the contraft betwixt the maſter and his ſervant, to which 
contradt the officers are no parties; for that can only be 

"> H h 2 | dune 
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A maid ſervant 
charged by her 


may then be re- 
ved, 


done upon the complaint of the maſter or ſervant. There- 
fore if a maid ſervant ſhall happen to be with child, which 
child is likely to be born a baſtard; yet if her maſter is 
willing to keep her, the pariſh. cannot remove her; but 
the maſter, if he pleaſes, may complain to a juſtice of the 

ace, that ſhe is Jeſs able to perform the ſervice, and the 
Juſtice (if he fees cauſe) may diſcharge her, and then the 
pariſh by order of two juſtices may remove her. 

But the general power of diſcharging ſervants by juſtices 
with regard to other ſervants than thoſe m huſbandry, ſeems 
to have been doubted in the following caſe : viz. 

H. 17 G. 3- Afpover and Brampton, Two juſtices 
removed Hannah Wright from Aſbover to Brampton, The 
ſeſſions confirmed the order, and ſlated the following caſe : 
That the panper being ſettled at Brampton, hired herſelf 
to one Mr. Lang/don of Eyam for a year, and ſerved 7i/} 
within three weeks of the end of the year, when her maſler 
difcovering her to be with child, turned her away, and paid her 
her year's wages, and half a crewn ver ; whereupon ſhe 
went to her father's at Afhover, from whence ſhe was 
removed as above ſtated. Upon ber examination in court, 
the ſaid, ſhe was willing to have ſtayed her year out if ſhe 
might, but that it was not material to her, as ſhe had 
received her whole year's wages, and not being half gone 
with child, ſhe hoped the could have done her work to the 
end of the year. Dunning and Baiguy in ſupport of theſe 
orders argued, that a maſter upon juſt and reaſonable 
cauſe may diſcharge his ſervant, and that a criminal con- 
duct like this amounts to a reaſonable cauſe : Though 
it has been ſaid in K. v. Marlborough, Vmer's Ab. * That 
a maid ſervant pot with child can't be removed from 
her ſervice.” This can only mean removed by the pariſb 
officers before the contract is diſſhbved ; but this miſcondutt 
a reaſon for a maſter to diſſolve it, and there can 
then be no objection to her being removed. It has been 
faid, that there ought to have been an application io @ ma- 
2i/trate to diſcharge her; but this is not the cafe of a ſer- 
vant in huftandry, and therefore a juſtice has no juriſdiction 
to diſcharge, or if he had, it was in this caſe unneceſſary 
as ſhe conſented; that the full payment of her wages did 
not prove the contract continued; and K. v. Cafile- 
church (a), and. K. v. Godalming, were cited as fully in 
point as to the fact found, * that ſhe hoped ſhe could 
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have done her work.” It is not her abil/y, but her 
criminal conduct, that muſt be the teſt, otherwiſe a maſter 
might be obliged to keep a woman in bis houſe many 
months under thoſe circumſtances. #/aliace and Mills, to 
quaſh the order, contended, that the ſtatute of 5 Eliz. 
£. 4. extends to maid ſervants, and therefore at leaſt the 
intervention of a magiſtrate was neceſſary; without it the 
contraſt could not be diſſolved, nor is there any authority 
to ſupport a contrary doctrine: But a magiſtrate in this 
caſe could not interſere, it not being the caſe of a ſervant 
in huſbandry ; neither is there a dium to ſupport the doc- 
trine, that a magiſtrate can interfere in ſuch a caſe with 
reſpect to any lervant, except the marginal note in /iner 
cited from Shazw, and that was but a obſervation un- 


ſupported by any authority; that on the contrary, the caſe, 


itlelf in Viner was expreſsly in point; that there was no 
pretence for the con ſtruttĩion ſuggeſted on the other ſide, 
that the court muſtgmean cannot be removed till after the 
comtraf is diſſolved by a diſcharge ; that the caſe affords no- 
thing on which ſuch a conjecture can be founded, but on 
the contrary ſays, ** ſhall net for that be removed, but ſhall 
ſerve out her time: And fince ſhe is not removeable, c.“ 
| ſo as to leave no ſolid foundation to ſupport. the, ſenſe con- 
tended for. And where the diſmiſſion of a ſervant is ac- 
companied with the payment of the whole wages, it ſhall 
be conſidered as a diſpenſation of the remaining ſervice. 


They denied the conſent of the pauper to diſſolve the con- 


tract, and inſiſted the half crown paid over was to be 
conſidered for her board; and that the only object of her 
maſter was to defeat the ſettlement. And the caſe of 
K. v. Hanbury (a) was'cited to ſhew that the maſter had 
not any . authorny by law veſted in him to diſcharge his 
ſervant in ſgch caſe; for that an unmarried woman by 
being with child is not guilty of any crime, or even miſ- 
demeanour at common law; that all miſdemeanours are 
indictable, which this is not; that though it may be an 
offence cognizable in the eccleſiaſtical courts, yet it js not 
ſo in the temporal courts, unleſs the child becomes 
Chargeable ; that the pauper was willing to ſtay, and the 
whole wages were paid.- L. Mansfield The ftatute 
of 8 & 9g V. 3. c. 30. is an explanatory law, and mult 
not be carried beyond the words by conſtruction. It de- 
clares that there muſt be a hiring for a year, and a conti- 


©. 
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nuance. for a year in that ſervice to*gain a ſettlement : 
With reſpeft to the hiring, in conformity. to the nature 
and objett of the act, the court has been critical and exact; 
but ſervice, from the nature of the thing, admits often 
of queſtions upon the circumſtances ; as whether the 
abſence was with leave, from fickneſs, c. But theſe 
. queſtions have always been brought to this point, whether 
| the contract was put an end to within the year © This cannot 
be done by diſmiſſion of the ſervant without good and 
ſufficient cauſe. In the K. v. Caftlechurch. there was a dil. 
continuance by agreement, and the contract therefore de- 
' termined ; in ſuch caſe the payment of the full wages, 
which might be mere benevolence, could make no differ. 


ence. The queſtion then is, Is this contract diſſolved 


within the year ® The anſwer depends upon this, Has the 
| maſter done r:ght or wrong in diſcharging his ſervant for 
this cauſe? I think he did not do wrong. The marginal 
note cited from Viner, whatever degree of authority it ma 

be entitled to, 1s well warranted in principle. If the mal- 
ter agrees to the contract's going on, the overſeers, it is 
true, ſhall not take her away becauſe ſhe is with child; but 
ſhall the maſter therefore be bound to keep her in his 
' houſe? Vo do fo would be contra bonos mores, and in a 
family where there are young perſons, both ſcandalous 
and dangerous: Where a ſervant's abſence is ſaid to be 
-purged ( which 1s an improper expreſſion) by receiving lim 
again, the receiving only explains and ſhews the nature 
of the abſence ; the conſequence of it indeed is, that ſuch 
reception muſt generally be conſidered as amounting to a 
diſpenſation, and thereby ſubjefts the miſter to the pay- 
ment of the whole wages. But the effect of a poſilive 
act of the maſter, J. e. the diſmiſſion of his ſervant under a 
criminal charge, ſhall never be done away by an implica- . 
tion atiſing from the payment of the whole wages. 
Willes J. This caſe differs from that of X. v. Richmond (a), 
nor is it like that of K. v. Vip in Str. 423. (b.) where the 
cauſe of the diſcharge was not reaſonable. Here if the 
maſter had daughters it would not be fit that he ſhould 
keep ſuch a ſervant ; though I think he could not avail 
himſelf of the authority of a magiſtrate ;* the juriſdiction 
of the Juſtices being confined to caſes in huſbandry. Aſb- 
'hurft J. agreed. Boch orders affirmed. Cal. Caf. 11. 


— 
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[Upon which Mr. Culdecott obſerves: © That whether Obſervations on 
the juriſdiftion of juſtices extends to ſervants in general, pee 
« or is confined to ſervants in huſbandry ; or whether 
.« maſters in general may on reaſonable cauſe, by their 
« own authority, diſcharge their ſervants, does not ſeem 
eto be fully and abſolutely ſettled ; both points at leaſt 
« were queſtioned in this cauſe: All that ſeems efta- 
« bliſhed is, that a maſter may, without the inter- 
„ vention of a magiſtrate, diſmiſs his ſervant for moral 
« turpitude ; but —_— he may or not for any other 
&« miſcondu@ or general miſbehaviour, though there are 
« authorities to ſhew that he cannot, does not ſeem to be 
« fully ſettled. In the caſe of Temple v. Preſcott : A wet 
« nurſe zetained for a, year, was diſcharged by ber miſ- 
e treſs for inſolence and being ſubject to paſſion, and was 
« offered her wages as far as ſhe had ſerved, which was 
« refuſed, and an action brought for the whole year's 
« wages: It was inſiſted on, that theſe circumſtances 
« amounted to a reaſonable cauſe to diſcharge her, and 
« that it was uſual far maſters ſo to do——But by L. 
« Mansfield, * No perſon can be judge in his own cauſe, 
« and this firſt principle could not be meant to be over- 
« turned by any law or uſage whatever; and the ſervant 
« had a verdict for her whole year's wages. | 

But although regularly the ſervant cannot be removed 

from the maſter, yet the maſter may be removed from the 
ſervant ; as if the ſervant hath gained a ſettlement in the 
2 and the maſter hath gained none, which may often 
happen, the ſettlemene of the ſervant no way depending 
upon the ſettlement of the maſter; in ſuch cale, if the 
pariſh will remove the maſter, they cannot remove the ſer- 
vant; but the maſter_ may complain to the juſtices, who 
may compel the ſervant to go along with him.] 

If any unmarried perſon not having a child or children | E. Unmarried per- 
10 An. Antony and Cardigan. A perſon having a daughter, en, hiring. - 
which daughter was married and ſettled elſewhere, hired 
himſelf for a year, and ſerved the year. By the court: He 
is a ſingle perſon within the meaning of the act, though 
not expreſsly within the letter of it. The meaning of the 
ſtatute was, that he might not bring any conſequential 
damage to the pariſh, which be cannot poſſibly do here. 

And they held that the man, notwithſtanding he had a 

child, gained a ſettlement by virtue of that ſervice. Caſes 
7. 7. Foley, 131. 

E. 1. An. Farringdon and Witty. A ſervant hired for a 

jeu, ſerved half a year of the time, and married. The 

| : Hh4 | queſtion 
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year; then married; whereupon his maſter took him be- 


. was properly diſcharged within the ſtatute of the 5 El. 
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queſtion was, Whether the juſtices, on complaint of the 
overſeers, could make an order to remove him to the place 
of his-laſt legal ſettlement ? By the court :' The contra& 
between the maſter and ſervant was not diſſolved by the 
marriage; and admitting it might be diſſolved by an order 
made on complaint of the maſter, yet without that, and 
upon complaint of the officers only, it could not be diſ- 
ſolved. And the marriage doth not hinder. the ſervice; - 
the contract continues; and if the man performs his ſer- 
vice, he gains a ſettlement. 2 Salt. 527. 

The ſame reſolved. M. 1 G. 2. K. and Sutton. 2 Sell. 
C. 121. ; 
T. 27 G. 2. Hanbury and Tardebigg, The pauper was 
hired for a year at Hanbury ;. ſerved three quarters of the 


fore a juſtice, who allowed the maſter to diſcharge him 
for marrying within the year, but made no order in writ- 
ing. The queſtion upon this was, Whether the ſervant 


c. 4+ . 5. By Lee Ch. J. and the court: Here is no act 
of juriſdiction in the juſtice, N made no order in 
writing. Though the maſter might diſpenſe with the ſer- 
vice by parole, a juſtice of the peace cannot, who hath his 
juriſdiction by ſtatute, and every thing he does in pur- 
ſuance of it muſt be by order, and that is examinable in 
the court of king's bench. Therefore the court held, this 
was no diſcharge of the ſervice. And they ſaid that the 
juſtice can only, by the ſaid ſtatute, diſcharge for reaſonable 
cauſe ; and that marriage itſelf, as ſuch, is not a reaſonable 
cauſe ;- the ſame being no effence, nor inconvenience to 
the public. Bur. Settl. Caf. 322. | 

E. 31. G. 2. Bank Newton and Marton, George Ayrion 
the pauper, and his wife, being legally ſettled at Bank 
Newton ; he the ſaid George rt, on the 16th of 
February 1738, agreed with John Wilcock, ſon of Henry 
Hilcock of Marton, by order and on behalf of his ſaid fa- 
ther, to ſerve the ſaid Henry Wilcock, for a year from the 
24th of the ſame month of February (when his father's 
then ſervant was to go. away), at 5 guineas wages, in caſe 
the ſaid Henry Hilcock ſhould approve the ſaid terms. On 
the 18th of the ſaid Feb , the wife of the ſaid George 
Ayrton died without iſſue. On the 24th of the ſame month, 
the ſaid George Ayrton went to Henry Wilcock, and Henry 
afked him, upon what terms his ſon and he the ſaid Georg? 
had agreed? Which terms he the ſaid George repeated, as 
above. Whercupon, be the ſaid Henry Wilcock ſaid, = 


; | W ; 
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he did agree to the Taid terms: And the ſaid George Ayr- 
ton did then enter upon, and continue in the ſaid ſervice 
for a year. It was objected, that this man was not an 


unmarried perſon at the time of the hiring, to wit, on the 
16th of February. Unto which it was anſwered, that 


the contract was not complete, but a mere nullity, till the 
aſſent of the principal (the father), which was on the 


24th. For he had it in his power to diſapprove. It was 
not binding till his aſſent was given. For the agent only 
ated under a limited authority. And when —0 44 
did aſſent, the ſervant was unmarried. —— by the 


court, it is clear, that the hiring was on the 24th. For 


the father might have diſſented from the conditional agree- 
ment made by his fon on the 16th. And, conſequently, 
they held, that this hiring and ſervice did gain a ſettle- 
ment at Marton, where the ſervice was performed. Bur. 
Seti! Caf. 455. : | 

T. 29 G. 3 K. v. Allendale. John Driſdale and his wife 
were removed from Lambley to Allendale, both in Noribum- 
berland. The ſeſſions confirmed the order, ſubje& to the 
opinion of the court on the following caſe : In February 
1786, the pauper being then an unmarried man, not having 
child or children, was hired for a year to ſerve Thomas 
Benſon at Allendale, from May-day 1786, to May-day 1787, 
as a bind. It is the cuſtom in that country to hire mar- 
ried men as hinds, becauſe their wives are bound to 
perform certain ſervices for the maſter in time of har- 
veſt ; and when the wife of a hind dies, he muſt hire a fe- 
male ſervant to perform ſuch ſervices. It was in the con- 
templation of both the maſter and ſervant, and perſectly un- 
derſtood by them at the time of hiring, that the pauper 
would marry before he entered upon his ſervice. After 
{uch hiring, and before the commencement of the ſervice, 
he married his wife, the other pauper, and entered upon his 
ſervice a married man, and ſerved out the whole year a mar- 
ried man at Allendele. Chambre, in ſupport of the order 
of ſeſſions, was ſtopped by the court. Erſkine contra 
(inter alia) contended, . that the time. when the ſervice com- 
mences, and not the .time of the hiring, is the criterion by 
which, the court is guided in determining whether or not 
the caſe comes within the ſtatute. By L. Kenyon Ch. J. 
The principle on which this queſtion muſt be decided 
has been long ſettled. And he cited the above caſes of 
| Farringdin v. Witty, and Bank Newton, v. Marton, and 

ſaid, that in thoſe caſes the court ſeemed to think, that 


the time to be attended to was the time when the contract 


way 
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was made, which has ever ſince been conſidered as the rule. 
- Buller ]. ſaid, That neither the cuftom of the coun- 
try nor the agreement between the parties, went to com- 
pel this pauper to marry before he entered upon this ſer. 
vice; he was at liberty to do ſo or not as he pleaſed. The 
cuſtom of the country only amounts to this, that part of 
the ſervice is to be performed by a female; it is therefore 
/ indifferent to the maſter whether the ſervant be married or 
not, becauſe 1f he be ſingle, he muſt hire ſome female to 
perform thoſe ſervices, Both orders affirmed. Durrf, 
and £aft, 3 V. 382. x 8 
And in the ſame term, in the caſe of K. v. Stannington, 
the ſame point came in queſtion, but in conſequence of 
the above determination, was given up without argument. 
Durnf. and Eaſt, 3 V. 385. © 
Hiring ſor a Shall be lawfully hired into any pariſh or town for one year] 
year, Theſe words do introduce one great ſubjett of debate, 
namely, What ſhall be deemed a — hiring for a year 
within theſe ſtatutes, by virtue whereof a perſon ſhall be 
intitled to gain a ſettlement ? Concerning which it hath 
been reſolved as follows: - | 
To be by one M. 9 An. Dunsford and Ridgwick. A perſon was 
intire contract. hired for half a year, and after that was hired again for 
another half year, with the ſame perſon, and thereupon 
ſerved a year in one continued intire ſervice, but by ſeveral 
hirings. By the court: It ought to be one intire contract 
and one intire ſervice; thę one is required by the ſtatute, 
as well as the other. If a ſervice under ſeveral contrafls 
ſhall gain a ſettlement, one that ſerves by the month, 
by the week, or by the day, may, if he continues a year, 
gain a ſettlement. One may hire by the day for charity ; 
but there 1s danger of bong chargeable in hiring ſuch 
a perſon by the year. For ſuch a term as a year, it is 
not ſuppoſed a maſter would hire one, unleſs able of body, 
and ſo a perſon not likely to become chargeable. 2 Sal. 


5. : 
5337 12 An. Horſham and Shipley. A perſon was hired 
| Trom May day to Lady-day, then from Lady-day to May- 
day; and fo on again in like manner for another year. 
The queflion was, Whether this gained a ſettlement ? And 
the court were of opinion, it aid not ; for they ſaid the 
hiring muſt be for a year. Foley 134. i 
H. 11 G. 3. Great Salkeld and Lawther. Two juſtices 
removed Catherine Nicholſon from Great Salkeld in Cumber- 
land to Lowther in Weſlmerland : And the ſeſſions confirm 
their order; ſubject to the opinion of the court of king's 
: nen; 
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bench, on the following caſe : The pauper was hired to 
William Thompſon of Hackthorpe-hall in the pariſh of Le- 
ther from Whitſuntide to Martinmas ; and again was hired 
to the ſaid Thompſon, at Hackthorpe, for the ſucceeding half- 
year from Martinmas to the Whuſuntide following; and in 
purſuance of thoſe hirings ſerved the ſaid William Thomp/on 
at Hackthorpe aforeſaid, for the complete year, without 
leaving her ſervice; and received two half year's wages. 
It was further ſtated, that the uſual cuſtom of hiring ſer- 
vants in Cumberland is from half year to half year: That 
it hath been the invariable practice of the quarter ſeſſions 
of Cumberland, as long as can be remembered, to adjudge 
that the ſaid hiring for two ſucceſſive half years, and ſer- 
vice in purſuance thereof for one whole year, with the ſame 
perſon and in the ſame place, ſhould be a ſettlement under 
the ſeveral acts of parliament made relating to the poor. 
It was moved to quaſh theſe orders, as here was 
no hiring for a year. Mr. Wallace was to have ſhewed 
cauſe, on behalf of the pariſh of Great Salkeld ; but he 
candidly acknowledged that the orders could not be ſup- 
ported, there being no hiring for a year. Burr. Sell. 
Caf. 6744. 

2 — G. 2. Wincaunton and Creditan. A boy of ſeven- 
teen, born in V incaunton, offered himſelf to ſerve Samuel 
Williams of Charlaton Horethorne 5 who hired him to ſerve 
him in huſbandry, and agreed to give him meat, drink, 
waſhing, lodging, and cloaths, when wanted; but no 
particular time was agreed on, and the pauper appre- 
hended his maſter might have been off, or he might have 


was no agreement for that purpoſe. The boy continued 
and ſerved him in Charletan Horethorne two years and an 
half. By the court: He gained a ſettlement there, by 
this ſervice. A general hiring is a hiring for a year. And 
here are no circumſtances in this caſe to ſhew an inten- 
tion to the contrary, or to vary it from the general rule. 
The mere apprehenſion of the pauper doth not do it. 
Burr. Settl. Cuf. 299, - W 
E. 33 G. 2. Handley and Berwick St. John's. The 
pauper, ſettled at Handley, happening to meet Mr. Jones, 
head keeper of Ruſhmore Lodge in the pariſh of Berwick 
St. John, who had then lately parted with one Edward 
Hill, who had been for many years one of his ſervants 
or under-keepers, at the wages of 31. a year and a keeper's 
very, beſides meat, drink, and lodging; the ſaid Mr. 
Jenes addreſſed the pauper thus, Do you like the life of a 
. keeper } 
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gone away from him, at their pleaſure : Nevertheleſs there 
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keeper ? Which being anſwered in the affirmative, he ſaid 
further. Then go into Ned Hill's place, and you ſhall 
want no encouragement. Accordingly he went, and con- 
tinned in the ſervice for three years, and received three 
years wages, The ueſtion was, Whether this conver. 
fation amounted to a hiring for a year, ſo as to gain a ſet. 
tlement ? It was urged, — a hiring generally is hiring 
for a year, and that the law knows no other ſervant but 
one a year; and that this has an expreſs reference 
to Hill's ſervice, which was for a year: On the con- 
" trary, it was argued, that here was no actual hiring at 
all; and none can ariſe, by implication, from the bare 
ſervice alone; and that the reference to Ned Hill's ſervice 
relates to Hill's work only, and not to his contract. By 
L. Mansfield and the court: This man ſerved three years, 
and received wages accordingly. But it is objected, that 
he was never hired at all. It is admitted, that if he was 
hired at all, it would by law be a hiring for a year. And 
the ſtate of this converſation, it is a clear hiring; 
for Hill was a _ ſervant. And therefore it was ad- 
judged, that t r there ined a ſettlement, 
9 Settl. Ca. Long 2 e 
M. 14 G. 3. Beſing flote and Stockbridge. The pauper 
Aaron Alexander was hired to one Michael Nicholas of the 
pariſh of /Fanflon, to ſerve him as a bootketcher, and bc- 
caſionally as a poſt chaiſe driver, no term for which he was 
to ſerve being mentioned. He went accordingly into the 
ſervice, and continued in it for one year; and was, during 
that time, found by his maſter in meat, drink, and lodg- 
ing there, but received no wages for ſuch ſervice. He was 
afterwards hired to_Fobn Malis of Baſing floke to be a chaiſe 
driver, but no term was mentioned: He ſerved him for 2 
ear there; being found by him in meat, drink, and lodg- 
ing, but received no wages. He thought himſelf at liberty 
to leave either of theſe maſters whenever he pleaſed. And 
ſeveral witneſſes that the cuſtomary manner of en- 
gaging chaiſe drivers is as the pauper depoſed, and that 
the maſters and drivers think themſelves at liberty mo 
whenever they pleaſe. — L. Mansfield was abſent. The 
other three judges were of opinion, that this was a ſufficient 
hiring for a year. A general indefinite hiring is a hiring 
for a year, unleſs ſomething appears that may raiſe a pre- 
ion to the contrary. | And nothing is here 
which limits the hiring, or ſhews that it was meant to be 
for lgls than a year, : hy Settl, Caf. 759. 


M, 16 


A 
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. 16 G. 3. Mangotsfield and Bath Eaſton. The pau- 
was hired to John Giles a barber in the pariſh of S/. 
in the town of Devizes, to ſerve him as a journey- 
man barber ; who was to give him meat, drink, and lodg- 
ing; but in lieu of wages he was to have the Chriſt- 
mas boxes; but no time was ſtipulated during which he 
ſhould ferve. And upon theſe terms he lived with him for 
four years; but thought himſelf at liberty to leave his 
maſter when he thought proper. Afterwards he was hired 
to Jobn Bedford, an innkeeper at Mangotsfield, to ſerve him 
in his fable; who was to find him meat, drink, waſhing, 
and lodging, but no wages, other than what he ſhould re- 
ceive as perquiſites of the ſtable; and no time was ſtipulated 
during which he ſhould ſerve: And he apprehended, that 
his maſter might have turned him off, or he might have 
away from him, at their pleaſure. From the time 
that the pauper began to ſerve the ſaid Jahn Bedford to 


the time at which he left him, was fixteen years. Dur- 


ing which time, he leſt the ſaid alm Bedford ſeveral times 
at his pleaſure. .But from the time of his firſt going into 
the ſervice, he was with the faid John Bedford two years 
and upwards without leaving him at all; and at the end 
of the ſaid term of ſixteen years, he was with him for three 
years together without interruption. The counſel who. 
were to have argued this to be no ſettlement at Mangots- 
ls, gave up the point as inſupportable. Bur. Set. Cof. 
2 


3˙ | 
Alſo in the caſe of K. v. HYarfield, H. 34 G. 3. The ſeſ- 


| * fions confirmed an order of removal by which Hannah Phil- 


lips was removed from St. Leonard in Bridgenorth to Warfield, 
both in Salop; ſubjett to the opinion of this court on the 
following caſe. H. Phillips was born in Horfield, where 
her father's ſettlement was; about fix years ago ſhe went 
to live with A. Smith in St. Lenard in Bridgenorth, and 
ferved him near a year, but was not hired to him as ſhe 
knows of. While the lived with the ſaid Andrew Smith, 
John Fones of St. Leonard met with her, and taking her 
into his houſe, aſked her if ſhe were hired again to Smith ? 
the anſwered, that ſhe was not. Jones then aſked her if ſhe 
would come and live with him and take care of his child, 
to which the conſented, and ſoon after ſhe went to 
him; a few days after ſhe had been with Jenes, be told 
her he would find her meat, drink, and clothes, and aſked 
if ſhe would be ſatisfied with that ? ſhe told him ſhe ſhould; 
de ſaid he would have given her money, but that it was bet- 
ter for her to have clothes, as an 
l 
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friends, who would take her money. She went to Tones 
at Chriſimas, and lived with him about two years and an 
half, leaving him in May, when her miſtreſs told her that 
her child was then old enough not to require any further 
attendance, and diſmiſſed her. She ſaid, in her own opi- 
nion ſhe was at liberty to have left Jenes at any time. 
L. Kenyon Ch. J. It has been fo long ſettled that a general 
hiring 1s a hiring for a year, that it ought not now to be 
controverted. fn my opinion the hiring in this caſe was 
a biring for a year; the circumſlance of the pauper's going 
away in the middle of a year, does not ſhow that this 
hiring was not of ſuch a deſcription ; for it was competent 
to both parties to put an end to the contract whenever they 
pleaſed, and here they did diſſolve it in the middle of a 
year. It is much to be wiſhed that in caſes of this kind, 
the juſtices at the ſeſſions would draw the concluſion, and 
ſtate it as a fact whether or not there was a hiring for a 
year. The other judges concurring, both orders were 
quaſhed. Durnf. and £aft, 5 V. 506. 

M. 10 G. 3. Bedfield and Dedham. The pauper Ha- 
muel Bolton was hired to John Maſen of Dedham, to ſerve 
him in the buſineſs of a plumber and glazier, at the wages 
of fix ſhillings a week, beard, lodging, and waſhing, ſummer 
and winter. He ſerved under that agreement for eleven 
months; when his maſter, having taken an apprentiee, 
informed him, that he muſt lodge out of his houſe. Upon 
which, the pauper demanded 6d. a week more; alledg- 
ing, that he would otherwiſe quit the ſervice. He con- 
tinued to receive the additional 6d. a week till after the 
expiration of the year. And the pauper, by the aforeſaid 


| hiring, apprehended he was bound to ſtay with his maſter 


a year ——lt was objefied, that here is nothing ſlated 
that imports a contraft for a year; and conſequently, the 
pauper was not bound to ſerve a year, whatever he himſelf 
might apprehend concerning it. Unto which it was 
anſwered, that a general hiring is a hiring for a year. 
The mention of 6s. a week is only to aſcertain the rate 
of the wages, but doth not mean to conſider the ſervice 
as a weekly ſervice; and as the wages in this trade are 
higher in winter than in ſummer, the words ſummer and 
winter ſhew that this was intended to be a continued con- 
tract for both thoſe ſeaſons; and that by fixing the wages 
to be the ſame in both, it was underſtood by both parties 
to be a contract for the whole year. But it is, at leaſt, 
an indefinite contract; and an indefinite contract is a con- 


tract for a year.— By L. Mensfield and the court: =_—_ 
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muſt be a hiring for a year; either in law, or in expreſs 
words. "The words do not expreſs it: And here is a cir- 
cumſtance Nated, which deſtroys the preſumption of its 
being a general —_— for a year; namely, that the ſer- 
vant demanded an additional ſixpence a week, alledging 
that he would otherwiſe quit the ſervice ; and the maſter's 
complying with this demand ſhews that neither of them at 
that time thought the contract originally made between 
them was binding for a year. Bur. Set. Caf. 653. 

M. 16 G. 3. Cavendiſh and Clare. The pauper, being 
a journeyman miller, at Michaelmas 1768, let himſelf to 
Elizabeth Stammers of Clare by the month, at the wages of 
$s. a month, and was at liberty to depart from his ſaid ſer- 
vice at a month's wages, or a month's warning. And at 
the time of hiring it was agreed between the pauper and the 
ſaid Elizabeth Stammers, that if he continued in her ſervice 
till harveſt time, he ſhould be at liberty, during the harveſt 
month, to let himſelf to any other perſon for the harveſt 
month. He continued five years in the ſervice of the ſaid 
Elizabeth Stammers, and during that time conflantly let 
himſelf to ſome perſon or other for the harveſt, and re- 
ceived the common wages of 8s. from his ſaid miſtreſs for 
the, harveſt month in each year; and paid her one moiety 
of the wages earned at ſuch harveſt, annually, and durin 
his ſervice with his ſaid miſtreſs ; but generally, at the — 
of every month, and ſometimes weekly, received his wages 
of 8s. a month, or in that proportion. And he conſidered 
himſelf as a monthly ſervant, and at liberty to leave his 
miſtreſs at the end of any month, on payment of a month's 
wages, or giving a month's warning, according to the firſt 
agreement. This point was given up by the counſel as in- 
defenſible ; the ſaid hiring being only a hiring by the 
month. Bur. Set. Caf. 819. | 

E. 28 G. 3. K. v. Newton Toney, William Slater and 
bis wife and children were removed from Harbridge to 
Newtin Toney. The ſeſſions confirmed the order, and ſtated 
the following caſe :—That Slater went into the pariſh of 
Newton Toney, to one Paſſant, a publican there, who Had 
before employed him three times to go into Shropſhire with 
ſome hounds ; and on his return from the laſt journey, he 
agreed to live with Poſſans as oſtler, at 4s. 6d. per week, 
and continued with him as oftler for one year and a halt, 
and then went away. Before his departure, on demanding 
his wages, Peftans alledged, that as he had received vails, 
45. 6 d. a week would be too much; whereupon he agreed 
do accept after the rate of 10 l. a year, in lieu of 4s. 6 d. 
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per week. | He then left his ſervice, and lived elſewhere 


for five or fix months, when he returned to Newton Toney, 
and agreed with Pans to ſerve him again as his oftler, as 


| he had dane before, at 48. per week, which was about 101. 


a year, and which he received when he aſked for it: under 
the latter agreement he lived one year and a half, but 
thought himſelf as a weekly ſervant, and at liberty to leave 
his ſervice at any time. Burrough contended, that the firſt 
hiring in Newton Toney was a general hiring, and as the 


pauper ſerved more than a year under it, he therefore gain- 


ed a ſettlement. —Marjhal, Serj. and Portal, contra, were 


| Nopped by the court. Afbhurſi J. The caſe of X. v. 


Dedham, above, is much ſſronger than this. It is impoſ- 
fible to diſtinguiſh the two caſes upon principle: here the 
pauper hired himſelf as an oftler at 48. 6 d. per week, but 
that cannot be conſidered as a genera) hiring; and if 
either party had choſen to diſſolve the contract before the 
end of the year, no action could have been maintained by 
the other. Buller J. This caſe is not ſo ſtrong as that of 
K. v. Dedham, for there the expreſſion ſummer and winter 
ſhewed that the party had it, in contemplation to continue 


. year in the ſervice, Here the hiring is merely at ſo much 


week: now if there be any thing in the contract to 

led to Fe for a year, there 
a reſervation of weekly wages will not control that hi- 
ring ; but if the payment of weekly wages be the only cir- 
cumſtance from which the duration of the contraft is to be 


collected, it muſt be taken to be only a weekly biring, and 


this hiring is of that-kind-—Grz/e J. Conſidering the ſitua- 
tion of the pauper, and what paſſed at the time of enter- 
ing into this contract, this appears not to be a hiring for a 
year: the pauper was hired in the character of an oftler at 
48. 6d. per week ; now that circumſtance alone ſhews that 
he was not likely to continue a year. Beſides that, it ap- 
pears that he aftually left his ſervice in the middle of the 
year, which ſatisfies me that it was not intended by the 
parties to be a hiring for a year. Rule abſolute. Dur. 
and Ea, 2 V. 453. 2 

T. 28 C. F K.x. Odibam. The pauper went to live 
with one Rhader, of St. Mary, Lambeth, livery ſtable- 
keeper, and poſt-chaiſe letter, as under oftler at 98. er 
week, without fixing any time for the expiration of ſuch 


| ſervice. Some time after he had been there, a poſt boy 


went away, and the pauper was by his maſter turned over 
to take his place at 38. per week, and the money he could 
get from rr he drove. He remained in ſuch ſer. 


yice 


— 
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vice upwards of two years, and more than one in the laſt 
emplq ment as poſt boy; during the whole time be found 
himſelf viduals, and lodged in a loft belonging to his maſter 
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in the yard. © Some time after he left the ſaid ſervice he 


returned to it again, when Rhodes told him he might go 


to work, and then remained one year under that agree- 


ment. Some time aſter he left the ſervice, he returned to 
it a third time, in or about February, as an odd man, with- 


out wages, and continued under this laſt agreement till 
three ka after Chriflmas, When he firſt went, he ſaw, 


and had ſome converſation with the head oftler, and was 
ſome days about the yard before he entered into any ſeryice; 


he then aſked bis maſter Rhodes for his place, who told him 


he might have it. The pauper and his wife were removed 
from Odiham to Lambeth, which the ſeſſions quaſhed on ap- 
peal. A rule was obtained to ſhew cauſe why the order 
of ſeſſions ſhould not be quaſhed. But it was given up as 
having been determined in the above caſe of K. v. Newton 
Toney. Per curiam, Rule diſcharged. Durnf. and Eaſt, 2 
V. 622. | 

M. 25 G. 2. Ilam and Tutbury. Rowe Port of the pa- 
riſh of am, eſquire, _— that the pauper was a likely 
boy to ſerve him as his poſtilion, ſent to the pauper's father 
to have him upon liking. After the pauper had ſerved 
Mr. Port eight weeks on likia „Mr. Port hired him for a 
year to commence. from the , 
weeks. He ſerved Mr. Port in the ſaid pariſh of [lam a 
2 (including the eight weeks) and ten days and no 

nger. By Lee Ch. J. This cafe differs from all the 
former caſes. In Lidney and Stroude (a), the firſt hiri 
was conditional, for a quarter of a year upon liking ; and 
if they did like each other, then to continue for à year: 
Vet t it was holden'a good ſettlement, as they did like each 
other; and the year's ſervice was performed. In New 
Windfor and Chipping Wycombe (5), it was uncertain, till the 
end of the year, whether the maya. Sow be for a year, 
yet happening ſo in event, it was held good. In the pre- 
ſent caſe, the commencement of the hiring was eight 
| weeks after the boy had been upon liking, with a retroſpe&t 
to his firſt coming into the ſervice. Now a man cannot 
ſerve from a day paſt. Mr. I. Fofter thought the caſes of 
Lidney - and $!roude, and of Chipping Wycombe and New 
Windſor, had carried the matter as far as poſſible ; and if 
they were new queſtions, he ſhould doubt of thoſe reſo- 


„„ 
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D ar . ; | this ſame title, 
| Vox. III. e * lutions: 


ning of the ſaid eight 


Hiring for a 


year, part of 
which was then 


DIES, 
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lutions: But both theſe were hirings for a „previous 
to the ſervice; and the al were 5 He 
obſerved allo, that the ſafeſt way is to adbere ſtrily to the 
words of<the act of parliament ; for refinements upon theſe 
queſtions have produced infinity of queſtions and diffi- 
culties. And the court were of opinion, that the pauper 
x by virtue of this hiring gained no ſeitlement in Ilan. 
| gur. Settl. Caf. 304. 3 5 
E. 17 C. 3. Cheſhunt and Hoddeſdon. * Caſe ſpecially 
fated, That Anne icky went to one Mr. Year's at 
\ Hoddeſdon to enquire for a place, where ſhe continued for 
; about three weeks on liking, without any terms being 
| talked of, when her aunt came and let her for a year for 
41. to commence from the day ſhe firſt came into the ſer- 
vice; under which hiring ſhe ſerved a year, including the 
thiee weeks, and received her whole year's wages; that till 
her aunt came no agreement of any ſort was made, and 
| EY. that ſhe thought herſelf at liberty to go to any other place, 
| ilk one had offered. Wallace was to have ſhewed cauſe 
| 
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in ſupport of this hiring, but acknowledged, that after the. 
above caſe of K. v. [lam he could not maintain that a 


retroſpective hiring was good. Cal. Caf. 23. | 
>. Alſo in the caſe of K. v. Marton, H. 31 C. 3. Ralph 
Daoußuß and his wife and children were removed from 
Marton to Singleton. The ſeſſions Fer the order, 


ſubjett to the opinion of the court on the following caſe ;— 
—_- 11 was admitted that the pauper's original ſettlement was 
x in Singleton. When he was about 18 or 19 years of age, 


| 


—ͤ— P— —> — —— — — 


he went into the ſervice of . Fiſher in Marion, and ſtayed 
about a fortnight or. three weeks. without any hiring or 
agreement of 74 being made between them. 
pauper's father then made an agreement with Fiſber for the 
pauper to ſerve him for. a year at 2 8. 6 d. per week, The 
time he had then ſerved was to make a part of and be 
reckoned in the year. He ſtayed in Fifber's ſervice up- 
wards of 15 months from his firſt coming, and received 
his wages according to the above agreement. A rule 
having been obtained to ſhew cauſe why the order of ſeſ- 
ſions Gould not be quaſhed ; Bearcreft, who was to have 
823 1 vor the order 2 ſeſlions — 
be ſupported, becauſe (by the above cales) a retr ve 
Kielng ang get Eee Au abſolute. Order of ſel- 


 * _ - ons qusſhed. Durnf. and 58 n 
N Miringforeſever T. 3G. Kanton and Hayghton. Order 5 9 
| vo ſettlement. John — was hired with Ralph Trubſhaw of Haughton 


rom eee til „and ſerved him that 
time, - Then he went away from hid, and Raid * 


—— — 


2 -* © -»» 


- 
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father in Ranten for about a week. Then he returned to. 


the ſaid Trubſhaw, and was agam hired with him' for 11 


months; and ſerved him the ſaid 11 months. Then de- 
parted from the ſaid Trubbaw, and took his cloaths with 
im, and was abſent one week. Then he returned to the 
faid Trubſbaw,” and was hired with him for 11 months, and 
accordingly ſerved bim; and then left that ſervice, and 
went to his father in Ranton, and ſtaid about one week. 
Then the ſaid John Evens ſerved. one Jahn Sutton of 
Haughton aforeſaid for about three weeks; then returned to 
Ranton aforeſaid, and ſtaid for about a week: And then 
returned to the ſaid Jobn Sutton, and hired with him for 14 
months, and ſerved within a fortnight or three weeks of 
the laſt 11 months; where, by agreement with the ſaid 
Sutton, to avoid a ſettlement in the pariſh of Haughton 


Gnoſall, and there continued about a week; then 
returned to the ſaid Sutton, and continued with him fo 
long as to make up his ſervice of the laſt 11 months; and 
three weeks before Chri/lmas, the ſaid Jahn Evans hired 
himſelf again to the ſaid Sutton, for another 11 months, 
and ſerved him from that time till within three weeks of 
Michaelmas following, and then came away and married. 
The queſtion was, Whether theſe ſeveral hirings were ſuf- 


E he left him, took his cloaths, and went into the 
pariſh o 


. ficient to gain a ſettlement in the pariſh of Haughton ? 
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Parker Ch. I. ſaid, this was an apparent fraud, and dif- 
ferent from all the other caſes. Pratt J. ſaid, I doubt we 


muſt take the law to be, that there muſt be a hiring for a 
year, and a ſervice for a year: Here the ſeſſmns have found 
it ſpecially, and there is neither hiring nor ſervice for 


a year: And ſuppoſe a man that lives in a pariſh incumbered. 


with poor, hires a ſervant for 11 months only, n 
» 


| by way of caution, to prevent a charge upon. the pari 


the intent is lawful, and how can ſuch hiring and ſervice 

gain a ſettlement ? And as to the matter of fraud, if there 

1s any, on 2 of the peace are judges of that. Zyre 
was of the ſame opinion of Pratt J. (Pewis J. bein 
ſent). _ Afterwards, in Eafter term, after long devate 


lirings and (ervice in the pariſh of Haughton were not ſuf- 


ficient to gain a ſettlement ; and though ſuch hirings as 


in this caſe do defeat ſettlements, yet if that is a miſchief, 
nu to be remedied by the legiſlature, and not by. the 
court, which is to judge on ihe law as it Rands. Fol. 137. 


Ar. 83. \ 10 Mad. 392. 


7. 30 U 31 G, 2. Mikuich and Creyton. Thomas Thacker 


Was hired at Miuich for 11 months lor 41, 10 8.; and it 


Ii 2 Was 


give one 


. 
* 


conſideration, the opinion of all the court was, that theſe * 


— ag? 


. 


Fi: my for eleven 
months and then 
on an end, gains. 


+ 
% 
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was a between him and the maſter, that he ſhould 
give in a month's ſervice, beyond the 11 months. He 


erved the 11 months, and alſo the given-in month, ex- 
cept the laſt three days; and he conld not fay whether he 
ferved them or not; but he received the whole 41. 10s. 
wages. It was moved to quaſh theſe orders: becaufe this 


was not a hiring for a year, being only for 11 months; nor 


> ſervice for a year, becauſe three days are wanting at the 


end of it. But the court were very clear, that this agree- 


ment is a maniſeſt contract to ſerve ſor a year, notwith- 
ſtanding the form of expreſſion (which by the way they 
conſidered as an attempt to prevent the man's gaining a 
fettlement, by a very paltry evaſion). The real queſtion 
is no more than whether 11 and one make 12. There 
are no particular technical words neceflary to make a 
hiring for a year. The ſubſlante of this agreement is, to 
ſerve 12 months, for: 41. 10s. And what ſigtifies the 
variation of'expreſſion ? Every contract to ſerve, is a con- 
tract to ſerve for a year, unleſs there be ſomething to ex- 
plain it otherwiſe ; and certainly there is nothing here to ex- 


plain it otherwiſe. And no action could have laid for 


the wages, till the end of the whole 12 months. And as 
to the ſervant's going away three days before the end of 
the year, the ſtate of the fat doth not ſupport the objec- 
tion. He could not ſay whether he did or not. But he 
received the whole 4 I. 108. wages; which at leaſt ſeems 
to imply the maſter's conſent or permiſſion. Burr. Set], 

7 = C. 3. K. v. Macclesfield,  ' Geof ge Dean and his 
wife, and Jahn, William, Sarah, and Mary, their children, 
were removed from Macclesfield to Wildbrarclough, both in 
Cheſhire. On appeal the ſefſions vacated ſo much of the 
order as related to the ſettlement of all the paupers except 
John, _— to the opinion of the court; on the following 
caſe: That the pauper George Dran being ſetiled in Mili. 
bearchugh, was hired by Francis Berwick, late of Macciiſ- 
field, button-maker, for 11 months, at 10 guineas wages: 
At the end thereof, be and his maſter ſettled his wages for 
11 months, and his maſter gave him half à guinea over, 
ſaying that he had been a good ſervant, and added, 7 
*« miay as well lay on an end in your place; the place ſuits 


lh. you, and you ſuit the place. The pauper's anſwer 


was, * well, ſir, I have no objettion. And he con- 
rinued to follow his maſter's bufineſs near three” years. 
The pauper _ at Birmingham with his maſter's cart, 
was taken ill, and ſtayed there ſome time, which occafioned 


bim to loſe his ſervice, His maſter uſed to give him mo- 
* ON | 


ney 
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ney occaſionally during his ſervice, but the pauper kept no | 


account himſelf,” A few days after his return from Bir- 

ningham, his maſter ſettled with him, he did not know in 

what manner, but ſuppoſed the money was right, and thought 

his wages would come to about 48. a week. 

appear that the patiper or any of his children (except Fan) 
y 


either be an ex- 


had gained any ſettlement in an 
Kenyon Ch. I. 


ſervant a ſettlement. 


other 
It is clear, that there mu 
preſs or an implied contratt for'a year, in order to give the 
An expreſs hiring. for 11 months 
will not confer à ſertlement, unleſs the ſeſſions find that 
it was fraudulent, and that a year's ſervice was intended, 


lace. 


It” did not 


though 11 months only were expreſſed, as in the above. 
caſe of X. v. Mivich, where there was an hiring for 11 


months, with an agreement to give in another month's ſer- 
vice. Now in this caſe the firſt hiring for 11 months was 
not ſufficient to confer à ſettlement ; but when that time 
per that he might as 
part of the country, 


was elapſed; the maſter told the 


well Hay on an end: whichy in 4 
means an indefinite time. This ſecond hiring thereſore 
muſt be conſidered as a general hiring, which the law con- 

for As to this expreſſion 
r which the pauper was originally 
hired, it is too refined; it only referred to the nature of the 
ſervice in which he was before engaged. Then if we con- 
ſider the wages for which the payper ſerved under the ſe- 
cond agreement, it negatives the idea that the parties con- 
trafted for another 11 months for the ſame definite ſum 
which the pauper received under the firſt agreement; for 
it is ſtated that he received about 48. a week, which does 
not amount to the ſame apportionment of wages. Aſbhur/? 
J. concurring—— Order 


ſtrues to be an _ 
referring to the time fo 


and Groſe 
Durnf. and Has, 3 V. 76. 
E. 31 G. 3. K. v. 


times whenever he pleaſed: 


r a year. 


of ſeſſions confirmed. 


irdbroke. Two Juſtices removed 
M. Meers and his wife and children from Stoke by Clare, 
Suffolk, to Birdbroke; Efſex. The ſeſhons confirmed the f 
order, and ſtated the following cafe :—The pauper be- 
ing ſettled at Birdbroke, was hired. by J. Olley, farmer at 
Stoke, at 3 8. per week the year round; each was to be at 
liberty on a fortnight's notice, but the pauper was not to 
1 away at ſeed-time, hay, or barveſt. He ſtaid in that 
ervice a year at State, and received his wages at different 
F. Haywood argued in 
ſupport of the order of ſeffions. Erſkine and Hay, contra, 


2 ſtopped by the court. L. Kenyon Ch. J. ſaid, No 


bt can be entertained on this caſe, It does not even 
n | 


0 


reſt 


Gor 


Hiring at 38. per 


week the year 


et 


round gains A 
tlement. 


Hiring for a year 
be abſen: during 
month, gains no 
ſeitlement. 


' 
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_reſt on a general hiring, for this was an expreſs contract to 
ſerve the year round. But it is ſaid that oe be con- 
ſidered to be a hiring for a year, becauſe there was a re- 
ſervation of weekly wages, and becauſe cach party was to 
be at liberty to put an end to the agreement on giving a 
fortnight's notice; but whether the wages be to be paid by 
the week or the year cannot make any tion in the du- 
ration of the ſervice if the contract were for a year. This 
therefore was a contract for a year at ſo much a week, 
with liberty to quit at any time, except ſeed, hay, or har. 
veſt time, on giving a fortnight's. notice: but the power 
K. ce, for it has been held 
that an agreement to leave the ſervice on giving a month's 
warning did not defeat the ſettlement.— The other judges 
Mara Both orders quaſhed. Durnf. and 25 

« 245+ i 

H. 31 G. 2. Biſhop's Hatfield and Saundrid ge. A man 
was hired from Michaelmas to Michaelmas, for 5 l. wages, 
with liberty to let himſelf for the harveſt month to any 
other perſon. He ſerved till the harveſt month, and then 
hired tor that month, and received wages for it. During 
that month, he brewed for his maſter, and | in his 
maſter's houſe, at Saundridge during the whole year ; and 
ſerved out the remainder of his time, and received his 5 1. 
wages. By the court; This is in effect only hiring for 
11 months; and the harveſt month is the principal month 


of the year. It is ſafeſt to keep to the fatute, If we 


Meing for a year 


militia, gains a 


allow this, we {hall not know where to ſtop. Burr. Sell. 
Caf. 439- | 

T. 13 G. 3. Old Sedbury and Hefterleigh. The pauper 
William Ayliff was hired for a year to Anne Tyler of Old 
Sodbury to ſerve her for a_year, but at the ſame time he 
told her, that be was in the militia, and he might be ab- 
ſent about a month in the year to attend on that duty, but 
that he would pay a man to ferve in his place, or elſe he 
would make her an allowance. out of his wages for the 
time he ſhould be abſent, He entred accordingly on his 
faid ſervice with the ſaid Anne Tyler, and ſerved her till the 
month of May following, and 4 Joined and attended the 
militia, for thirty days, and afterwards returned to his ſaid 
ſervice. with Anne Tyler, and continued therein until the 
end of his year, and then made her an. abatement of 88. out 
of his wages for the time he was abſent out of his ſer- 
vice. It was argued, that this gained no ſettlement, 
becauſe here was no hiring for a year. It is true, indeed, 
that the words. are, to ſerve her for a year: but a hiring 
for a year, with liberty to be abſent for a month, is we 

> 3 | on 


— 
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only a hiring for 11 months; and when a -of the 

RE of the original contr..&, wy" Sereno 
be gained. Now here it was ſlipulated at the time of the 
binng; it was part of the original contraft,. that he might 
be ablent about a month in the year. In ſupport whereof 
was cited the above caſe of Brſbop's Hatfield, wh: re: liberty 
for the ſervant to let himſelf to any other perſon during the 
harveſt month. was. holden to make ut no hiring by the 
year. Unto which. it was anſwered, that this was a 


good hiring for a year. It is poſitively ſtated, that he 


was hired to Anne Tyler for a year, to ſerve her that year: 
And what follows is not repugnant to this poſitive ſtate of 


the fat: It amounts only to an agreement to diſpenſe 
with his perſonal ſervice for about a month, upon the 


terms he propoſed in caſe ſuch an event ſhould happen. 


The caſe of Biſhop's Hatfield was a hiring from Michatl- 
mas to Michaelmas, with liberty to let himſelf for the har- 
veſt month to any other perſon ; which was, undoubtedly, 
only a hiring for eleven months, and no relation at all 
ſubſiſled between the maſter and ſervant during the harveſt 
month. Whereas, here, it was contingent, and the man 


was to the whole year if the contingency did not 
happen. Ia 


he actually did ſerve the whole year, ex- 
cept theſe thirty days, and made a , proportionable abate- 
ment out of his . Here was an alternative: - It 
might have happened that he had not been called out to 
ſerve in the militia within the compaſs of his y-ar, —L: 
Mansfield was not in court. Mr. I. Afar he this 
caſe diſtinguiſhable from that of Biſbep That 
abſence for a particular time, with the maſter's. leave, not 
agreed for at the time of hiring, doth not diſſolve the con- 
tract: But in the caſe of Biſbep's Hatfield the original hiring 


was with liberty to let himſelf for the harveſt month to 


any other perſon. This made a clear chaſm in the original 
contract. It was plainly a hiring for leſs than a year. 
In the preſent caſe a man is hired for a year, to ſerve for a 
year, but mentions an event that might happen of tis be- 
ing called out to attend his militia duty : And told: his 


miſtreſs, that if it ſhould ſo happen, he would either-pay a 


man to ſerve in his place, or make ber an allowance out of 
his wages. This is not a chaſm in the contract, but a dif- 


penſation with the preſent ſervice — Mr. J. Milla pre- 


miſed, that ſettlements ought to be favoured; and that 


militia men ought not to have any additional hardſhip put 


upon them, if it can be avoided. However, he could not 
belp thinking, that, the. caſe of BjGop's Hatfield was very 
like the preſent caſe, and that the abſence was as much 
. 114 part 
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part of the contract in the one caſe as in the other. If 
the miſtreſa did not expreſsly agree to it, ſhe at leaſt ac- 
quieſced. Indeed, in the preſent caſe the ſervant agreed, 
either to find a ſubſtitute, or to abate out of his wages, 
Now this was at the election of the miſtreſs: And ſhe 
diſpenſed with his abſence, upon an abatement out of bis 
wages. Upoti this diſtinftion, and this only, 1 would, 
for the advancement of - ſettlements, diſtinguiſh this caſe 


from that of Biſhop's Hatfield, Mr. J. Afbhurft ſaid, that 
in a caſe which might affect a vaſt number of militia men, 


be was for —_—— favour of their gaining ſettlements, 


And he thought this caſe to be diſtinguiſhable from that of 
Biſhop's Hated. That caſe was certainly no more than a 
hiring for eleven months. But here was an alternative; 
it might happen, that the ſervant.ſhould not be called out. 


Therefore he concurred in ſupporting the ſettlement. Burr, 


Settl. Caf. 753. 1 \ 
E. 20 G. 3.  Winchcomb and Chipping Norton. The 
pauper hired himſelf in the pariſh of Chipping Norton, five 


. weeks before Michaelmas, for a year; and at the time of 


the hiring, it was agreed between him and his maſter, 
chat his wages ſhould be paid weekly, at 88. g week, and 
that, being a ballotted man in the militia, he ſhould be 
abſent for the month, and in lieu of that month ſhould 
ſerve another month at the:end of the year. He was ac- 


cordingly abſent thirty days in the militia, and then re- 


 Michaelmas. He expreſsly 


turned to his ſervice, but he only continued three weeks 
of the month which was agreed to be ſerved in lieu of his 
abſence in the militia, leaving bis maſter a fortnight before 

_ that he did not ſerve his 
maſter a year by one week. It was objected, that this was 
no hiring for a year, nor any ſervice for a year, at Chip- 
ping Norton. The exception was part of- the. original 
contract. There was to be an interval, and then the pau- 
per was to come and ſerve in the enſuing month, as much 
more as, pieced to the former ſervice, would make up a 
year. But a hiring under the ſtatute muſt be for a whole 
year without any interruption foreſeen and ſtipulated for 
at the time of the agreement. By L. Aſangſield and the 
reſt of the court: There is in this caſe a hiring for a 

r.; and there is alſo a ſervice for a year, if it were not 

er the month's abſence in the militia. A ſervice muſt be 


for a continuation, without ' interruption, or adding toge- 


ther broken pieces to make up the year. But here, the 
agreement, as to the abſence for a'month. in the militia, 


| was only what would have been implied, and what the 


** 8 > 
= . 
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maſter muſt have conſented to. The'year was completed 
five weeks before Mrchaelmas, and the additional month 
for,” was only in the nature of a compenſation for 
the want of the pauper's ſervice while abſent in the. mi» 
litia, and equivalent to a deduftion of ſo much wages. 
The court ought to lean in favour of ſettlements, and the 
bad conſequences would be very extenſive,” if we were 
to determine that a man ſhall loſe his fettlement by ſerv- 
ing his country in the militia. We are all of * 
that this is a good ſettlement at Chipping Norton. Douglas, 
376., C. C. 94. Ares 
M. 15 G. 3. Fleckney and Empingham. The pager 
Joſep Langton ſome little time before Harborough fair, 
ired to Henry Hubbard of Fleckney, from that Harborough 
fair to the Harborough fair next following, being one year, 
at the wages of 31. ſubject to a liberty of being abſent 
eleven or twelve days in the ſheep-ſhearing ſeaſon, and to 
have the benefit of what he got during that time. He 
entered upon his ſaid ſervice, and ſerved the ſaid Henry 
Hubbard at Fleckney for above three 23 of the year. 
He went to ſhear ſheep, in the ſeaſon, for about eleven 
days, and ſerved the ſaid Henry Hubbard at Empingham 
the remainder ,of the year. 'He received to his own uſe 
what was paid him for the ſheep-ſhearing, over and beſides 
his wages of 31.” One day in the ſeaſon, he aſked his 
maſter's leave to go a ſheep-ſhearing : his maſter ſaid, 
he was going out, and could not ſpare him that day; and 
in conſequence thereof he did not go. The pauper, dur- 
ing the ſhearing ſeaſon, returned frequently to his maſter's 
houſe, and did what work was to be done; and his maſter 
found him his board as often as he returned home. It was 
argued that this was not a hiring for a year; for it was 
part of the contratt to except eleven or twelve days out of 
the year: like as in the caſe of Biſhop's Hatfield, where 
hining for a year, with liberty to let himſelf for the harveſt 
month to any other perſon, was holden to be only a hiring 
for eleven months. Unto which jt was anſwered, That 
this ought not to be conſidered as af exception out of the 
original contract, but upon the foot of a leave of abſence 
conſented to by the maſter; like the caſe of the militia 
man, and not like that of Biſhop's Hatfield, nor within any 
of the caſes which turn upon exceptionFout of the ofiginal 
contratt. But the court were unanimouſly of opinion, 
that this was an exception out of the contract at the time 
of making it, They held it to be part of the contrakt, 
and not to be conſidered upon the ſoot of leave of abſence 
7 . : , gluen 
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iven by the maſter ; who being bound by the cont 
. ing to it. —— Aqpwtorngara 
they ſaid, was a particular caſe: It was no more than the 
law would have implied. And it was determined that no 
8 was obtained under this hiring. Burr. Set. 

791. e hugs b 
4 10 G. 3. Newſtead and Holy and. Frances De- 
ney was hired at II hilſuntiał 1767 to Thomas Hill at Hel 
Land, to ſerve him for a year from the ſaid #hitſuntide to 
the I hitſuntide following, at certain wages. She entred 
upon the ſaid ſervice accordingly at Fhitfuntide 1767, and 


continued therein till M hiſſuntids 1968, when ſhe receiv- 
ed a 2 wages from her ſaid maſter for ſuch ſervice. It 
was 


urther ſtated, that it hath been uſual in that country, 


- to hire ſervants from I hilſunt ide to Whitſuntide : And that 


an hiring and ſervice from /Phitſuntide to Whitfuntide has 
9 the contracting parties, been deemed a year's 
ſervice ; and agreeable thereto, the maſter hath always paid 
the fervant a full year's wages for ſuch ſervice, without 
any diminution thereof on addition thereto, and without 


making any diſlinction or difference, whether the ipace of 


time between the one Fhitſuntide and the other conſiſted of 
more or leſs than 365 days.——-It- was argued, that the 
ſpace of time between M hiiſuntids 1567 and Whitſuntide 
1768, being leſs than a year (by 16 days), no ſettlement 
was gained at Holy and by this hiring and ſervice, being 
both of them incomplete; and though the court have ſome- 
times relaxed a little as to the ſervice, yet they never re- 
laxed as to the hiring.——But by the court: There is no 
caſe that proves the ute that the hiring ſhould 
be for exafily 365 days. It is lated to be the | way 
of hiring ſervants in that country, and ſuch ſervice always 


63 £2. to be appointed in Eaſſer week, or within one 
month afrer Zafer (which is a moveable feaſt): Vet they 
are conſidered as executing the office a whole year, though 
it may fall ſhort of 365 days. And it was adjudged, 
that this hiring and ſervice were ſufficient to gain a ſetile- 
ment. Burrow's Set/l. Caf. 669. 


— nA 
. 


' year, gains no 


ſeitlement. 


» 


ing; and at Michaclmas the maſter ſays, lay two or three 
days and 1 will pay you. It is ſaid, that this was ad- 
judged to be a ſettlement, becauſe fraudulent; and if thi 
were allowed, there would be no ſuch thing as, a ſetile- 
ment; for every perſon would hire @ ſervant two or _ 
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Poor. (Settlement by ſervice.) 
days after-the quarter day, | 
Ce of Settl. 80. 10 Mad. 293, —But Mr. Foley, in re- 
portin this caſe, ſays, that n conſideration, the court 
were all of opinion, that this hiring was not ſufficient to 
gain a ſettlement z for it is not a hiring for a year: And if 
we once go out of the act, where muſt we ſtop? And in 
Str. $3. this caſe is cited, and it is there ſaid, that this was 


held to be no ſettlement. WOW pt | 
H. 5, G. Coombe and Heſttrogodhay. Michaelmas day was 
on Thur/day ; and a * was hired upon the Saturday 
following, to ſerve till Michaelmas : And it was held to 
be inſufficient to gain a ſettlement, being not a hiring for a 
year. Str. 143. 
T. 3G. 2. X. and Weftwe 


fell. A man was hired three 
days alter Michaglmas, to ſerve till Michaeimas following: 


The juſlices held this to be a good ſettlement ; but quaſhed 


by the court. 1 Barnardifl. 354. 

E. 5 G. 2. South Cerney and Cauliſbarn. At Northleach 
are annually held two meetings for hiring of ſervants, 
the one on the Hedneſday before Michaelmas, the other on 
the Hedneſday aſter. The pauper was hired on the Med. 
ne/day after Michaelmas to ſerve till Michaelmas following; 
which he did. It was urged, that this being a hiring ac- 
cording to the Do cuſtom of the country, was a 
ſufficient ſettlement. But by the court: This is no 
ſettlement upon the face of it. There muſt be a hirin 
for a year, and that cannot be diſpenſed with. 1 Se. 


Caf. 156. | 
M. 14 C. 2. Newton and Gouldeſborough,. in the Weſt. 
riding of Yorkſhire. Abraham Greaves, the pauper, 


on 
Wedneſday after Martinmas day, being the 14th day of Ne- 
— — the day on which the firſt ſtatute r ſor the 
publick hiring of ſervants was held at Knareſborough in 
the ſaid riding, was. hired. to ſerve from that time till 
Martinmas day following. Which ſervice he performed 
accordingly, By the couxt.: This was not a hiring 
ſo as thereby to gain a ſettlement. Burr. Settl, 


Caf. 157. | 

T. 20 G. 3. Leeds and\Hamwoed, At Otley in the county 
of York, there is a cuſtom for ſervants to hire by the year at 
two different ſlatüte days; one on the Friday before old 
Martinmas, and the other on the Friday next after old 
Martinmas. At which latter ſtatute day, they always hire 
till old Martinmas: day following, which by the. cu is 

d as hiring ſor a year | 
1775, was on a Tueſday,” On the Friday following, bw 
4 A, k 


purely, to evade the flatute.. 


for a 
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go8 Poor. (Settlement by ſervice.) 
the ſecond ſlatute day, the paper hired till old Martinmas 
day following, and ſerved that time. It was argued, that 
this was a good biring ſo as to gain a ſettlement.” And for 
this was cited the following caſe of Naveflock, where a 
hiring at a flatute fair held on the day next after old Mi- 
chaelmar day, to ſetye till the old Michaelmas day following, 
ſach hiring being ſtated to be n to the cuſtom and 
uſage of the country, was held to be ſufficient. Unto which 
it was anſwered, that it is an eſlabliſhed point, that no hir- 
ing which on the face of it appears to for leſs than a 
year, is ſafficient for gaining a ſettlement. And in the 
caſe of Naveſtoct, as there is no fraction of a day, and as 
the word vill might be conſtrued to include the Michaelmas 
day, the hiring was conſidered as for a complete _year.—L. 
Manfeld was abſent. The other three judges held this 
not to be a ſufficient hiring for a year. And Mr. J. Buller 
. faid, there is no caſe where a hiring upon the face of it ap- 
. pears ta be for leſs than a year, in which the court has held 
that a ſettlement was gained: And it would be dangerous 
to make a new precedent of that fort. —And the reporter 
takes notice of the caſe of Syder/lone (a), and ſays, that in 
that caſe, a hiring on the 11th of Oeber 1771, till old 
Michaelmas day 1772, was held to be a ſufficient hiring, 
though there was nothing ſtated of any cuſtom or uſage. 

Douglas, 423. Cal. Caf. 100. 3 | 

| — 2 M. 13 G. 3. Naveftock and Stondin Maſſty. © Caſe ſpe- 
mas day, till the cially flated by the ſeſſions, That © Thimas Fair the pau- 
Michaclmas day « per, at the ſtatute fair at Ongar in the county of Eſer, 
— * on the day next after old Wechnelmas day, fo wit, on 
« the 11th of Ofober 1733 hired himſelf to Samuel Poſſ- 
« ford of Naveftock in the ſaid county, to ſerve till the old 
« Michaelmas day following : That he entred upon the 
„ ſaid ſervice, and cect in it until the old Michuelmat 
« day following; on which day be received his wages, 
« and quitted the ſaid ſervice: It appearing to be accord- 
ing to the cuſtom and . the country, to hire ſer- 
vants at the ſaid ſtatute fair, namely, the day after old 
« Michalmas diy, in the manner this pauper was hired, 
. « the opinion of this court“ (viz. of ſeſſions) © is, that 
the pauper gained a ſettlement in Nave/loch, by the 
« hiring and ſervice above ſtated ; fubje& to the opinion of 
* the court of king's bench, on the queſtion, whether the 
« hirthg as above flated is a ſufficient hiring for a year ta 


* 


— * * = wt A. oe OE. 4. 


{a) Poſt, this fame tide, 


————. 
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«give 
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« give the pauper a ſettlement? It was argued, that this 
ks hiring for a year. It is a day ſhort of a year. 


The acts of parliament poſitively require a biring for a 


, and a ſerving for a year; and the cuſtom and. uſage 
of the country cannot control a poſitive act of parliament. 
— Unto which it was anſwered. That here appears to be a 
complete hiring for a year, and ſervice for a year. But if 
it ſhould be admitted, that a day was wanting according to 
abſolute rigid  ſtrifineſs of computation, yet the expreſs 


ſtating it to be according to the cuſtom and uſage the 


country made it a ſufficient bring for a year to give the 


pauper a ſettlement ——By L. Mansfield (unto which 


the reſt of the court aſſented) : There mult be a hiring for 


a year. If the hiring be for leſs than a year, it will not do, 
de the deficiency ever ſo little. Two days of one day hort 


of a year, are equally an objection to its being a hiring for 
a whole year. 1 9 9 from a moveable feaſt to a moveable 
ſeaſt, according to the cuſtom of the country, has been 
determined to be a hiring for a year. And here they have 
ſtated the cuſtom and uſage of the country to hire ſervants 
in the manner this pauper was hired, namely, at the 
ſtatute fair the day after old Michaelmas. If this ſhould 
be taken not to be a hiring for a year, there can be no ſet- 
tlement gained in this country by a ſervant : For all ſer- 
vants in this country are. hired as the preſent pauper was 
hired, Therefore it ſeems no ſtretch to conſider this as a 
hiring from Michaelmas to Michaelmas, Burr. Settl. Caſes, 
719. Bait. 387. . 1 | | 

E. 11 G. 3. Milham al. Binham and. Syderflone cum Ber- 
mer. Charles Dawſon, being legally ſettled at Syder/tane, 
applied on old Michaelmas day to J. E. of Mijham, to be 
hired by him, but on that day they could not agree about 
wages ; Dawſon aſking eight guineas a year, and the other 
offering only ſix pounds. On which they parted. The 
next day, viz. Oc. 11th, between two and three o'clock in 
the afternoon, they were together at a publick houſe in 
Milam, when J. E. aſked him if he would take the wages 
offered him the day before, which he refuſed ; but after 
ſome converſation Dawſon hired himſelf to the faid J. E. 


until Michaelmas following, at ſeven. pounds by. 6 and - 
that ſame 


entred his ſaid maſter's ſervice on the evening. of 


day 11th OA. 1771, and flaid in his fervice till. 10th 


02. following, being Michaelmas 1702. On that day, 
his maſter not having finiſhed his harveſt, aſked Dartuſon 
to ſtay and help him with his harveſt ; | and ' Dawſon 


thought himlelF ar liberty to go away, yer ke Raid 1 . 


" _ 
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| his ſaid maſter until the next day, to wit, 11th OF, at 
noon; 12 ; — —_— 2 9 for big 
wa im ſeven pounds; an aw/ſon quitted 
ks fervice, bon did not aſk ee any 2 — for 
his additional ſervice. The court were clearly of opinion, 
that Datoſen by this hiring and ſervice gained a ſettlement 
at Miſham. Cal. Caf. 19. | 2 

. 27 G. 3. Beadlam and Shiplam. Two juſtices re- 
moved Elizabeth the wife of Milllam Wart, from Beadlam 
to Shiplam. The ſeſſions confirmed the order, and ſtated 
the following caſe :——That Mare the huſband of the 
page at old Martinmas 1777, being then unmarried, 
WY himſelf for a year, and ſerved that year in Skiplam : 
\ That on the next day after old Martinmas day, (viz.) on 
| the 23d of November 1778, being then alſo unmarried, he 
hired himſelf to one Barker of Nawton, to ſerve him 

from thenceforth until od Martinmas day following ; and 
| 5 - that be did accordingly enter into the ſervice af the ſaid 
=” Barker a few days after ſuch hiring, and continued to ſerve 
| ö bim at Nawton until the , Mart inmas day following, on 
| which day, about twelve o'clock at noon, he received his 
| full wages, and left his maſter's houſe in the evening of the 
| ſame ö J. It is much to be lamented that 
De there is ſuch contuſion in ſettlement caſes; therefore 

= whatever the lateſt determinations may be, they ought to 
| be adhered to; now the laſt caſe, namely, that of the A. 
| and Syderflone, ſeems to correſpond with. this in every 
| point: Before that, a diſtinftion had been made, as 
_ * Where the hiring and ſervice had been expreſsly found to 
1 be for a year according to rhe cuſtom of the country; but 
in the laſt caſe, no tuch diſtinftion was taken; ſo here 

there is no cuſtom ſtated; and * wnti/”” muſt be taken to 

be inthifrve. Therefore there was a hiripg and ſervice for 

a year, for he entred into the ſervice the firſt day of one 

year, and ſerved to the firſt inſtant of the next, —Bul- 

ter J. The only queſtion is, whether Mariinmas day is 

to be taken incluſive or excluſfve. The pauper's huſband 

was hired the day after Martinmas day, to ſerve fill the 

Martinmas day follewing. From the moment of the hiring 

| he became the ſervant of the maſter, and continued in the 

> ſervice il Martivimas day; then does the word © 711” in- 
an elude the day? the former caſes have decided that it does; 
0 and if it only included a part of the day, as there is no frac- 
tion of a day, the Tervice would be complete.—Both' orders 


A | quaſhed. Ca. by Dayyf: and Ef, 1 490. 42 
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E. a9 G. 3. K. v. Murfey. The cafe ſpecially Rated, Hiring three 
that 2 the pauper, was born at Kenbourn, _—— 
and that three days after Michaelmas 1782 he was hired by Michaeimas fo. 

Pollard of Murſtey to ſerve him in huſhandry, anti! the vers on 

ichachmas following ; that he ſerved the whole of that 
time, and received the whole of his wages. That at the 
time of hiring, Pollard told him he ſhould not belong to 
Murflty. The ſeſſions ſtated it as their opinion, that all a ſuch d 
ſuch tranſaQions on the part of maſters, are fraudulent, to tn are 
prevent ſervants gaining ſettlements ; and adjud that fraudulent. 
the pauper gained a ſettlement at Murfey by ſuch' hiring. 
and ſervice, and confirmed the order, by which the 
and his wife were removed from .Redborrn to Murſley. 
by the court: It is very clear that this is not a hiring for a 
year. ſo as to gain a ſettlement. And as to the queſtion of 
fraud, Buller J. faid, that only. ariſes where in truth there 
ij a hiring for a year, and a ſervice for a year, and the par- 
ties endeavour to colour it in order to prevent the ſettle- 
ment; in ſuch a caſe the court may ſay it is fraudulent; but | 4 
that a _ 825 if he my * a ſervant — leſs than yt 
a year, for the expreſs purpoſe of preventing his gaining a 
ſettlement, Both arders qualhed. Duraf and 856 . 


1 J 69 4. 5 

E. 29 G. 3. K. v. Achicy. The pauper being unmar- Nor although 
ried, on Saturday 13th Of. 1787, being three . 
old Michaelmas day, which was on a Medneſday, was hired. (being leap ” 
to J. Clarke of Acliey, to ſerve him until the next Michazl- Vet | 
mas. He accordingly went into ſuch ſervice, and conti- 
nued therein tl Saturday the 11th OG. 1788, being the 
day aſter old AMichaelmas day, n 
(it being leap year), Tee i 
away. As this was « ſetvice for 365 days the ſeſſions | 
thought it gained a ſettlement in Acliey, confirmed the or- | 
der by which be and his wife were removed from Hiceſter 
Market End to Ackley. But the court were clearly of - 
nion that here was no hiring for a year, this was a hiring for 
two days ſhort of a year; andt the court has been ex- 
tremely indul gent with reſpect to ſervices, they have been 
always ſtrict with regard to hirings. Order of ſefions re- 
verſed. Durnf. and A, 3 V. 250. E h 

Z. 33 G. 3. K. v. Coltiſhall. G. Kettleand his family were — So more. 
removed from Coaltiſhall to Harftead in Norfolk. The ſeſſions DO 
propel 1 and ſtated the — cale. At 

1785, the pauper being a 18 years of 

and a bricklayer's labourer, — ſettled at ca, ws 


— 
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5122 Poor. (Settlement by ſcrujee:) 
oh clubbtd (a) with John Rolfe of Caltiſhall for three years, at 
68. gerl week for the 20 year, 78. the ſecond year, and 
7 8s. the third year; to board, lodge, and waſh for himſelf ; 
be was to be taught the trade of a bricklayer. ' An agree. 
ment in writing was to be prepared for three years, but 
was never done. The pauper, ſerved two years and up- 
wards, and then, upon ſome difference, - his maſter and he 
conſented to part. No premium was paid by the pauper to 
' Ralfe. The pauper was to do any work Rolfe ſet him 
about, and was not to be abſent from his buſineſs during 
any part of the time. L. Kenyon Ch. J. ſaid, that it was 
impoſſible to raiſe a doubt upon che caſe; ſor that the con- 
cluding part of it, which ſtated that « the pauper was to 
do any work his maſter ſet him about, was deciſive to 
ſhew that he-muſt. be conſidered as a hired ſervant ; and 
that although one of his objects was to learn a trade, that 
was deemed equivalent to part of his wages. Order of 
ſeſſions confirmed. Durnf. and Eaft, 5 V. 193- | 
Hiring with FT. 13 An. Jab and Mifſenden. Sarah Barnes lived 
anc's father, ith her father for a year as a hired ſervant, in a little cot- 
tage upon the waſte, for 108. a year, beſides what ſhe 
could get by her. ſervice and labour. And whether ſhe 
gained a ſettlement thereby, was the queſtion. And the 
whole court held ſhe did; there is no ground of fraud; 
2 for it was to live with her father, who might be grown old. 
; : Foley, 142. 8 0 f 
- -,* - T. 27 G. 3. Thorpe and Chertſey. Jane Filley was re- 
moved from Thorpe to Chertſey ; the ſeſſions confirmed the 
order, ſubje& to the opinion of the court on the following 
caſe: The pauper was hired for a year to Mr. Shirley 
for-41., and ſerved that year in Chertſey: About three 
weeks before. that ſervice expired, her father, who was a 
day laboure r, in conſequence of his wife's death, came to 
the pauper, and applied to her to come and live with 
him, to do the offices of a ſervant for a year in the pariſh 
of Thorpe, and offered her board and lodging, and ſuch 
profits: as ſhe could make by keeping fowls, and what the 
could earn by her. own labour; and if that did not pro- 
duce as much as ſhe get at Mr. Shirley's, her father was 
to make up the difference. She agreed to thoſe terms, and 
came accardingly, and lived with her father at Thorpe for 


_—— 


"_ a * — A —_ 


; (a) The term clubbing ſignifies a perſon eee ag to ſerve 
far the purpoſe of being taught ſame art or trade, and to have 
igls wages on account of learnibg the trade. 


a year 
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a year and upwards,” during which time ſhe got about one 


guigea and a half by keeping fowls, and two guineas and 


a half by going out charring, and taking in plain work; 
and 1 2 end of the year, her father gave her 108. 
as an -additiona] recompence for her having with 
bim to reap in the harveſt month,——Sikvefer and 
Shepherd argued in ſupport of the order of ſeſſions, and 
Palmer contre was ſtopped by the court. —4Phburft ]. 
All that is neceſſary to give a ſettlement under theſe ta- 
tutes is, that there ſhould be a hiring for a year and a ſer- 
vice for a year; As to the hiring for a year, it is only ne- 
ceſſary to read the words of the caſe to determine it ; it 


ſtates, that the pauper's father applied to ber to come and 


live with him to de the offices of a ſervant for a year on cer - 
tain terms, which ſhe agreed to, and that ſhe came accord- 
ingly and lived with him in purſuance of that agreement for a 
year. The objettion is, that this is no hiring, becauſe the 
ſeſſions have not ſlated that the pauper. lived as an hired 
ſervant ; bat thete is no occaſion for the ſeſſions to ſtate 
that expreſsly, if it ſufficiently appear from the terms of 
the contract ; now in the preſent caſe that does a , 
Then it was objettad that the contract was not bin ing; 
but that is not ſo, ſhe was hired to do all the offices of a 


ſervant for a year: The terms of the contract are not. 


ſuch as would enable the pauper abſolutely to leave her fa- 
ther's ſervice, but only to do particular work for her own 
benefit ; ſhe was firſt bound to perform all his work, and 
conſiſtently with that, ſhe was at liberty to gain as much 
the conlians by her own labour: This therefore was 
a good hiring for a year. And as to the ſervice, the caſe 
fates that the pauper lived with her father in, purſuance of 


the agreement for a year : This is by no means like the 


Pittminfler caſe, for there was no hiring at all for any 
— In order to gain a ſettlement by hiring 
and ſervice, there muſt undoubtedly be à biring for a year 
and a ſervice for a year. But in the hiring it is not neceſ- 
ſary to uſe technical terms 3 the word . ring need not 
be ſtated on the caſe ; it is ſufficient if it appear that the 
lervant agreed to ſerve, and the maſter to pay for that ſer- 
vice, for a year. Then the circumſtance of the father be- 
ing the maſter of his own child will not vary the caſe; 
this was not a biring generally by the father as long as he 
lived, but a hiring for a year expreſely: The father offer- 
ed the pauper certain terms, which it is tated ſhe 3 


to accept ; then there was a contract between them for the 


hiring ; according to the terms of this contract, ſhe was 
Vor. III. K k not 
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= not at liberty to deſert her father's ' ſervice, "ſhe was only: 
N rmitted to do what other work ſhe could conſiſtently with- 
| ber father's ſervice, and her earning beſides that will not 
| prevent its being conſidered as a hiring for a year; And ay 
= to the ſervice, it is .expreſsly ſtated that the pauper lived 
| with her father for a year in purſuante of that "agreement. 
h Both orders quaſhed. Durnf. and Haſt, 2 V. 37. 
| Hiring to be T. 13 & 14 G. 2. King's Norton and Camden. Mary 
daes Calcut was hired for a year, to ſpin yarn at 18 d. a ſtone; 
| done. and was to provide herſelf with meat, drink, waſhing, and 
todging, where ſhe pleaſed. © She ſpun for her maſter the 
| whole year, and boarded and lodged at her maſter's, al- 
lowing 28. a week for the ſame: But upon her examine- 
| tion ſhe ſaid, that by her contract ſhe thought herſelf at li. 
| berty to play or be abſent from her work as long as ſhy 
= pleaſed, only that ſhe was hot "at liberty to work for any 
| other maſter. By the court: This caſe hath all the re- 
quiſites of the ſtatute,” and is 'a good ſettlement, For in 

fa here is a hiring and a ſervice for a year. And what 

her apprehenſion was, or whether ſhe was paid by the year 

or by the quantity of her work, was immaterial.” Str. 1139. 

2 Se Cof 146. Burr. Settl. Caf. 152. 

H. 20 G. 3. K. and Bermingham. The caſe ſpecially 
ſtated was, That Thomas Baker was hired in the pariſh of 

Bermingham, by Fohn Jennings a wood ferew-maker, for a 

year, good earn good hire, to work for him and no other 

maſter, to make ſcrews, at ſo much a groſs; and this was 

all that paſſed upon the hiring : That perſons are often 

hired at Bermingham under the terms * good earn good 

hire, the meaning of which is, that their pay is to de- 

. pend upon their wit. " Baker had no wages. He was to 

— what he got.“ If he got nothing, he was to have no- 

thing. His maſter had no buſineſs but that of a ſcrew- 

maker. He was to work in bis maſter's ſhop, and do no 

othet work, He ſerved a year under the hiring ; and, 

during the year, ſometimes lodged with his maſter, ſome- 

y times in another houſe in the pariſh ; and when he lodged 

with his maſter, he paid him for his diet and lodging. He 

-fometimes abſented himſelf, to drink or play, for a week 
or fortnight, and never aſked his maſter's leave for ſuch 
abſence.” His maſter, on his return, was angry and check- 
ed him, but always received him again. During ſuch ab- 
ſence, he never worked for his maſter or any other perſon. 
And it ãs generally underſtood at Bermingham, that perſons 
hired to work in ſhops, under the above terms, may occa- 
ſionally abſent themſelves, but cannot work for _ 


RR. WED act 


els 


7 


F 


Poor. (Settlement by ſervice.) 

Abe court was of opinion, that this was a good, 
hiring and ſervice, ſo as to gain a ſettlement. Douglas, 
319. Cal. = 4064 + To AT | 
E. 31 G. 2. lesfield- and Sutton. Foſeph Bower, 
a baſtard child, born at Sutton, and maintained by the over- 
ſeers of Sutton, was hired, with the conſent and direction 
of his mother (he being then about eight years of age), 
to Macclesfield, to work at a filk mill there, for the term 
of three years, at 6d. a week for the firſt year, 9d. a 
week for the ſecond year, and 13d. a week for the third. 
The maſter was not to find diet or lodging; and the 
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Hiring to work 
at certain tines 
only. ; 


ſervice was to be only 11 hours in the fix ut ry, hay. 


and all the reſt of the time, as well as on Sundays, he was 
to be at his on liberty and his own maſter, He continued 
three years in the faid ſervice; but within that time, fre+ 
quently abſented» himſelf from his work, ſometimes for a 
whole day, or longer, at other times for ſeveral hours in 


the day; ' for all which defaults, deductions were made out 


of his wages. He lodged the whole three years with his 
mother at Macclesfield, who received his wages; which 
not being ſufficient to maintain him, the oe: of Sut- 
ton contributed 6d. a week, during the whole time towards 
his maintenance. Tbe queſtion was, whether this was 
ſufficient to gain a ſettlement at Macclesfield ® By L. Manſ- 
feld Ch. J. Here is no foundation to imagine that this 
can be a ſettlement on the ground of an apprenticeſhip, 
The only queſtion is, whether it is a ſettlement as a hiring 
for a year and ſervice for a year? The pauper was an iny 
fant of only eight years-of at the time of the hiting. 
Therefore he was not bound by the agreement. Indeed he 
might have affirmed it; (for the contract of an infant is 
not abſolutely void, but only voidable, at his own elec- 
tian:) But the maſter could not oblige him to ſtand to it. 


Then as to the contract itſelf, it was only to ſerve eleven 


hours in the day of the ſix working days, but during all 
the reſt of thoſe days, and the whole Sunday, the ſervant 
was at his own diſpoſal." It is in the nature of a contrat 
from week to week; and it cannot- in this caſe be con- 
irued to gain a ſettlement; and it is plain the pariſſi of 
Sutton did not underſtand it in this light, having contri- 
buted to the child's maintenance during the whole three 
years. And the order adjudging it to be a ſettlement at 
Macclesfield * Burr, Settl. Caf. 458. 

7. 10. G. 3.8. Agnes and Redruth. The father of the 


pauper contracted with one Mr. Nankivell (the pauper be- 


wg then 15 or 16 years of age) for the pauper to work at 
. KRA | the 
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che ſaid Mr. Nankivell's ſtamps ſituate in the pariſh of C/. 
Agnes (which ſtamps are mills, wherein ſeveral labourers, 
men and boys, ate employed in cleanſing ahd manufac- 
turing tin), for one year, at the yearly wages of 51. In 
| purſuance of which contract the pauper ſerved the ſaid 
Mr. Nankivell, at his aforeſaid flamps, for the ſaid year, 
by working therein daily, except holidays and Sundays, ac- 
cording to the cuſtom of tinners. And his father received 
his wa as he had occaſion for it. But during the ſaid 
year, the ſaid pauper did eat, drink, and with his 
father in the ſaid pariſh of S/. Agnes, ſerving the ſaid Mr. 
Nankive® at his ſtamps aforeſaid, and in no other capacity, 
nor ever became à part of his maſter's' family.— It was ar. 
gued, that the pauper did not hereby gain any ſettlement 
at S/. Agnes. That this is rather the caſe of a journey man; 
than of a hired ſervant. He was reſident with his father. 
He was his own maſter, except as to performing the ſlipu- 
lated limited ſervice at the ſtamps. He was only to do that 
tticular ſervice. The maſter had no right to employ 
bim in any other. And Sundays and holidays were abſo- 
hately his own, without any contrgul from the maſter. 
This contract is in effect the ſame as that in the Maccle/- 
Field cafe was; there, the pauper was to be his own mal- 
ter and at his own liberty the whole Sunday, and all the 
reſt of the other days except the eleven hours. But by 
the court: This was an entire contract for a year, with- 
out any exception contained in it; and the fervice was 
according to the cuſtom of the country. The difference 
3s, where the exception is part of the contract, and where 
the contract is abſolute. The queſtion turns upon this 
diſtintion. In the cafe of Macclesfield, it was part of the 
original contract: Here it is not fo. And they were uns- 
nimous, that tle pauper by this hiring and ſervice gained 
fetthement. © Burr. Settl.'Caſ. 673. 
H. 12 G. 3. Buckland Denham and Mells. The pau- 
per, at about 17 years of age, was hired, by his father, to 
a clothier of Buckland Denham, to ſerve him as a ſhearman 
for five years, aud was to work ſhearman's bours only 
{which are uncertain): It was underſtood, that he ſhould 
be at his own liberty at all other times. The maſter was 
to teach him the bufineſs of a ſhearman. He was to have, 
for the firſt balf year, the weekly of 38, and to be 
advanced 6d. weekly wages, every ſucceeding half year; 
and was to find himſelf in meat, drink, "waſhing, and 
lodging. He ſerved his maſter, as a ſhearman, during 
the term, according to the ſaid agreement ; working 
the fame hours as his maſtes's other ſhearmen ——— 


LAG me v=rz RR GEES 


-- 


Poor. (Settlement by ſervice.) 
% 
It was that this caſe falls direftly within the above 
caſe of S. Agnes; and conſequently, that the pauper by this 
biring and ſervice gained a ſettlement in Buckland Denham. 
the 


differs · eſſentially from that of Sr. Agnes. In the caſe of Sr. 
Agnes, there was a _ for a year, and no exception in 
the original contract of holidays and Suxdays. But here 
the exception was in the original contract. And this 1s 
the point on which the diftinftion turns. And by the 
court: This is not a good hiring for a year; becauſe 
there is an exception in it, that the pauper was to work 
ſhearman's hours only, and to be at his own liberty at all 
other times. But if the contract be an abſolute contract 
for a year; the not working on Sundays or holidays, if it 
be the cuſtom of the country not to work on thoſe days, 
ought not to hinder the gaining of a ſettlement. Burr. 


Seil. Caf. 694. 


E. 31 G. 3. K. v. Kingewinferd. On an appeal againſt 
an order of removal of J. Lockwood from Kingewinford to 
Birmingham, the ſeſſions quaſhed the order, and ſtated the 
following caſe:— The pauper being ſettled at Wakefield, 

with V. Bulloct to ſerve him as an artificer in the 
art of a glaſs grinder, or in any other art he ſhould think 
proper to employ him in, for 7 years ; 'and was not at any 
time during that term to work for or ſerve any other per- 
ſon, nor leave his ſervice without the leave of his maſter, 
but would continue and be in fuch 2 ce as aforeſaid from 6 
o'clock in the morning till 7 in the evening 4 each day du- 
ring the ſaid term, including half an hour at breakfaſt añd one 
bour at dinner times (except on Sundays), if in proper health. 
His maſter was to find him ſhop-room, and to pay him 
38. 6d. per week during the term, and to. provide him 
meat, c. He ſerved Bullock 2 years at Birmingham under 
this agreement, and lodged and boarded at his houſe. He 
occaſionally worked in the night time, and often went on 
errands for his maſter on Sandays, and never worked with 
any bedy elſe during that time, nor thought himſelf at li- 
berty ſo to do,——Leycefler moved for a rule 10 ſhew cauſe 
why the order ofxfeſſions ſhould not be quaſhed, attemptin 
to diſtinguiſh this caſe from the before mentioned cafe of Fa | 
v. Macclesfield, by obſerving that the court there decided 
that there was an exception in the contract of hiring; 
whereas here it did not form a part of the contract that the 
pauper ſhould be his own- maſter after 7 in the evening 
and on Sundays ; but on the contrary he expreſsly ſtipulat- 


ed not to work tor any other perſon during the whole ___ 


Kk3 


„it was inſiſted, that this preſent caſe 


517 


518 


terly. This, by the unanimous opinion of the court, 5 * 
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and actually did work for his maſter occaſionally in the 
night time and on Sundays. But L. Kenyon Ch. J. ſaid, 
that there was no real diſtintion between this caſe and A. 
v. Macclesfield ; for that the fair conſtruftion of this agree. 
ment was, that the pauper was to be bis own maſter on 
' Sundays, and on other days after he had ſerved the 13 hours, 


becauſe he had only covenanted to ſerve thoſe hours; and 


that the expreſſion of one, was the excluſion of the other. 
And he added, that it was eſſential in theſe caſes, that the 
ſervant ſhould be under the power and coercion of the 


maſter during the whole time. Rule refuſed. Durrf. 


and Ea, 4 V. 219. 


X. v. North Nibley. Hanel! was fe- 


- . J' 45 
moved from Patton Underedge to North Nibley in _ 


terſbire; the ſeſſions confirmed the order, ſubje to 


opinion of the court on the following caſe. The pay 


per 
was born at North Nibley, and was hired by Mr. Smith of 
Wotton Underedge for 5 years as a colt ſhearman, to work 


12 hours each day. He neither boarded nor lodged with 


his maſter, but ſerved him the whole time, and received 
his wages, and lodged in Molion Underedge all the time. 
he court ſaid, that the above caſe of K. v. King ſwin- 


ford had decided the preſent queſtion, and that ſuch hiring 


and ſervice did not gain a ſettlement.— Both orders con- 


- firmed, © Durnf. and Zaft. 5 V. 21. 


7. 6&7 G. a.  Lidney and Stroude. Martha Brewer 
was hired to William Wake in the pariſh of Stroude, for a 


quarter of a year; and if her maſter and ſhe liked one an- 
other, ſhe was to continue for a year, and to have 3 J. for 


her year's wages. She entered into the ſaid ſervice, and 


continued therein one whole year, and received the ſaid 
wages of 31. It was argued, that as it was in the election 
of either party, during the firſt quarter, whether ſhe ſhould 
continue or not, ſhe conſequently could not be original) 


hired for a year. But the court held this conditional hiring 
to be a good hiring for a year; ſince the' maſter and ſhe 
did like one another, and a year's ſervice. was actually pei- 


formed under it. Burr. Settl. Caf. 1. 


H. 8 G. 2. New Windſor and Chepping Wycomb. Dias 


| Brooks was hired to colonel Morict at Thorpe; and was to 
go into her ſervice a month upon liking ; and was to hav? 
© 51. a year wages; but was to go away from her ſaid {cr- 


vice on a month's wages or a month's warning on either 


- fide. She continued near two years in her ſaid ſervice, 


without any other hiring ; and received her wages qui 


hri 
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hiring for a year at Thorpe: And ſhe gained a ſetilement 
ter. Bury. Jen Ca. 19. ee 
16 G. 2. Atherton and Barton. Ralph Harriſon was 
hired for a year to Thomas Barlow of Barton, at 41. wages, 
quarterly.” And it was apreed between them, at 
the time of the hiring, that either of them ſhould” be at 
liberty to determine the contract, at the end of any quar- 
ter of the ſaid year, on a month's notice. But no ſuch 
notice was ever given by either; and the ſervant continued 


in his ſaid maſter's ſervice in Barton the whole year. The 


ſervant declared at the time of the hiring, that the reaſon 
of the ſaid hiring being made determinable at the end of 
every quarter, upon ſuch notice as aforeſaid, was, that he 
would not be hired ſo as to loſe his former ſettlement. But 
by the court unanimonſly and clearly: This is a good ſet- 
tlement in Barten. Burr. Settl. Caſ. 203, [= 
H. 22 G. 2. St. Ebbs and Holywell. Two juſtices re- 
move Caleb Guy from Holywell to St. Ebbs. And the ſeſ- 


ſions upon appeal confirm that order. The caſe was, the 


ſaid Caleb Guy was hired to Thomas White of Holywell thus: 
He was to come. for a quarter of a year, and to have after 
the rate of 20 8. a year; and if he and his maſter liked each 
other, he was to continue. He did continue a year and a 
half above the ſaid quarter, without any further or other 
hiring, and received his as he had occaſion: for them. 
It was moved to quaſh theſe orders, for that the ſettlement 
was in Holywell, by this hiring and ſervice: For a condi- 
tional hiring is a hiring for a year, provided the condition 
be performed. And a rule was made to ſhew cauſe. - But 
no cauſe was ſhewed. . And the rule was made abſolute. 

Burr. Settl. Caf. 289. | 5 
T.24 C 25 Geo. 2. Oxelworth and Hatton under Edge, 
William Hewett, ſettled in Ozekvorth, agreed with Thomas 
Palſor of Watton under Edge, cloth worker, to ſerve him in 
the ſaid buſineſs for three years, at ſo much a week. He 
was to work 12 hours in a day; and if more; was to have 
a penny for each hour over. Sixpence a week was to be 
retained as a depoſit z which was to be repaid to Hewett if 
he performed the agreement, or if Paſſar ſhould diſcharge 
him before the — of three years; but to be kept by 
— if Hewett ſhould quit the ſaid ſervice before the 
of the ſaid term. And it was underſtood. between 
them, that Palſor might turn Hewett out of his ſervice 
at any time during the term, paying him the ſixpences de- 

tained. FHerwett worked under the agreement for about, ſix 
months; and then, being ill, abſented himſelf about three 
Kk4 months; 


*. 


320 Poor. (Settlement by ſervice.) 
=_ - months; and then returned, and was received by Paiſor, 
— 4 and continued to work for him under the ſaid agreement, 
| +» till the time of his being removed by the order, being for 
| 5 about three quarters of a year after his return. During 
the whole time, Hewett _— the pariſh of Motion 
| under Edge, but not in Palſor's houſe. ' By the court: This 
is a ſettlement at Hatton under Edge. Here is an actual 
hiring for three years, and a ſervice under it for one year | 
and à quarter. Beſides, the two juſtices removed him 
- 855 he was aQtually in bis maſter's ſervice. Burr. Sell. 
S I | | 
Riring atto FE. 33 G. 3. X. v. He On an | againſt 
8 as nts of — from Chan to Hamed: efen — Der- 
part on giving a ſeſſbire; the ſeſſion confirmed the order, and ſtated the fol- 


| 

month's notice, 13 | 
| uper . Gray _ ſettled at Ham- 

| ; preſion went to one S. 7 "ads a miller ol Gillingbam, and 


js a general hir- lowing caſe. The pa 
ing. 

agreed to ſerve him for 38. 9 d. per week ; be. conſidered 
| himſelf obliged to ferve his maſter on Sundays as well as 
| : other days; and accordingly ſerved on Sundays. * They 
« had a liberty of parting on -a month's notice on either 
= . « ſide. He received 18. as earneſt to bind the bargain. 
li Nj There was no mention of time, or for how long he ſhould 
ſerve. He continued under this contract about two 
vears and a half, reſiding in Gillingbam in the houſe of bis 
maſter, He then went to Tr/bury to be inoculated, where 
he remained two months. Hannam then fent for him, and 
he was hired again by him at.the rate of 4 s. per week. He 
continued to live with Hanam under the laſt contract for 
two years and a half, during which time he refided in his 

maſter's houſe in Grllingham. L. Kenyon Ch. J. It is ad 
mitted, that ſince the caſe of K. v. New-Hindfor, the cir- 
cumſtance of the parties having it in their power to deter- 
mine the ſervice on giving notice will not defeat the ſettle- 
ment, where there is a contract for a year, and a year's 
ſervice under it. Neither could it be diſputed by the coun- 
ſel, who argued in ſupport of the order of ſeſſions, that a 
general hicing is not a hiring for a year. In each of the 
caſes cited ( k there was ſomething to ſhew that the parties 
did not intend that it ſhould be a general hiring ; one was 
as long as the maſter wanted a feryant, another as long as 
the parties liked, where, without any notice, the contrat 
might immediately have been determined. Bur wherever 
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(a) K. v. Newton Toney, : v. Odiham, K. v. Dedbam, K, 
v. Birabroot, and &. v. Bradninch, | | 10 
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the relation of maſter and ſervant is to continue for an 
indefinite time, and cannot be put an end to at the election 
of either party without notice, there the hiring muſt be 
underſtood to be a hiring for a year. If this were not a 
hiring, thoſe who diſputed that propoſition, ſhould 
ve pointed out for what time it was to continue; 
indeed it has been contended to be for a month, or a 
month added to a week, but there is no foundation for 
either : for if that were ſo, the pauper might have left the 
ſervice at the end of the firſt month, or of the fige weeks, 
without giving any notice at all ; but there is no pretence 
for that, for by the terms of the contract he was to give a 
month's notice before he could determine it. And this is 
diſtinguiſhable from K. v. Bradninch, for there was a hiring 
for a ſtipulated time leſs than a year. In this caſe, inde- 
pendent of the firſt contract, the parties met again after an 
abſence, and the pauper was a — time bired at 4 8. 
week, the pauper inſiſting upon an increaſe of wages. 
is alſo was a general hiring, which in law is a hiring ſor 
a year, and the pauper having ſerved more than a year 
under it in Gillingham, acquired a ſettlement there. 4 
bunt, Buller, and Groſs, J*. concurred. Order of ſeſſions 
quaſhed. > Dunf. and East, 5 V. 205. | | 
E. 13 C. a. Wandſworth and Putney. A _ came to Hiring by im 
live with Mr. Falkner, without any hiring; and then his Plicadoa. 
maſter told him, that if he Raid a year and behaved well, 
he would give him a livery and wages the next year. 
He lived there one year and four months, and received a 
guinea and a half wages. The court inclined to think, that 
this was à conditional hiring, and that the boy's ſervice 
was an aſſent in fact, and that it gained a ſettlement; but 
referred the matter back to the ſeſſions to be more fully 
Rated, 2 Sf: C. 188. 17 
H. 24 G. 3. St. 22 Poole and Holy Trinity in 
Marobum. Iwo juſtices removed Elizabeth the wiſe of 
James Sampſon and their five children from St. Fames's in 
Poole to Holy Trinity in Wareham; the ſeſhons confirmed 
the'order, and ſtated ſpecially, That it was -proved, that 
the pauper's huſband was born in the pariſh of Beer Regis, - 
and it was alfo proved by the pauper, that her huſband 
was abroad beyemd fea, and had been ſo for two years paſt, 
if alive + That to her knowledge he lived in che capacity 
of an oſtler with Mrs. Ler in Holy Trinity in Wareham, 
ſome years ſince deceaſed, for about two years, where 
the had ſeen him brew; but whether there was any 
hiring relating to ſuch ſervice, was not proved; but 2 


-— 
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ſhe had heard her huſband ſay, he was ſettled in the 
pariſh of the Holy Trinity in | Wareham. In ſupport of 
theſe orders it was inſiſted, that after two years ſervice, 
and a' poſitive declaration by the huſband, when he could 
be under no influence, the court would preſume the ſervice 
performed under a legal hiring.— On the other fide it was 
urged, that a hiring for a year was indiſpenſably neceſſary 
to a ſettlement, whatever number of years ſervice might 
have been: That in the caſes that have gone fartheſ}, 
there kavœ ever been ſome circumſtances, though flight, from 


. which a hiring might be inferred ; that the nature of this 


ſervice afforded a ftrong _— the other way, as no- 
thing was more notorious, than that it was not uſual to 
hire oſtlers by the year: But that nothing could ſupply the 
want of all evidence of a hiring; that K. v. 2 (a) 
was in point, — By L. Mansfield: The ſeſſions have 


drawn their concluſion, that he was hired; and I think 


they have done right. Buller J. Though the evidence is 
flight, there is nothing to contradict it. Wille and 4þþ. 
bun concurred. Both orders affirmed. Cal. Caſ. 141. 

T. 33 C. 3. K. v. Liub. Two juſtices removed T hn. 


Carling from Whitby to Lyth in Yorkſhire. The ſeſſions 
confirmed the order, and ſtated the following caſe. On 


behalf of the reſpondenis it was proved that the pauper was 
the legitimate ſon of . and M. Carling, and was born in 
Lyth. On behalf of the appellants, in order to ſhew a 


derivative ſettlement in the pauper from his. father in a 


third pariſh, it was proved that . Carling, before his 


marriage, was, a few days after Martinmat 1731, ſeen and 


known to. be in the ſervice of one Campion in Barnby, as a 
ſervant in huſbandry; and was from time to time | ſeen and 
known to act in that capacity with Campion at Barnby, for 


. ſome time 7 of a year. Evidence was then offered, 


on behalf of the appellants, to prove that Campion, who is 


long ſince dead, had declared in his life time, that V. Car- 
ling had been hired with him for a year; but the ſeſſions 


were. of opinion that ſuch evidence was not admiſſable. It 
was then alſo propoſed to give evidence of declarations to 
the ſame effett by . Carling, who is alſo dead, aching 
ſuch hiring; but the ſeſſions alſo refuſed to admit ſuc 

evidence. Whereupon the ſeſſions being of opinion, that 
there was no evidence of a hiring for a year, confirmed the 


order, ſubject to the opinion of this court upon the pro- 


—— — 


| (a) Pot, nent eaſbbut ne. 11 
S " priety 


of the order, cited the. caſe of 


be directed to draw the concluſion, t 


/ 
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priety of or. the evidence above offered of the de- 
clarations of Campion and . Carling; and allo whether, 
after rejecting ſuch declarations, they had done right in 


reſuſing to inſer the hiring from the fact of ſervice proved 
2s above ſtated. When this caſe was called, L. 
addreſſing himſelf to the counſel who were to argue it, 


ſaid; the caſe was drawn up in too looſe a manner tor the 


court to give any ſolemn judgment upon it; for in ſome 
parts of — — — inlead of facts: and the 
court were left to draw inferences which the magiſtrates 
below ought to have done. But that, if the ſeſſions 
wiſhed to know whether, from the evidence ſtated rela- 
tive to the hiring of V. Carling, they were at liberty to 


draw the concluſion of his having been hired for a year; 


in fact, the court had no heſitation in thinking that they 


-might legally draw ſuch an inference. He therefore thought, 
that this advice of the court might be given to the magiſ- 


trates without the neceſſity of entering any regular judg- 
ment upon this caſe as it now ſtood, or putting the parties 
to the expence of ſtating the caſe 8 in ſupport 
v. Pitminſler. But L. 

Kenyon Ch. J. ſaid, in the K. v. Pitminſier it appears, that 
the pauper was taken out of charity; and therefore the 
ſumption of an hiring was taken away. But this is 
the caſe of a ſervant in huſbandry, wtole ſervice for a year 
affords very ſtrong preſumptive evidence of an hiring fot 
a year. But however ſtrong that preſumption is, as only 
the evidence of the hiring is ſtated, and not the {at itſelf, 
we cannot decide upon the caſe ; though the ſeſſions muſt 
| hat I. Carling was 

hired for a 2 from this evidence. Caſe ſent back to the 


ſeſſions. nf. and Eaft; 5 V. 327. | 
Alſo in the caſe of K. v. Hales, T. 34 G. 3. Two 
juſtices removed Martha Mitchel from Hales in Norfalt 


to Mrentham in Suffolk, The ſeſſions quaſhed the order, 
and ſtated the following caſe. The pauper being ſettled 
in Wrentham, a fortnight after old Michacimas 1792, heard 
from Miſs L. Garnham of Beecles, that her father Mr. Garn- 
ham of Hales wanted a ſervant, and agreed with her to go 
to him a month on liking ; ſhe went accordingly ; and in 
the ſpring following Miſs Garnham told the pauper, that if 
ſhe behaved well and did her work properly, ſhe ſhould 
have 41. for a year. The pauper continued in Mr. Garn- 

$ ſervice without any other agreement until the 
Chriflmas following, when ſhe went away ; but a fort- 


night after Michdelmas 1793, ſhe received 41. for a 


year's 


* 
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| year's wages then due; and for the remainder of the 
ſervice from 3 ſhe 2 97 week, being 
* the proportion of wages then at rate of 41, 
per am. L. Kenyon Ch. J. At preſent the caſe is ſo im- 
N perfefily ſtated that we cannot give any judgment upog it. 
| A retroſpective hiring certainly is not ſufficient to confer | 
p a ſettlement, but as the pauper continued in the fame ſer- 
vice after the expiration of the firſt year, there was abun- 
dant ground for the juſtices to have preſumed a hiring for 
a year from that time. However, as the fact is not ſtated 
one way or the other, the caſe muſt be ſent back, where 
moſt probably the juſtices, after hearing the intimation of 
this court, will find the fact of a hiring for a year, which 
will put an end to the caſe. Caſe ſent back to the ſeſſions. 
and Zaft, 5 V. 668. ; | 
Service where . 13 G. Gregory Stoke and Pitminſier. A young wo- 
= ek man lived with her grandmother for four years, on an al- 
g lowance of meat, drink, waſhing, and lodging. But there 
. appearing no contract betwixt the her and the 
girl, but that ſhe might have left her grandmother at any 
time, it- was adjudged not a hiring within the ſtatute. 
2 C. C. Dt of Wakin A 1 
4 ” 3G. 2. E le a , - ia y 
2 Nated, That it — 5 the evidence of the pau —— 
only witneſs produced on either ſide) that about - $44 
1719, one Kobert Pyke, eſquire, took the por (being 
then about eight years of age) into his family, from cha- 
rity, and gave him meat, drink, lodging, and cloaths, 
while he continued with him, which was about ſix years, of 
- which the four laſt years were in the-pariſh of Heybil. 
That neither at nor before the time of che laid Mr. Pyle's 
taking the pauper into his family, nor at- any time alter, 
vas there any contract between the ſaid parties, in relation 
to the 8 ſervice of the ſaid Mr. Pyke or his _ 
ance with him, or to wapes or other pratuity to be pai 
him for the ſame. That — ak his. 9 with the 
faid Mr. Pyke, he was employed in running of errands, 
and doing whatſoever the ſaid Mr. Pyke or his ſervants 
thought E. bed him; That no wages were ever paid 
or given to him. And that in the — — apprehenſion, he 
was, during all the time aforeſaid, at liberty to quit the faid 
Mr. Pyke, or the ſaid Mr. Pyke to turn him off, as either 
party ſhould think fit. The ſeſſions were of opinion, that 
at this diſtance of time, a hiring for a' year, between the 
ſad Mr. Pyke and the pauper „ ought to be pre- 
med]; and therefore they confirm the order of _ 
| ; 3 | Juſtices 
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juſtices. for ſending him to Neybill.—It was urged, in 
ſuppott of the orders, that upon a regular ſervice for above 
i year, a hiring ſhall be preſumed; that are not 
neceſſary ; that the pauper's apprehenſion doth not vary 
the caſe ; that the witneſs ſpeaks to a tranſaction when he 
was but eight yeats of age z; and he might have been | hired 
out by his father, though not by himſelf. —But by the 
court: It is clear here was no hiring at all, no contract, 
but he was taken out of charity, a child of eight years of 

to run on errands, and do whatever he was bid, arid left 

r. Pyke when he came of fourteen years of nge, and was 
capable of doing more ſervice. And it is expreſsly ſlated, 
that there was no contract. Indeed; where there is a hit- 
ing ſtated, the court will preſume it to have been a r 
one, unleſs the contrary: ; and that was the cafe-ol 
 Crediton and Wincaunton, H. 24 G. 2. (a) A general hir- 
ing was there ſtated ; but here was no hiring at all. And 
both the orders were quaſhed. Burr. Settl. Caf. 491. 

M. 4 G. 3. St. Peter's and Holy Trinity in Dorchefter. 
The pauper John Milkvood made an nt with his 
ſtepfather, to live with his ſtepfather in his houſe, to work 
with him at his trade of a button maker, and to be paid at 
the rate of one penny for every groſs of buttons he ſhould 
make, deduQing at the rate of 5s. a week for his meat, 
drink, waſhing, and lodging. Under this agreement he 
lived with him four or five years in the pariſh of Hoh Tri- 
nity. It was arged, that this was a hiring for a year by 
implication ; for arr indefinite hiring is a hiring for a year. 
By L. Mansfield: This is the caſe of a workman hired to 
work by the piece. It is not like any of the cafes where 
there was a hiring for a year, Indeed hiring in general 
and indefinitely gives a preſumption of a hiring for a year, 
where the nature of the fervice and ſubſequent facts con- 
cur to render it probable that it was ſo meant. But the 
nature of the prefent ſervice is quite otherwiſe. It is very 
clear in this caſe, that there was no hiring for a year, 
expreſs or implied. Burr. Settl. Caf. 51 3. Black, Rep. 


443- | 
8 G. 3. X. v. St. Matthew Ipfwich. Edmund Stol. 
lers and his wife were removed from &. Nicholas to St. Mar- 
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men who came to the houſe. Ribbands knew of his 


following, when 


as a ſervant to R:ibbands but as aſſiſtant to the waiter, and 


_  ceſlity for an hiring by the maſler himſelf; that if there be 


| ſomething: appear to ſhow that the contrary was intended; 
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who kept an inn in Sr. Matthew, being ill, ſent' for the 
pauper (who was then a ſingle man and ſettled in S/. Ni- 
cholas ) to aſſiſt him at the inn, where he ſtayed as helper 10 
the waiter about ſix months, and then went away. The 
waiter being again taken ill, ſent to the pauper 1 help him, 
which he did; and he continued im the inn as boot- 


catcher for nineteen months, during which time he lodged 
and boarded there, and was to be ſatisfied by the gentſe- 


being there the night after he came, but nothing paſſed 
between him and the pauper at the time. The waiter 
who ſent for the pauper continued in the ſervice. of 
Ribbands till about 2 in the next year, when he went 
away, and the ap continued there till the Chri/imas 

ibbands and the pauper having ſome 
diſpute, Ribbands told him to go away, upon which he 
aſked for ſomething for the time he had been there: Rib- 
bands replied, he ſhould not give him any thing as he had 
made no agreement with him; but on being preſſed again 
to conſider. his ſituation, he not having any thing to help 
bimſelf, R:ibbands gave him two guineas, and the pauper 
then left the — The pauper, conſidered himſelf not 


thought himſelf at liberty to go away when he pleaſed: 
he ſaw Kibbands ſometimes, who if a gueſt wanted his 
boots, told the pauper to get them, and at other times ſent 
him on errands. L. Kenyon Ch. J. There never was 
a caſe like the preſent in which a hiring was preſumed by 
retroſpett. In the caſe indeed of K. v. New Windſor (a), 
a conditional hiring with a proper ſervice was held ſuffici- 
ent to gain a ſettlement: but there there was an expreſs 
hiring by the maſter when the pauper firſt entered into the 
ſervice. To ſome. of the poſitions which have been laid 
down at the bar I perfectly accede ; as that there is no ne- 


an hiring, it ſhall be preſumed an hiring for a year, unleſs 


and that wages are not neceſſary to confer a ſettlement on 
the ſervant. . But the foundation of the argument here is, 
that the pauper was the ſervant of Ribbands ; now that is 
expreſaly negatived by the facts of the caſe. For it is 
ſtated that the waiter, being ill, ſent for the pauper, who 
went as helper to the waiter: and after ſtaying there fix 


— — 


—. = 


(a) Aue, this ſame title. 
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months,” went away; and that the waiter being afterwards 
taken ill again ſent for the pauper, who went a end time 
to perform the buſineſs for the waiter. And here the 
queſtion ariſes, upon the determination of which this caſe 
muſt turn, in what ſituation was the pauper at that time? 
The caſe ſtates that he came there as helper to the waiter ; 
and there is nothing in the cafe from whence we can infer 
that he was the ſervant of Ribbands. Therefore, down to 
the time when the waiter went away, it is impoſſible to 
ſay that there was any agreement between Ribbands and 
the pauper. - It is true that we cannot refer the laſt fix 
months of the pauper's ſervice to any thing but a contract 
with Ribbands ; but that is not ſufficient to give a ſertle- 
ment. If indeed the pauper had been before in Ribband 8 
ſervice, and had then lived under a yearly biring, making 
in the whole a year's ſervice, that would have gained him 
a ſetttlement. But here was no contract with Ribbands, 
either expreſs or implied, until the laſt ſix months. The 


$27 


T 


caſe of K. v. Weyhill (a) is not unlike this: there indeed 


the pauper was taken out of charity; but in that, as well 
as in the preſent caſe, the pauper was taken in ſuch a ſitua- 
tion as excludes an hiring by the”. maſter. In caſes where 
the nature of the ſervice implies an hiring, the court will 
raiſe ſuch implication : but the nature of the ſervice 
here implies the reverſe. Small circumſtances indeed have 
been held ſufficient to raiſe a _— as where the maſter 
told the pauper to go into Ned Hill's place, it a 

ing that Na Hill had lived there as a 2 ve ink 
it is to be obſerved that in that caſe there was ſome con- 
verſation between the maſter and the ſervant reſpefting the 
contract; but here there was none. By the court, both 
orders quaſhed. Durnf. and Eaft, 3 V. 449. 


Unleſs ſuch perſon ſhall continue and abide in the ſame ſer- 
vice], What ſhall be deemed the ſame ſervice within the 
meaning of this explanatory ſtatute, hath been much con- 
troverted. Concerning which there have been the follow- 
ing reſolutions : | | | 
In the caſe of Dunsford and Ridgwick, M. 9 An. Mr. 
Foly ſays, the court declared, that there ought to be one 
intire contract, and one intire ſervice for a year, purſuant 
to that contract. Foley, 133. And Mr. Blackerly, in re- 


citing that caſe, ſays, it was then held, that there muſt be 
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(a) Au, under this head. 
; one 


Hiring for a 
ear, and (ſervice 
or a year, but 

not under the 

ſame hiring. 
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months. The Ch. J. or 
year, on N from week to week, and than a hirmg 
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one intire hiring, and one intire ſervice in purſuance of 
ſuch hiring, for a whole year, that muſt make a ſettlement. 
Black. 244-——But it — be — that this was not 
properly the point in queſtion. For the queſtion there 
whether a hiring for two half years ſhould be deemed a luft. 
cient hiring, and not what ſhould be ſufficient ſervice under 
ſuch hiring ? | 

We proceed therefore to the caſe of the inhabitants of 


South Moulten, H. 10 1. A maid ſervant was hired for 


half a 21 which time ſhe ſerved: And then was hired 
for a, year, and ſerved half of that. Rokeby, Terton, and 
Gou:d ( Holt Ch. J. being abſent) held it be a ſettlement, 
becauſe the ſtatute 1 only that the party ſhould ſerve 
a year. L. Raym. 426. | | 
Another caſe in the ſame term was that of Overton and 
Steventon, which was thus: Bridget Bayly, before the 25th 
day of March 1697, was a ſettled inhabnant in the pariſh 
of Overton ;. and on or about the ſaid 25th Day of March, 
ſhe contracted with one John Orpwood of Steventon, for 
the wages of 20s. to ſerve him from the ſaid 25th day of 
March 1697, till Michaelmas then next following; which 
time {he ſerved accordingly. And at the ſaid Michaelmas, 
the ſaid Or piu contratted with the ſaid Bridget, from 


che ſaid Michaelmas for one year enſuing, for the wages of 


3208. And the faid Bridget, according to the laſt-men- 
tioned contract, remained with the ſaid Orpwood, till ſome 
time in the month of April 1698 ; in which month, by the 
mutual conſent of the ſaid Bridget and Orpmood, the left her 
ſervice, and he paid her the proportion of wages then due. 
The ſeſſions thinking the above-mentioned hiring and ſer- 
vice aforeſaid, continuing for the time of more than one 
whole year, to be a ſettlement, confirmed the order of 


the two juſtices for ſending her to Steventon.—And of this 


opinion was the court: And the orders were confirmed. 

Burr. Settl. Of: 549. 
E. 1 G. Brightwell and Neſballam. There was a hir- 
ing and fervice from three weeks after Michnelmas to Mi- 
chaelmas, and then a hiring for a year, and ſervice for eleven 
fad, If there was a ſervice for a 


for a year, and ſerving for forty days (a), that he ſhould ad- 


III 


— 88 2 


(a) But in the caſe of K. v. Adſon, (Pgſ, this ſame head), 
it was determined, that 40 days ſervice under ſuch yearly hiring, 


judge 


. was not neceſſary to gain a ſettlement. - 


1 4 
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judge that a ſettlement. The. feaſon is, becauſe, till the 
Jaſt ſtatute was made, a hiring for a year, and forty 
ſervice, made a ſettlement; in regard that the hiring for a 
year ſhewed that the perſon was not likely to become 
chargeable, for that he was able to work. So ſorty days 
is a good ſettlement to an apprentice, in reſpett to his {kill 
and art, by which he is ſuppoſed unlikely to become 
chargeable. So a perſon that has paid pariſh dues, or 
ſerved offices. in a pariſh, gains a ſettlement by forty dayt, 
becauſe he is ſuppoſed a perſon of ſubſtance, unlikely to 
become chargeable. - But the late act requiring ſervice for 
a year, as well as an hiring, we think it — if the 
words be anſwered, conſidering this with the deſign of the 
former ſtatutes. 1 S. C. 87. Foley, 143 

M. 1 G. 2. X. and Anbee. The pauper was hired 
in Bicefler from Chr iſimas to Michaelmas, and ſerved. till 
Michuelmas; then was hired for a year, and ſerved till 
Midſummer. . And this was adjudged to gain a ſettlement 
in Biceſler, There were cited for it, the caſes of Overton 
and Steventon, and of Brightwell; and HY/e/thallam, above. 
L. Ch. J. Raymond ſaid, the caſe of Meſballam was expreſs 


to the point, and he would not break into it; but if it had 


been res intagra, or a caſe not adjudged before, he ſhould 
have thought it ill. Here the ſervice was made previous 
+ to the hiring for a year. The. greater part of the judges 
thought this caſe to be againſt the ſtatute, but that they 
were more ſtrongly bound by the precedent ; and were 


unwilling to ſet aſide a reſolution ſolemnly adjudged, 


though not according to their own opinion. 2 Se. C. 
119. Foley, 144. . 

H. 6 G. 3. Underbarreto and Bradley- Field v. Croft hwaite 
and Lythe. Two juſtices make an order for the removal 
of Anne Kellett from the townſhip of Underbarraw and 
Bradley- Field to the townſhip of Cre/thwaite and Lythe. 
The ſeſſions, upon appeal, diſcharge that order, and ſtate 
ſpecially, That the pauper Anne Keller hired/ herſelf at 
Chriſtmas to John Thompſon of Croftbwaite and Lythe till 
IVhiſuntide then next following ; which time ſhe ſerved. 
At the ſame J/hitſuntide (he hired. herſelf to the ſaid John 
Thompſon for one year, and continued in the ſaid ſervice till 
the beginning -of March following, when ſhe and her 
maſter parted by conſent, The ſeffions were of opinion, 
that the ſaid Anne Kellett gained no ſettlement by the ſaid 
ſervice in Crofthwaite and Lythe, and therefore quaſhed the 
order of the two juſtices, ſubject nevertheleſs to the opi- 
nion of this court. It was moved to quaſh the order of 

Vor, III. ; 7% IR ſeſſions 
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ſeſſions, and to affirm the original order; for that there 


was, upon the ſtate of the facts, a hiring for a year and a 


ſervice fof a year, when both were coupled- together ; 
though indeed the firſt. hiring was for leſs than a year, and 
the ſecond ſervice was likewiſe for leſs than a year. On 
ſhewing cauſe, it was urged, that the two leading caſes 
above, of South Moulton and of Overton and Steventon were 


determined upon facts prior to the explanatory ſtatute of 


the 8 & g M. before which ſtatute, a hiring for @ year, 
and a ſervice for forty days, gained a ſettlement. And it 
was obſerved, that in the la caſe of Aynbee, L. Raymond 
and alſo Mr. J. {age declared, that if it had been then re 
Fntegra, they ſhould have adjudged it to be no ſettlement in 
Biceſter : And now it appears to be ſo; as the two ſup- 
poſed precedents were in fact no precedents at all, being 
prior to the ſtatute of the 8 C g . By the court: The 
authority of theſe cafes will be juſt the ſame, whether the 
fats were prior to the ſtatute or not : Becauſe the court 
determined them as upon fats ſubſequent to the ſtatute. 
And there having been many determinations the other 
way, the court were unanimouſly of opinion, that for the 
ſake of certainty it is beſt to adhere to ſettled determina- 
tions. Though there might be room for great doubt upon 
this point, if the matter were again open; yet the rule 
flare deciſis, is always proper, and eſpecially in theſe caſes 
of ſettlements. And the order of ſeſſions was quaſhed, 
and the original order affirmed. Burr. Settl. Caf. 545. 
Note, upon ſearching the records it hath appeared, that 
the caſe of Bridget Bayley was after the explanatory ſtatute 
of the 8 & 9 . and the miſtake did ik from the er- 
rors of the ſeveral reporters of that caſe, as to the particular 
times of her hiring and ſervice. The other caſe, 9:z. of 
South Moulton, is not to be found upon the file: And the 
report thereof in L. Raymond is ſo very imperfett, that no- 
thing can with certainty be concluded from it. Sir Jan: 
Burreto takes notice, that it is not impoſſible that this cale 
of Seuth Moulton, may be the very ſame with that of Over- 
ton. Which conjetture ſeems to be ſupported by this ob- 
fervation, that the reporters of both the caſes expreſs that 
Hell Ch. J. was abſent. And there was no other determi- 
nation in that term, according to the reports thereof in L. 
Raymand, wherein it doth not expreſsly appear that Hal 

Ch. J. was preſent. | 
H. 20 C. 3. Ulverſion againſt Underbarraw and Bradiy- 
Field. Two juſtices remove Thomaſin Hallhead from the 
townſhip of Ulver/lon in the county of Lancafler, to the 
; - , townlbp 
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townſhip of Underbarrow and Bradley. Field in the county 
of Weſtmorland, The ſeſſions upon appeal confirm that 
order, and ſtate ſpecially, That Thomaſin Hallhead, being 
ſettled in the townſhip of Underbarraw and Bradley- Field 
by a derivative ſettlem ent from her father, was hired for a 
year in the ſaid townſhip of Underbarrow and Bradley- Field, 
from — ern 1770 to Whitſuntide 1771, to one Bur- 
row, for the yearly wages of 18s. ; where ſhe lived with 
him under this hiring, till the 12th of May, being old 
Mayday 1771 : That 2 maſter then removing to a new 
farm in the townſhip of Strickland Roger, carried her with 
him; where ſhe ſerved ſeven days, which completed her 
year, and received her wages : Then ſhe again bired her- 
ſelf to the ſame maſter for another year, from Hhitſuntide 
1771 to W/hitſuntide 1772, for the wages of 25s.; and 
under this laſt hiring ſhe continued with him in Strickland 
Roger from Whitfuntide 1771 till Candlemas following, 
when by mutual conſent ſhe quitted her ſervice, and re- 
ceived her wages up to that time. In ſupport of the 
orders, it was endeavoured to diſtingyiſh this caſe from 
that of Craſſcombe (a), where the pauper, having been hired 
for a year in one pariſh, and having lived that year there, 
and received his wages, continued a quarter of a year lon- 
ger, and then went with bis maſter into another pariſh, 
and lived with him there ſix months, without coming to 
any new agreement; and the court held that he was ſet- 
tled in the laſt pariſh: Which caſe was argued on the 

und of there _ no interruption, no new contract, 
ta continuance and prolongation of the term of ſervice 
under the firſt hiring. So where there is a demiſe for a 
year, and the tenant holds over without any new bargain, 
he is ſtill conſidered as holding under the original demiſe. 
But here the firſt contract was at an end both in form and 
ſubſtance ; there muſt have been a chaſm in point of time 
between the firſt and ſecond hiring ; it was a new bargain, 
and the wages were different; the ſecond hiring muſt be 
conſidered exactly as if there had been a change of maſters. 
On the other fide, it was obſerved; that if a chaſm 
were to be admitted between the end of the firſt year and 
the new bargain for an increaſe of wages, that would not 
make ſuch an interruption as to prevent a ſettlement. 
And for this was cited the caſe of Fifehead Magdalen (6b), 


(a) Poſt, this ſame title. (3) Poſt, this ſame title. 
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Hiring for a 
year, and ſervice 
for a year, hut 
not 40 days ſer- 
vice under the 
yearly hiring, 


Hirine for a 
year, and ſervice 
eontinued be- 


yoad tis year, The ſeſſions quaſhed the order, and ſtated 33 That the 


mas following, and continued in his maſter's ſervice till the 


* 
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-where there was an interruption and abſence from the maſ- 
ter's houſe for above an hour; and of K. and Ellisfield (a), 
where the interruption was ſtill longer, but not for a 
whole day; which caſe was determined on the ground 
that there is no fraction of - a day.— By L. Mansfield 
Ch. J. We ſard all very clear, that this was a continuance of 
the ſame ſervice with an increaſe of wages. And both 
the orders were quaſhed Douglas 296. Cal. Caf. 65. 

H. 33 G. 3. *. v. Adſon. T. Fakeman and his wiſe 
were removed ſrom Adſon to Church Stato, both in Nerth- 
am" tonſhire. On appeal the order was quaſhed, and the fol- 
lowing-caſe ſtated. The pauper was hired in Ghurch Stay 
eight days after Old Michaelmas 1786 to the Old Michael. 


day after Ola Michaelmas day 1787, when he was hired by 
mis maſter till the Micharimas following; and under that 
hiring he only ſerved ten days. The ſeſſions thought that 
the ſecond hiring was a hiring for a year, but that the 
pauper had gained no ſettlement under it, as he had not 
ſerved 40 days ſubſequent to that hiring. This caſe was 
argued in Michae/mas term laſt, when only L. at and 
Mr. J. Graſe were preſent ; when L. Kenyon was of opinion, 
that a ſettlement was gained by the hirings and ſervice 
ſtated in the caſe, but FC being of a diſſerent opi- 
nion, it flood over for further conſideration; and now 
L. Kenyon ſaid, that they were both of opinion that the pau- 
per gained a ſettlement in Church Stow. Order of ſeſſions 
quaſhed. Durnf. and Eaſt, 5 V. 98. * | 

M. 19 G. 2 Crefcombe and St. Cuthbert's, Two juſtices 
removed Jeſcph Garnſey from Cro/cambe to St. Cuthbert's, 


pauper hired himſelf for a year to Dr. Lucy, and lived a 
year with him in S/. Andrew's, and had his wages and 
livery ; and without coming to any new agreement, con- 
tinued -with him a quarter of a year longer, Then the 
maſter removed with his family (Jeſeph Garnſey being one) 
to St. Cuthbert's, where the ſaid Garnſey continued to live 
with him about ſix months, ſtill under the ſame contratt. 
It was moved to quaſh the order of ſeſſions, for that the 
were miſtaken in point of law; the ſervice in St. Cuthtert's 
being a continuance of the firſt contract, and under it, for 
the ſaid fix months: The ſervant's laſt legal ſettlement 
muſt therefore be in St. Cuthbert's, where he ſerved the Jalt 


O———— — — <2 
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ſix months. On the other ſide it was urged, that this wag 
not the ſame ſervice as the firſt year's was; for that the 
firſt contraſt was completed and executed on both ſides, 
and was determined. It had gained the ſervant a ſggle- 
ment in St. Andrew's. And there was no new contra & or 
agreement at all; nor is any thing ſtated that can deſtroy 
the ſettlement gained in S. Andrew's by ſerving a whole 
year there. Unto which it was replied, That it is the 
conſtant practice for ſervants to go on upon the firſt agree» 
ment, without any new one. And if this were not the 
caſe, then a ſervant. who had lived with his maſter twenty 
years in different pariſhes, without any new contract, mult 
be ſettled in the pariſh where his maſter had lived in the 
firſt year of his ſervice. And by the whole, court : As 
there was a hiring for a year, and a ſervice for a year, and 
2 continuance. under the ſame ſervice, it is ſuſſicient to 
gain a ſettlement ; and ſuch ſettlement muſt be in the 
pariſh where it was performed the laſt forty days, Str, 
1240: Burr. Settl. Caſ. 256. : 

M. 22 G. 2. Wrinton and Chewſtoke.. Anne Stokes, the Hiring firſt by 
pauper, when thirteen years of age, went into Chew Magna "Me week and 
to the houſe of her aunt ; and ſoon afterwards went to in- and th. ſervice 
ford, and worked with one Nicholas Malter clothworker, in continued. 
the buſineſs of burling cloths, by a weekly hiring or agree- 
ment at the weekly wages of 1s. 6d. each week in the 
winter, and 2 s. each week in ſummer. On Saturday in 
each week, Nicholas Walker, when he paid the pauper h@ 
wages for that week, ſaid to her, that ſhe ſhould come the 
week following. Which ſhe accordingly did, and re- 
newed the contract for the week enſuing, in the ſame me- 
thod. She continued to work with the ſaid Nicholas 
Walker in Winford, in the manner aboveſaid, for a- year 
and an half ; but during all that time, conſtantly returned 
in the evening and lodged at her aunt's in Chew Magna, 
and alſo refided with her aunt there on Sundays. On the 
laſt Saturday of the ſaid ſervice, the pauper covenanted to 
ſerve the ſaid Nicholas Walker for a year at 11. 10 8. wages; 
entered immediately into the ſaid ſervice, and continued 
therein eleven months in Minford. By the court: The 
pauper did not acquire a ſettlement by this ſervice in I in- 
ford. For though a ſubſequent ſervice for leſs than a year, 
performed under a hiring tor a year, may be coupled to a 
prior ſervice which was not performed under a hiring for a 
year, provided it be a continuance- of the ſame ſervice; 
yet the ſubſequent ſervice cannot, in the preſent caſe, be 
Foupled with the forme?, becauſe the former hiring was 
EI 3 | not 
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not of the ſame kind with the latter: The former was as 
a day labourer,  or- weekly labourer at moſt ; not as a hired 
ſervant, who is part of the maſter's family. Burr. Seil. 
C4280. "nf | 
E 22 G. 3- MK. v. Bagworth. Sarah Ward was re- 
moved from Bagworth to Ratly. The ſeſſions quaſhed the 
order, and ſtated ſpecially, That nine weeks before old Mr. 
chaelmas 1780, the pauper was hired by William Hunt of 
Rathy for one week at 28. 6d. wages, and continued to 
ſerve in his houſe by the week till old Michaelmas, and re- 
ceived her wages every week. That during that time ſhe 
conſidered herſelf at liberty to have quitted her ſervice at 
the end of any one week, and to have hired herſelf to any 
other perſon. That at the ſaid old Michaelmas 1780, ſhe 
was hired for a year from that time, and ſerved till about a 
fortnight before the following old Michaelmas, when being 
with child ſhe and her maſter parted by conſent, and ſhe 
received her wages up to that time. That ſhe was em- 
ployed in the ſame manner during the time ſhe ſerved by 
the week, as under the hiring after Aichaelmas. ——H7lles]. 
The queſtion raiſed upon the merits is perfectly clear; the 
pauper did not live in this family occaſionally, or work 
merely as a day labourer or charwoman, but conſtantly as 
a menial] ſervant, and employed throughout in the ſame ſer. 
vices ;, and a hiring for a year, with a year's ſervice in the 
hole, and that of a Gmitar nature throughout, though it 
made up of ſeveral hirings, — 77 there be no 
diſcontinuance, ) gives a ſettlement. Buller J. Here is 
a continuance in the ſervice for a year: and it has been long 
ſettled, that where the {ervice extends throughout the year, 
you may couple any number of preceding hirings and ſer. 
vices with a hiring for a year; the extent and duration of 
the ſeveral preceding ſervices, where ſuch ſervices have been 
ſimilar, have never been adjudged to vary the law, but 


there muſt be one entire hiring for a year. Order of ſeſ- 


Servant marry- 
ing during the 
the year, 


ſions quaſhed, and the order of the two juſtices confirmed. 
Cald. Caf. 179. 

T. 18 G. 3. Monk Sherborne and St. Giles's Reading. 
Two juſtices remove Daniel Davies and his wife and chil- 
dren — Monk Sherborne to St. Giles's Reading ; the ſeſ- 
ſions confirmed the order, and ſtated ſpecially : That the 

aper, being an unmarried man, went into the ſervice of 
Mr Wilder who kept an inn in the pariſh of St. May 
Reading, on 19th December 1763, under a general hiring 
as a poit hoy, and continued in that ſervice in the ſaid 
patiſh for ſeven months, when he married his preſent 7 5 
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after his marriage, he continued in his ſaid maſter's ſervice. 


four months, when he took lodgings in the pariſh of &.. 
Giles's, and removed thither with his ſaid wife, where he 
t for ſeven months, continuing to ſerve his ſaid maſter 
the whole time without coming to any new _—p mak- 
ing eighteen months in the whole: and then left his ſer- 
vice, In ſupport of theſe orders, it was argued that mar- 
riage did not put an end to the contratt] between maſter 
nd event and that the word « unmarried” in the ſtatute 
went only to the hiring, and not to the ſervice; and the 
tales of Farringdon and Witty (a), 1 An. and Farringdon and 
Wilcat, 2 An. in 2 Salk. 527 & 529, were cited. That 
here no new agreement was entered into, and the ſervice 
of the firſt and ſecond years were to be connetted and re- 
ferred to the ſame original wring when- the pauper bein 
unmarried, the place where the laſt forty days were ſerv 
was his ſettlement ; and that the caſe (5) of K. v. Croſcombe 
was in point. On the other” ſide it was admitted, that 
marriage does not diſſolve an exiſting contract; that the 
doctrine of the ſameneſs of the contract, and its relation to 
the original hiring, holds in the caſe of unmarried perſons, 
who are capable of renewing their contract at the end of 
the year ; but not ſo in the caſe of perſons married at the 
time, who by the expreſs proviſion of the ſtatute are inca- 
pacitated: That, if this relation could be carried over to 
the ſecond year, a man who hired a week before he mar- 
ried, might burthen the pariſh in which he laſt ſerved, with 
all the children he might have during his life. _——/Piles, 
Aſbburſt, and Buller I-. thinking the point new, took time 
to conſider. Miles I. the court being then full, delivered 
the judgment of the court. This caſe depends upon the 
conſtruction of 7th ſect. of ſtat. 3 W. c. 11. The act was 
intended for the benefit of unmarried perſons, and the 
principle of it is, that the pariſh that reaped the benefit of 
the labour of a man unincumbered with a family, ought to 
make a proviſion for that man when not able to provide 
for himſelf, but not for others from whom they derived no 
benefit ; that 8 & 9. MF. c. 3. /. 30. uſed the very ſame 
words as the former ſtat. © unmarried perſon not having 
4 child or children.” The meaning of theſe acts is ob- 
vious, that the labour of one man ſhall not be ſufficient to 
incumber a pariſh with the maintenance of a numerous 
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family. It has been determined this term in the caſe of 
K. v. Hedfor (a), and K. v. Hanburry (5), that marriage 
does not diſſolve the contract, if it happens during the year 
in which a man has been hired as a ſingle man; to ſuch 
only the benefit of the act was meant to be extended, and 
for this reaſon married perſons ought. to continue in the ſet- 
tlement acquired before marriage. If there had been a re- 
ſidence of forty days in S. Giles's at the end of the firſt 
year, the pauper would have been well ſeitled there; it 
would have been within the caſe of K. and Hedſor; but that 
is not the preſent caſe. The caſe of the K. and — 
does not apply: 1. Becauſe that was the caſe of a ſervant 
unmarried during the whole of the year. 2. Becauſe the 
court did there preſume the continuance of the old contratt., 
Here the pauper was incapable of making a-new con- 
tract at the commencement of the ſecond year: Preſump- 
tion can go, no further; and at that time he was a married 
man. In this caſe, ſuppoſe at the end of the firſt year, a 
new agreement had been made; a ſervice under that could 
not have given the pauper a ſettlement... Shall he then b 

an implied contract do that, which in expreſs and dell 
terms he could not do? If the original hiring was con- 


ſtructively to be continued throughout the ſecond year, it 


might laſt for 20 years; and pariſhes might be burthened 
with families from whoſe labour they had received no be- 
nefit. Both orders quaſhed. | Cal. Caf. 54. 

T. 24 G. 3. K. v. Great Chillon. Two. juſtices re- 
moved . Blakey and his wife and family from Merring- 
ton to Great Chilton, both in the county of Durham. The 
ſeſſions confirmed the order, and dated the following cale. 
The pauper about 12 years ago at Martinmas, being then 
unmarried, and without any child, was hired by V. Gren- 
well of Great Chilton, as a ſervant in . huſbandry for a year, 


commencing from Martinmas ; 25 were to be about 


81. with meat, drink, waſhing, and lodging, in his maſ- 
tex's houſe. He entered upon his | ſervice at Mar/inmas, 
and reſided in his maſter's houſe in Great Ghilton. In Ja- 
nuary next he married his ſaid wife, but continued as a 
menial ſervant with Grenwell until May-day following. 
Some days before May-day, Grenwell and he agreed, that 
he with his wife ſhould go as a hind to reſide on and ma- 
nage another farm which Gremuell had in the ſame town- 
ſhip; this ſecond agreement was for a year from that 


— 
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May-day; and he was to have 5 8. a week, the houſe to 
live in rent · free, and ſome other trifling perquiſites as per- 
ſons in that capacity uſually bave : And accordingly he 
ſerved as a hind two years from that May-day, being all 
that time a married man. He has not gained any ſettle- 
ment ſince. L. Kenyon Ch. J. This caſe appears to me 
not free from- difficulty and doubt ; but upon the whole I 
think that the pauper gained a ſettlement in Great Chil- 
ton. To the above caſe of X. v. S.. Giles's, Reading, I perfectly 
accede, but that cannot decide the preſent caſe. There the 
pauper was hired generally, which the law . conſtrues 
to be a hiring for a year, at a time when it was compe- 
tent to him to acquire a ſettlement by hiring and ſervice ; 
he was then unmarried : when the year expired, there 
was an end of the contract; by continuing in ſervice after 
that time, the court would infer a ſecond hiring for an- 
other year: but at the end of the firſt year he was a mar- 
ried man, and was diſabled from gaining a ſettlement by a 
ſervice under a contract entered into at that time. But 
in the preſent caſe the pauper was unmarried when he 
made the firſt agreement; and though he married in the 
courſe of that year, it has been very properly admitted that 
that alone did not defeat his ſettlement if he ſerved out the 
remainder of the year under the original agreement made 
before his marriage. me , 

But it has been contended that that contract was diſſolved. 

I admit that if there were an end of the relation of mal. 
ter and ſervant when the ſecond agreement was made, the 
pauper could not gain a ſettlement in Great Chilton, but I 
do not think that that was the caſe. An alteration indeed 
in the man's ſituation took place : perhaps it was more 
convenient for him to live with his wife in a ſeparate houſe 
than to continue to live in his maſter's family, and there- 
fore it was agreed that he ſhould go to another farm of his 
maſter's in the ſame townſhip. <. But that alone did not put 
an end to the former contract. If a maſter, who had kept 
houſe, and an eſtabliſhment of ſervants, choſe to break up 
houſekeeping in the middle of the year, and to put his ſer- 
vants on board wages, that would not put an end to the 
relation between the maſter and his ſervants, nor defeat 
the ſettlements of the latter. Then it was objefted that 
the ſervant's employment after his marriage was different 
from that under the original contract; but I cannot diſ- 
cover much difference, tor under both agreements he was 
to ſerve in huſbandry. And even if the nature of the ſer- 
vice were varied, that would not defeat his RR” A 
r r | vot⸗ 
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footman who was converted into a buttler, would gain 2 
ſettlement by completing a year's ſervice, notwithſtanding 
ſuch a change in his ſtation. In this caſe alſo there was 
a prolongation of the 2 af ſervice, and he was to con- 
tinue half a year beyond the period originally agreed upon; 
there was 2 alteration F — ky his — 
of fituation: but I do not think that either of theſe cir. 
cumſtances affefts the caſe. The whole queſtion turns on 
this, whether or not there was a diſſolution of the former 
contract; for if there were, the ſecond agreement was 
made at a time when by law he was diſabled from gaining 
A ſettlement by hiring and ſervice. I ſpeak with great 
diffidence on this caſe, underſtanding that the majority of 
the court are againſt my opinion. But it ſtrikes me that 
there was no end of the relation of maſter and ſervant, 
even for a moment, during the whole- time the latter con- 
tinued in the fervice; and that as the firſt contract was 
not diffolved by the ſubſequent alteration of. fituation, the 
pauper gained a ſettlement in Great Chilton by ſerving 
more than a year under a yearly biring entered into when 
he was an unmarried man. The X. v. Alton (a) warrants 
thrs opinion, though that indeed appears to be a more 
doubtful caſe than the preſent ; becaufe there, under the ſe- 
cond agreement, the pauper was to work by the piece, 
which ſeems to imply a liberty either to work or not as he 
pleaſed.— 4ſbhurft J. At firſt I was inclined to think that 
the firſt contract was not abſolutely diſſolved, and that the 
ſecond was merely. a continuation and modification of it: 
but on further conſideration I am of opinion that the firſt 
contract was entirely put an end to by the ſecond. This 
is very diſtinguiſhable from X. v. Alton, for there the 
principal alteration was in the terms of the contratt re- 
ſpecting wages; the ſervant was to be paid by the piece 
inſtead of by the year. Whereas in this caſe there was 2 
variation alſo in other circumſtances. Under the firſt con- 
traft the pauper was to live in his maſter's houſe as part 
of his family, and was to receive the yearly wages of 8. 
Under the new contract the terms were materially altered, 
the ſervant was to go into another farm of his maſter's, he 
was to receive weekly wages, and was to continue in ſervice 
for a year from that time. After the ſecond contract, if 
the maſter had wiſhed to compel the ſervant to return to 
his own houſe, and to live in his family at the former 


— 
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| (a) 2 Confl's Bott. 382. 
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the l tier might have reſiſted on the ground of the 
ſecond contraft, which ſhews that the former one was 
abandoned, and that the pauper was not ſerving under it. 
Then if the ſecond were a new contract, diſtintt from the 
former one, the ſervices under the two cannot be coupled 
for the purpeſe of giving the pauper a ſettlement, becauſe 
at the time of entering into the ſecond he was married.— 
Greſe J. I agree to the Alton caſe; and here, if the ori- 
inal agreement had continued in force, the pauper would 
a. gained a ſettlement by ſerving a year under it. But 
the queſtion is, whether or not there were a diſſolution of 
the 2 and of the firſt contract. I cannot ſay that 
the ſervice under the ſecond contract was a ſervice under 
the firſt, becauſe on comparing the two contracts together, 
it appears that there is a difference in the duration of the 
term, in the kind of ſervice, and in the wages, the for- 

mer of which is moſt material; and. where two 

ments are totally inconſiſtent, the ſecond muſt operate as 
a diſſolution of the firſt. By the firſt contract the pauper 
was hired for a year, to commence at Martinmas ; he ſerved 
under that till May following, when he made another 
nt with his maſter for another year, to commence 
at that day. Suppoſe at the end of the firſt year the ſer- 
vant had ſaid that he would no longer continue in his 
maſter's ſervice, for that he had been ſerving under the. 
firſt agreement only, and was not bound to ſerve under 
the ſecond ; there is no doubt but that the maſter might 
have compelled him to ſerve until the May following by 
virtue of the ſecond agreement. This ſhews that the ſe- 
cond agreement put an end to the firſt, It is not neceſ- 
ſary to lay ſo much ſtreſs on the two other inſtances of 
difference between the two contracts, the kind of ſervice, 
and the quantum of wages; 1 rely moſt on the alteration 
of the term of ſervice, which I think is decifive.—Law- 
rence J. It ſeems to me that in thoſe caſes no-queſtion 
ariſes reſpefting the benefit of any particular ſettlement 
ned by the pauper, but that the queſtion muſt be con- 
dered on the fats as between the two contending pa- 
nſhes, becauſe if the pauper be not ſettled in one, the bur- 
then of maintaining him and his family falls on the other ; 
and therefore there can be no bias in favour of one or the 
other ſettlement. In order to gain a ſettlement by hiring 
and ſervice, there muſt be a hiring for a year, and a ſervice 
for a year; and the ſervice for the laſt 40 days muſt be 
performed under a contract of hiring entered into when 
the pauper was unmarried. Then nd on 
nt 


940 


What ſhall be 
deemed a diſ- 
continuance of 
the ſervice. 


On the whole it appears to me that the ſecon 


under that hiring: 
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ſent caſe dis, whether or not, there were a diſſolution of 
the firſt contract, and not whether there were a diſconti. 
nuance of the ſervice; for in K. v., St. Giles Reading, 
the pauper continued all the time in the maſter's ſervice; 
and there is no. difference. in this reſpect, whether the con- 
tract be put an end to by flux of time or by agreement, 
The only way in which it can be conſidered that the 
pauper gained a ſettlement in Great Chilton, is by treating 
the ſecond. as a prolongation of the original contract; and 
it has been argued that by the ſecond agreement the pauper 
was to ſerve until the end ofthe then current year, and 
for ſix months longer. But it; ſtrikes me that this is not 
the fair conſtruction of the ſecond, agreement; at the end 


of the firſt fix months fervice the pauper did not agree to 


ſerve for ſix months after the end of that year, but for a 
year to; commence at the time of the ſecond 5 

contract 
was diſtin! from the former one, and put an end to it, 
becaule the ſecond was inconbiſtent with it; fo that the 
pauper gained no ſettlement in Great Chilton, becauſe the 
ſervice for the laſt, 40 days was not performed under a 
yearly hiring entered into when he was unmarried. Both 
orders quaſhed. Durnf. and £a/,%5 V. 672. 

M. 11 C. 2. Fifchead Magdalen and Ht Stotver. I i. 
liam Trim hired himſelf to a maſter at A Stoiber, from 
Midſummer to Lady day, being three quarters of a year, 
for 408. At. Lach- day, he received his wages of 40s. 
and left bis maſter's ſervice, and then went to his father's 
houſe in Ae Stower; and in about an hour returned to 
his maſter, and agreed with him for a year, at 3 J. 10s. a 
year, and lived with his maſter half a year, in purſuance 
of the ſecond agreement. When he went from his 
maſter's houſe, he had no cloaths but what he wore, ex- 
cept a ſhit, which be Jeft at bis maſter's houſe. It wa 
urged, that this was no ſettlement, for that there ſhould 
be firſt a hiring for a 2 and then a ſervice for a year 


eſides, here was a diſcontinuance: 


the firſt contract was at an end before the ſecond contract 


was entered upon; ſo that it was not a continuing in the 
ſame ſervice. L. Ch. J. Le ſaid, he remembered the reſo- 
lution was firſt come into in L. Ch. J. Parter's time, that 
biring for a year and a ſervice for a year were ſufficient to 
gain à ſettlement, though all the ſervice ſhould not be under 
the fame contract; and that Sir Thomas Powys (who was 
juſt come into the court) very much boggled at it: But 
now, he added, the rule is eſtabliſhed, that if there rw 
KA 7 
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hiring for a year, and a ſervice for a year, it will gain a 
ſettlement, though the whole ſervice is not under the firſt 
hiring. And in this caſe, the abſence for an, hour, which 
was only to conſult his father about a new contract, ought 
not to be looked upon as a diſcontinuance.” Upon every 
new contract there is a ſort of- diſcontinuance.” The laſt 
day of the former contract was: the firſt-day-of the ſecond 
ſervice. And this was only an'hour's abſence within the 
ſpace of that ſame day. Therefore he remained, a fervant 

during the whole time of the completion of his Fear. Burr. 
Settl. Caf. 116. „ £67 4 nn; 30th + FT ONION et 00 
H. 17 G. 3. Popham and Ellisfield. ' Two juſtices re- 

moved Samuel Bulpit and his wife; from Popham to Ell:/= 
fell. The ſeſſions confirmed the order, and ſtated ſpecially, 

That the pauper was hired on 6th December 1773, to Fohn 

Dalman of Ellisfield, to ſerve till Michaelmas 1774; that he 

went into. the ſervice the next day, and continued therein 

till nine o'clock on ſaid Michaelmas day, when he received 
his wages, and took his cloaths, and left his maſter's houſe 
and ſervice :+ about half an hour afterwards, his maſter 
came to him and deſired him to ſtay, but the pauper aſked 
more wages than the maſter was willing to give, but 
ſaid he would ſee him preſently at Bgfing foke fair held 
that day for the hiring ſervants ; that at the fair at one 
o'clock he made an agreement with the maſter to ſerve him 
till Michaelmas following, and went into his ſervice that 
evening, and continued therein for three months ; that the 
pauper thought himſelf at liberty to hire himſelf to any 
other perſon as ſoon as he left his maſter's houſe, and 
ſhould have hired himſelf to any perſon who would have 
given him the wages he aſked his maſter. — By L. Manſ- 
feld and the court: There is not the difference of an ic 
between this caſe and the laſt caſe of Fifehead, and every 
argument uſed there would apply in the preſent : It is ſaid 
there, as here, that the pauper left his maſter's ſervice, re- 
ceived his wages, and was abſent ſome time ; he might have 
hired himſelf with any other maſter during his abſence ; 
upon his return he does not agree to continue the 91d ſer- 
vice, but makes a new contract tor more wages: there was 
therefore a compleat abandonment and diſcontinuance. 

The ground on which the court went in that caſe, and 

which holds equally in the preſent, was, that the law 

will not make a fraction of a day; and the reaſon and juſtice 
of r is with the ſettlement. As to the interruption 
and diſcontinuance, Chapple J. obſerved very properly in 

Hifehrad's caſe, that upon every new contra . a fort 
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Poor. (Settlement by ſervice.) 
6 
of diſcontinuance, and that the law of connecting two 
hirings within the year, which was now ſettled, not 
de ſupported, where the firſt period was ſuffered to elapſe 
before the ſecond contract was made, if this were other. 
wife. Both orders affirmed. Cal. Caf, 4. 2 

E. 27 G. 3. Chipping Warden and Sulgrave, On a rule 
hoes iy order of ſeſſions ſhould not be 
it a ed that the pauper had been removed 
Chipping arden to Sulgrave, and that the ſeſſions 
had confirmed the order, fubje& to the opinion of the court 
on the following caſe: That the pauper, ſubſequent to 
his 8 ettlement at Sulgrave, was hired to Jana 
Welch of Wormleighton the latter end of November 1785, till 
Michaelmas next, at 61. 10s. wages. Two or three days 
before Michaelmas his maſter offered him the like ſum for 
the you enſuing, which he did not think ſufficient. On 
Mic . <4 maſter offered him 7 guineas, and they 
agreed for all but the expence of waſhing. The 
uper had no intention of leaving his maſter, and be be- 
ieved his maſter had no intention of parting with him; be 
continued in his maſter's houſe and did his work as uſual, 
but without any obligation; he lodged at his maſter's houſe, 
and did not remove any of his cloaths, or offer himſelf to 
any other maſter, nor did his maſter ſeek after another ſer- 
vant. He thought himſelf at liberty to have left his maſter 
if any better hiring had offered. He did not agree with 
his maſter on that day, but the day next but one, Teing the 
ſecond day after Michaelmas, he agreed to accept 7 guines 
as before offered him for the year enſuing. He did not 
expect that his wages were to be due on the Michaelmas fol- 
lowing, but 'at the expiration of the year from the day he 
agreed to accept the 7 guineas. He continued in the ſervice 
until the I hilſuntide following.——Galley, in ſupport of 
the order, contended, that the two ſervices. could not be 
coupled, becauſe there was a chaſm of a day ; for if there be 
an interruption between two ſervices even for an inſtant, 
they cannot be joined for the purpoſe of gaining a ſeitle- 
ment. In the above caſe of K. v. Fifehead, the pauper te. 
turned the /ame day and entered into a new contract, and 
it was holden to be no diſcontinuance becauſe there 
can be no fraction of a day. But in Miſford v. Bretford, 
where the ſervant returned the day after he had left hs 
ſervice and made a new agreement, it was determined that 
he did not gain a ſettlement, becauſe there was an inter- 


ruption between the two ſervices; and it is here ſlated that 
| on 
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on Michaclma the pauper did not with his maſter, 
but the next uy Spin — 3 he was not 
in the capacity of an hired ſervant the day after Michaelmas- 
day ; and though he continued to work for his maſter du- 
ring that interval, yet that ſervice was not of ſucha nature 
as could be joined with the preceding and ſubſequent ones, 
for he ſerved that time without any obligation, and hirings 
which are not cjuſdem generis cannot be coupled. Burr. 
$8. C. 282. Dayrell, contra, inſiſted, that all the re- 
quiſites of the ſtatute were complied with, becauſe there 
was a hiring for a year, and a ſervice for a year. It cannot 
be ſaid that there was any diſcontinuance of the ſervice, be- 
cauſe the caſe ſtates that the pauper did not depart from 
his maſter's ſervice; and ſuppoſing no new contract at all 
had been made, he might have maintained an action againſt 
the maſter for his ſervice on a quantum meruit. All the 
caſes where the ſervices have not coupled have turned 
'on a diſcontinuance of the ſervice. Aſhhurft J. I think 
this was a ſervice in Mormleigbian according to the 
authority of all the caſes cited. All that the ſtatutes re- 
quire is, that there ſhould be a hiring for a year, and a con- 
tinuance in the ſame ſervice for a year: Now the caſe 
flates that in November 1785, the pauper was hired to 
ſerve till the Michaelmas following 3 that two or three days 
before Michaelmas the maſler offered him the ſame wages 
for the next year; that on Mzchaelmas-day he offered him 7 
guineas, and that on the ſecond day after Michaelmas, the 
pauper agreed to accept the 7 guineas which had been be- 
fore offered : It is further ſtated, that the pauper had no in- 
tention of leaving his maſter, and that he did all his maſter's 
work as uſual ; and though he thought himſelf at liberty to 
leave his maſter's ſervice on the Michaelmas- day, and that 
when he agreed with his maſter the ſecond day after Mi- 
chaelmas, he conſidered that the year was to be computed 
from that day, yet there was a good hiring and ſervice for 
a year. If fo, the only queſtion is, whether there was any 
diſcontinuance ? It appears from the caſe there was not ; 
for the ſervant continued in the ſame capacity, he did his 
work as uſual; and if he had continued to ſerve for half a 
'ear without entering into any new contract, he would 
ve been entitled to a compenſation for ſuch ſervice ; the 
law would have implied that he continued under the former 
agreement, and would have meaſured his damages by his 
former wages. Then he muſt be taken to have been 
in the capacity of a hired ſervant during that = 
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This is like the cafe of X. v. Creſcombe (a). There the 
pauper was / hired to Dr. Lucy who lived in St. Andrew's 
for a year, and he continued with his maſter a quarter of 
2 year longer without coming to any new agreement, when 
he removed with his maſter into the pariſh of St. Cuthbert, 
where he continued 6 months; there was a fufficient conti- 
nuation of the ſame ſervice ſo as to give the ſervant a ſettle. 


ment in St. Cuthbert. In that caſe the ſervant was as much 


at liberty to quit his maſter's ſervice after the firſt year, as 


the pauper in this caſe was on the Mzichaelmas-day, and it 
might as well have been ſaid, that in that caſe there was 
not a continuance of the fame ſervice; but there the pau. 
pet gained a ſettlement in St. Cuthbert; The cafes which 


were cited do not apply, for one was determined on the 


ground of there being no fraction of a day; and in the 
other there was a total diſcontinuance of the ſervice ; and 
though the ſervice was only diſcontinued for a day, it 


could not be coupled with the ſubſequent one ſo as to give 


Same ſervice 
hut not with the 
ſame maltcr. 


the pauper a ſettlement. Greſe J. delivered his opinion 
to the ſame effett. Rule abſolute. Durnf. and Eaft, 
1 J. 778. ' 

| 3.4 G. Ivingboe and Solebury. A perſon was hired 
for a year to one Anight, wha rented a farm in Ivingboc, 
and lived with him half a year: The-maſter lets the farm 
to one Smith, and the ſervant lives the reſidue of the year 
with Smith in the farm, without -any words paſſed about 
diſſolving the contract with Knight, or making any new 
contratt with Smith. And at the end of the year, the ſe- 
cond maſter paid him his wages. The queſtion was, If 
this ſhall be deemed the ſame ſervice, ſo as to gain a ſettle- 
ment? By Pratt Ch. J. and the court: This is a good 
ſettlement : If a maſter command his ſervant to live with 
another for a certain time, it is a ſervice to the firſt maſter; 
and here being no new contract, it is carrying on the ſer- 


vice of the firſt maſter. And the ſubſequent maſter pay- 


ing his wages did not alter the caſe; for the contratt 
not being deſtroyed, he might have brought an action 
againſt the firſt maſter. 1 S. C. 121. Caſes of S. 109. 
Str. 90. | = 

FY 15 G. 2. Ladock and St. Enoder. John Roberts was 
hired for a year in Ladick. His maſter died within the 
year, leaving William Huddy of St. Enoder his executor: 
The executor aſked the ſervant, if he was willing to ſerve 


— 


(a) Ante, this ſame title. 


cut 
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out the year with him. The ſervant agreed to it, and 
did ſerve the executor in St. Enoder during the remainder 


of the year. By the court: This is a continuance of tho 


ſame ſervice z the contract was not diſſolved by the death 
of the maſter; and the ſervant” gained a ſettlement in Sz. 
Enoder. And this is a ſtronger caſe than that of [vinghoe 
above, the aſſignee of the farm in that caſe, being a mere 
ſtranger ; whereas this was the caſe of au executor, on 
whom the law caſts a privity of contract. Burr. Settl. 
Caf. 179. 

. 4 An. Silverton and Aſhton, A ſervant maid was 
hired for a year in the pariſh of Aſbton, where ſhe ſerved 
half a year; then her maſter, and ſhe with him, removed 
to the pariſh of Pat/hall, where her maſter took another 
farm; the ſervant continued with him in the pariſh of 
Patſhall for the other half year: And the daction was, 
Whether ſhe gained any ſettlement in either of theſe 
places; and if the did, in which of them? By the court: 
Here is what the act requires, a hiring for a year, and a 
ſervice for a year; for it is the ſame . and the ſta- 
tute doth not tie it down to one place. If a perſon is hired 


to a maſter in one _ and goes with him into another | 
m 


pariſh, and ſerves for one whole year, the pariſh he 
continues laſt in for 40 days before the end of his year, is 
the place of his ſettlement : and the reaſon why the 40 days 
gain a ſettlement is, becauſe he comes there with his maſter, 
and you cannot remove him from his maſter ; and having 
continued with him 40 days unremoveable, he gains a ſet- 
tlement. Foley, 188, Caſes of F. 23. | 

H. 1 G. Biſhop's Hatfield and St. Peter's in St. Alban's, 
Two juſtices remove one Langley from Biſhop's Hatfield to 
St, Peter's, Upon appeal, the matter was ſtated ſpecially, 
that this Langley was a huntſman to one Mr. Arnold, and 
that Mr. Arnold lived ſometimes in Meſiminſter, and ſome- 
times at his houſe in Northampton/t;re, but that Mr. Arnold 
had no ſettlement in &. Peters; and that this Langley ſerved 
the laſt 40 days of his year in the pariſh of S/. Peter's 
with his maſter Mr. Arnold: which the juſtices at ſeſſions 
thought gained no ſettlement for Langley in St. Peter's, and 
qualhed the order of two juſtices. But the coutt of king's 
bench, upon the order's being removed by certiorari, 
quaſhed the order of ſeſſions, and held Langley's ſettlement 
to be in St. Peter's, by ſerving his maſter Mr. Arnold the 
laſt 40 days of his year there, though bis maſter Arnald 
had no ſettlement there. Foley, 197. Sir. 794. 
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to the ſervant, whether the maſter goes there under the 
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T. 8G: St. Peter's in Oxford and Chepping Wycumb, 
Upon a ſpecial order of ſefſions it appeared, that the maf. 
ter of the Oxford ſtage coach hired a ſervant for a year, to 
flay in an inn in Jycomb where the coach baited, and to 


take care of the horſes: he lived there for the whole year, 
and the maſter all the while lived in Oxford. The queſtion 
was, Where that. ſervant gains a ſettlement, or whether 
any by that ſervice? And by the whole court, he gained a 
ſettlement in Chepping Mycomb, though his maſter never 
lived there. Str. 528. Foley, 200. 

T. 8 G. St. Peter's in Oxford and Fawley. Mrs. Ck 
lived with her ſon;in-law Dr. Clavering at Chriſt Church, 
and hired a ſervant for a year, who was ſettled in &. Pe. 
ters. Mrs. Cat afterwards goes to Fawley upon a viſit; 
and ſhe, with: her ſervant, flaid there for three months, and 
afterwards came back again to Chri/t Church, where the 
fervant ended the year's fervice, being not 40 days aſter 
her return. The queſtton was, Whether this ſervant 
gained any ſettlement at Fawlcy, living with her miſtreſs, 
who was only a viſitor? And by the whole court : The 
ſettlement of the ſervant doth not at all depend on the ſet- 
tlement of the maſler; for if a maſter hire a ſervant for a 
year, and after remove from one pariſh to another during 
that year, it may be properly ſaid that the ſervant is hired 
in every pariſh he ſhall go into with his maſter; and the 
pariſh where he lives with his maſter-the laſt 40 days of his 
year, is the place of his ſettlement. And it is not material 


capacity of gaining a ſettlement for himſelf or not ; the 
ſervant goes there m the capacity of a ſervant ; and it is like 
the caſe of a ſchool-boy ; he gains no ſettlement, but the 
ſervant that waits upon him will. And it was adjudged 
that the ſervant was ſettled at Fatuley. Caſ. of Settl. 139. 
Foley, 194. Str. 524. 
E. 30 G. 2. Alton and Elvetham. This caſe was at- 
ued the laſt term, and the court took time to conſider of 
it; and this term, L. Mansfield Ch. J. delivered the relo- 
lution of the court : 'This was an order made by two jul- 
tices for the removal of the wife of the pauper and four 
children from the pariſh of Elvetham to the pariſh of 4%; 
and upon appeal to the feſhons. the fame was there con- 
firmed : But the ſeſſions ſtate the fat ſpecially, That 
the pariſh of Alton in the year 1722 gave a certificate to 
the father of the pauper to the pariſh of Elvetham; under 
which ths father went to the pariſh of Elvetham, and has 


dwelt there ever ſince: then it ſtates the pauper and other 
3 | children 
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children being born there, and that the pauper on the 
29th of Auguſt 7 34 was hired for a year as a covenant 
ſervant by Sir Henry Calthorp at Elvetham, and ſerved that 
car out in that pariſh ; that at the expiration of this year, 
was hired again as a covenant ſervant by him for ano- 
ther year, and ſerved that year, but it happened that the 
laſt 40 days of the ſecond year were at Scarborough in York- 
ſaire z that he did not at the end of the ſecond year quit the 
ſervice, but on the 29th of Augu/? 1736, he applied to his 
maſter to make a new agreement for another year, when 
the maſter ſaid it would be time enough when they re- 
turned home to Eluetham; whereupon he continued for 
about ſix weeks with his maſter at Scarborough, when they 
returned home to Elvetham ; then he was hired for a third 
year, and ſerved that year out in Eluetham, and continued 
in his ſervice for ſeven years more, and his wages were 
advanced every year; and afterwards he quitted that ſer- 
vice, and married, and had four children mentioned in the 
order, which was, for removing the wife and four children 
from Ekvetham (the huſband having left his family) to 
Alton, which gave the certificate. The juſtices con- 
ſidered him —＋ altogether in Elve/ham, and that he 
could not gain a ſettlement there. It has been contended 
that they were in the wrong, for he ought to be conſidered 
as having gained a ſettlement in Elueibam, notwithſtand- 
ing the certificate, That is not contended for directly, 
becauſe ſervice for a year of a certificate perſon will not 


gain a ſettlement ; therefore it is indireftly contended for, 


that he had gained a ſettlement: His maſter goes (pro- 
bably for his health) to Scarborough, and happens to ſtay 
there 40 days; and it is contended, that the ſervant then 
gained a ſettlement at Scarborough, which diſcharged the 
certificate, and then he afterwards gained a ſettlement at 
Etetham. The general queſtion is, Whether this 
accidental ſervice of 40 days at Scarborough acquired a ſet- 
tlement to the ſervant? It is immaterial, whether the 
maſter has or has not a ſettlement in the place where the 


ſervice is ;, becauſe. that will not prevent the ſervant gain- 


ing a ſettlement : But the objection here is, Whether the 
40 days at Scarborough are to be conſidered barely as a con- 
tinuation of the ſervice at Ekvetham, or a new * bona fide 
ſervice at Scarborough ® There are ſeveral caſes where a 
ſervant, though locally abſent, may yet be conſidered as 
continuing his ſervice in the place to which he was hired. 
So if a ſervant was ill, and went to Bath, by the conſent of 
the maſter, that would be a continuation of the ſervice. 
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Therefore the conſideration here is, of convenience and 
inconvenience, of juſtice and injuſtice, which will have 
reat weight, unleſs there are authorities which ſtand 
m the way. I will conſider this, firſt, under the cir- 
cumſtances of the caſe; then, fecondly, I will conſider 
the authorities. The general ground upon which this 
muſt be determined, if there are no authorities, is this: 
Subſtantially, the maſter lived at Ekvetham ; he hired his 
fervant to be a ſervant there; the pariſh was jealous of the 
fervant coming in there, and got a certificate from 4lten, 
Sir Henry happens to go to Scarborough, as a ſojourner for a 
particular purpoſe, not as an inhabirant. When they 
are to make an agreement for a third year, they both 
confider themſelves as abſent from home. It would be 
perilous for theſe public places of reſort, if ſach a ſervice 
were to gain a ſettlement. Beſides, what fraud would be 
brought upon pariſhes, if ſettlements might be gained in 
this manner, when a pariſh truſts to Are: woings Suppoſe 
a perſon in ſervice has an accident upon the road by break- 
ing a leg, and he ſtays 40 days at a place, . ſhall that be a 
fettlement ? Suppoſe he Nays 40 days with his maſter in a 
ſea-port, being wind-bound, would that gain a ſettlement? 
The 'maſter's * here is at Elvetham, which I lay great 
ſtreſs on. The domicil (as the civilians call it) of Sir 
Henry was not at Scarborough. ſhall next conſider 
the authorities cited. The principal of which was the 
caſe of St. Peter's in Oxford and Fawley (Str. 524.) (a). 
The court will pay regard to former determinations for the 


fake of certainty. But if an authority were ſingle, and 


plainly productive of inconvenience, the court will in ſuch 
caſe over-rule it. But the preſent authority does not it 
all contradifi the doArine I have been laying down. This, 
caſe was cited to ſhew, that a paſſage or tranſitory rel 
dence might gain a ſettlement. I ſhall ſtate the cale as it 
is in Stramge; where it is ſaid, that in the caſe of Ruff 
it was not doubted, but that hiring into an extraparochid 
place would gain a ſettlement. And ſo Pawel J. ſome- 
where ſaid, that if a ſervant was hired for a year in /reland 
and the ſervice was performed here, it would gain a ſettle 
ment. But here I cannot but obſerve, that it is a great 
pity that caſes ſhould get abroad under the ſanction of 
great names, which being taken from notes that gente 
men took only for their own uſe, and not by any public 


— 


Ante, under this head. 
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officer appointed for that purpoſe, are incorteft often in 


the ſtate of them. The preſent cale, as reported in Strange, 


is moſt certainly miſ-reported. It is ſtated that the pauper 
was hired for a year into Chrit-church, without ſaying-how 
or under what circumſtances her miſtreſs lived there ; and 
that her miſtreſs went upon a viſit to Fawley-court. Now 
her miſtreſs being a fingle woman could not poſſibly have 
any abode in Chri/t-church but as a viſitor or friend. And 
it is farther ſaid, that the only doubt was, whether the 
ſettlement gained at Chrift-church was ſuperſeded or not? 
That could not poſſibly be ſo. For ſhe could by no 
means gain a ſettlement in Chriſt. church, which was not 
only an extraparochial place, but a ſingle houſe only, 
having been once a monaſtery, being in nature of one of 
the king's palaces, which may be .extraparochial. I men- 
tion this, to ſhew the incorrefineſs of caſes, which can- 
not be relied on. This cafe is alſo in Foley, 215. and Cafes 
of Settl. 139. reported differently. But all of them toge- 
ther may ſerve to help us to the truth, and which upon 
inquiry 1 find to be this: Mrs. Cast, the miſtreſs of the 
ſervant, had two daughters; one married to Dr. Claver- 
ing dean of Chrift-church ; the other, to Mr. Freenian who 
lived at Fawley-court. And ſhe lived alternately with theſe 
two gentlemen her f{ons-in-law; and was as much & 
Fawley-court as at Chrifl-church, and (as I obſerved before) 
it was not poſſible the {ſervant ſhould be ſettled at Chrift- 
church, becauſe it was an extraparochial ſingle houfe. 
This was, I think, the only material caſe cited at bar; 
but there is another which 1 have had mentioned to me, 
Biſhop's Hatfield and St. Peter's in St. Alban's (Foley, 197) (a), 
where a huntſman was hired by one Mr. Arnold, who lived 
ſometimes in Weftminfler, and ſometimes at Northampton, 
and the ſervant reſided, where the hounds were kept, at 
St. 4lban's; and the only queſtion was, Whether the ſer- 


vant could acquire a- ſettlement there by ſuch ſervice, as 


his maſter had none? and there was no doubt but he 
could; for he came exactly within the caſe of a ſtage 


coachman, who was hired to ſerve at J/ycomb, though 


the maſter lived at Oxford; where it was held, that the 
lervant's ſettlement dues not at all depend upon the maſ- 
ter's. But that caſe was very different from the preſent ; 
for the queſtion was not, Whether there was a continuance 


of ſervice with the maſter in HMeſiminſler or Narthampton, 


* — 
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but he was ſettled by living in that place with the hounds; 
and the maſter, I ſuppoſe, might 22 a member 
e 


of parliament; and might have a houſe to go to for hunt- 
ing merely, which is a very common caſe in the neigh. 
bourhood of London. However there is no- preciſion in 
the caſe on which the court can rely ; and upon the whole, 
I think it not at all inconſiſtent with our preſent reſolu- 


tion; which is, that in the preſent caſe the whole of the 


ſervice was only a continuation of the ſervice at Elvethan. 
However I would have it obſerved in the e preſent caſe, 
that I lay great ſtreſs on both the maſter and ſervant con- 
fidering Elvetham as their home, as alſo upon the prece- 
dent and ſubſequent ſervice, and upon the circumſtances 
of the certificate. There was. another objection at 
bar, but not relied on ; that it does not appear but that 
the huſband may be living, and he is not removed, and 
may have gained a ſettlement ſince. But this the cout 
will not preſume. If he is living, they muſt remove him 
_ 16 his family. And both the orders were confirmed, 
And the difference between this caſe and that of &. Pe 


ter's in Oxford and Fawley, ſeemeih to be this: that a vi- 


ſitor, during the time of the viſit, may .be conſidered as 
part of the family of the perſon viſited, and hath there 
pro tempore his home and place of abode ; but a perſon at 
Scarborough, or other ſuch like place of publick reſort, under 
the circumſtances above mentioned, is only a ſojourner, or 
in the nature of a traveller, or as a gueſt in an inn, and 
cannot in any ſenſe within the words of the ſtatute be look- 
ed upon as coming t9 ſettle there. 

[Note, with reſpect to the aforeſaid caſe of &. Peter's 
and Fawley, Sir James Burrow ſays, there having been ſo 
much doubt and miſapprehenſion concerning it, he has had 
the curioſity to tranſcribe it from the — record: which 
is as follows: Two juſtices removed Mary Norris from 
the pariſh of St. Peter's in the Eaſt in Oxford, to the pariſh 
of Faaley in the county of Oxford aforeſaid. Which order 
was diſcharged by the ſeſſions, upon appeal; it appearing 
(as it is ſtated in the order of ſeſſions), that the ſaid Mary 

orris was hired at Chriſt. church in Oxford, an extraparo- 
chial place, on the 16th of May 1717, for one year t0 
Mrs. Cooke, who then lived, and ever ſince hath lived, wit 
her. ſon-in-law Dr. Clavering, canon of Chrifl-churt 
college aforeſaid, as a ſojourner or boarder; and cont!- 
nued in her ſervice there till the month of in the ſame 
year; when Mrs. Cocke went, upon a viſit, to her = 
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Mr. Freeman's, in the pariſh of Faaley aforeſaid, where ſhe 
continued three months, upon the ſaid viſit ; and her ſaid 
' ſervant Mary Norris was with her at the ſaid Mr. Free- 


man's, and continued there in her ſervice all the three 
months. At the end of which the miſtreſs returned to 


Chriſt church, and there the ſervice expired, ſhe haying 
ſerved her miſtreſs the whole vear, in purſuance of the firit 
hiring : And the order of ſeſſions was quaſhed, and the 
original order affirmed. Burr. Settl. Caf. 422. ] | 

11 15 G. 3. Eaft Iifley and Jeybridge. The pauper 
James Allen was hired for a year, and ſo for two years af- 
terwards ſucceſſively, to the earl of Porimare, to look after 


the ſaid earl's running horſes; and during the faid three 


rs removed from place to place with the ſaid horſes, 
the laſt ten months of which time he reſided with the ſaid 
horſes at Zaft Iſley, which was a publick place for exer- 
ciſing and training running horſes ; which ſaid earl had 
not any houſe in Eaf? 1/fey, nor any eſtate there. The 
queſtion was, Whether a groom, reſiding at a public place, 
where his maſter had no houſe nor, eſtate merely for the 
purpoſe of training running horſes, ſhould gain a ſettle- 
ment at that publick place? And the court were unani- 
mous, that this was a good ſettlement, being exattly the 
ſame caſe as that of the huntſman at S. 4/ban's. Burr. 
Settl. Caſ. 722. 

7. 34 C. 3. K. v. Suttin. H. Boardman the pauper 
being ſettled in Sutton, was about Chri/imas hired for a year 
by Mr. Aerfeot, of Great Sankey, to ſerve in huſbandry for 
71. 10s. and 58. more in caſe his maſter approved of his 
ſervice z he continued in that ſervice until by the viſitation 
of Cod he was deprived of his reaſon about the beginning 
of November next following, when his father fetched him 
away to his own houſe at Bald, and in two or three weeks 
aſterwards he received the wages of 71. 10s. but not the 


Servant with the 
ſame maſter, / 
but removed 
from his houſe 
on account of 
fickneſs, is ſtill 
confidered as re- 
fiding with bam, 


58. and the father afterwards kept him at home as part of 


his family for about ten years in Bold, where the father 
died, the ſon all that time, as well as ſince, continuing in 
the ſame fttuation. The ſeſſion on appeal confirmed the 
order by which he was removed from Bald to Sutton, and 
ſtated the aboye caſe for the opinion of this court. —L. 
Kerpen Ch. J. The caſes that have already been decided on 
this ſubje&, have ſettled the principle on which our judg- 
ment muſt proceed in this caſe. As this is a removal from 
Bold to Sutton, all we are called upon to decide in this caſe 
1s, whether or not the pauper be now ſcttled in Sutton, and 
whether the ſettlement which he gained in that place, has 
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or has not been ſuperſeded by a ſubſequent ſettlement ; for 
any queſtion that may hereafter ariſe between the pariſhes 
of Bold and Great Sankey will not affe& the caſe now before 
the court. It is ſtated, that the pauper was hired for 
a year in Great Sankey; that he continued in'that ſervice as 
long as he was capable of performing it ; but that in the 
courle of the year he was deprived of his reaſon, and con- 
ſequently rendered incapable of diſcharging his duty to his 
maſter. But in the conſideration of queſtions of this kind 
it is immaterial whether the ſervant's incapacity to perform 
his ſervice proceed from an infirmity of body or of mind, 
Where indeed the ſervant commits a crime, the maſter 
may apply to a juſtice to have him diſcharged ; but if no 
ſuch application be made, the relation of maſter and ſer- 
vant ſubſiſts. In this caſe there being no fault in the ſer- 
vant, nor any application to a magiſtrate to diſcharge him 
(for which indeed there was no cauſe), I am clearly of opi- 


nion, that the relation of maſter and ſervant continued 


during the whole year, and conſequently that the pauper 
acquired a ſettlement by that ſervice. If he had recovered 
his reaſon before the expiration of the year, the maſter 
might have been compelled to receive him again into his 


| Houſe, It was ſaid by L. Mansfield in K. v. Chrifl-church 


(a) that the abſence of the ſervant on account of ſicknels 
will riot prevent his gaining a ſettlement, and that it is im- 
material whether or not ſuch abſence happen in the middle 
or at the end of the year. With regard to K. v. Sharring- 
ton (5) though it was not argued, it appears that the court 
exerciſed their judgment upon it, and I ſubſcribe to the 
doctrine of it. Theſe obſervations are ſufficient to diſpoſe 
of this caſe: but there is another queſtion behind, and as 
probably the magiſtrates below will be called upon to make 
another order, 1 will beg to ſay a ſew words upon it for the 
ſake of their information. That queſtion is, whether, 
ſuppoſing the pauper gained a ſettlement by reaſon of his 
ſe vice with Kerfoof, he is ſettled in Great Sankey, the pa- 
riſh where the maſler lived, and where the ſervice was in 
contemplation of law performed, or in Bold, where the 
fafher lived and received his ſon for the laſt 40 days of the 


| year. And upon this queſtion I have as little doubt as on 


the other point ;. being of opinion that the ſettlement is in 
Great Sankey, where the ſervice was in law. perform 
though the ſervant did not in point of fact reſide there the 


— 
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laſt 40 days of the year. In the ſervant is ſettled. 
in the pariſh where he ſerves the laſt 40 days: but I con- 
ſider the reſidence with the father under thele circumſtances 
as a reſidence in an hoſpital, We ſhould thwart our own 
feelings, and act contrary to humanity and principles of 
public policy, if we were to determine that the father in 
this caſe brought a burden on his pariſh by receiving his 
ſon into his bouſe from motives of — and affection. 
And it muſt be remembered that this is not 2 caſe ſat ge- 
neris ; there are others that ſtand in pari ratione. In ge- 
neral a baſtard is ſettled in the pariſh where he is born, but 
if he be born in a gaol, or houſe of correction, his ſettle- 
ment is in his mother's pariſh. And I think that the caſe 
of K. v. Sharrington goes ſome way to warrant my opinion 
in this caſe, For I cannot conſider the pauper's reſidence 
with his father as a performance of ſervice with his maſter ; 
he was there diverſo intuitu in order to recover from his 
illneſs, and not for the purpoſe of ſerving his maſter. I 
am therefore clearly of opinion that the pauper's former 
ſettlement has been ſuperſeded by the ſubſequent one which 
he gained in Great Sankey. The other judges concurred. 
Both orders quaſhed. rnf. and Eaſt, 5 p 657. 


E. 11-G. X. and Whitechapel. A perſon was hired Settlement is 


for five years, to work at a glaſs-houſe in Hhitechapel, at 


the rate of 10s, a week; but never lodged with his maſter ficeps. 


in the houſe any part of the time, but at anather houſe in 
the pariſh. By the court: He has gained a ſettlement 
there; for being hired to ſerve above. a year, and having 
ſerved and reſided in the ſame pariſh purſuant to ſuch hiring, 
be hath fully complied with the ſtatute, and it is not ma- 
terial where he lodged, ſo that it were within the pariſh. 
2 Ce. C. 114. Fuley 146. 

18 G. 3. Little Marlau and Hedſor. William 
Monk was removed from Little Marlow to Hedſor; on 
appeal the ſeſſions-confirmed the order, and ſtated ſpe- 
cially, That the pauper was hired. for a year to lord 
Beton, and ſerved him as a gardener for ſeveral years in 
the pariſh of Hedſor ; that 95 days before the end of the 
4th year, he married a woman of the pariih of Little 
Marlow, and from the time of his marriage until the end 
of that year's ſervice he lodged with his wife in Little - 
Marlno 40 nights, but not ſucceſſively, but did not lodge 
40 nights elſewhere after his marriage. It did not appear 
that lord Boſton had any- property in Little Marlow, nor 
where the pauper lodged the laſt night of the year's 
ſervice in which he married. It appeared that he-did not 
lee lord Byfon within that year in which he married, nor 
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had any conſent to be abſent thoſe 40 nights; and that he 


never performed any ſervice in Little Marlow on account 
of his maſter: that he continued to ſerve lord Brom 


ſeveral years after his marriage. Dunning contended in 
ſupport of theſe orders, that the inelination the court has 
always ſhewn in favour of ſettlements, need not be indul 

in this cafe, as the ſervant had gained a ſettlement by the 
firſt year's ſervice. Formerly it was queſtioned whether 
the 2 ought not to be in che fame — and though 
it was thought ſufficient if in the ſame pariſh, yet it has 
fince been holden, that if a ſervant continues 40 days in 
a pariſh in bis maſter's fervice, the reaſon he gains a ſet- 
tlement by the 40 days is, his coming into ſuch pariſh 
with his maſter; and that the court would riot permit the 
ſervant to gain a ſettlement where his maſter had no pro- 
perty, and without his conſent or knowledge, and clandel. 
_— with reſpeft to his maſter, and in fraud of the 
pariſh, who might not know where he ſlept, and there. 
fore could not remove him.——//allace, in reply, cited 
a variety of caſes to ſhew that a man is ſettled where he 
lodges the laſt 40 days, although not ſucceſſive ; that the 
K. v. Cafileton (a) was in point; the only difficulty is, whe» 
ther the want of the maſter's knowledge can make any dif- 
ference? If his maſter's buſineſs is — as well as if he 
lodged in the family, which the caſe ſhews it muſt have 
been, it can make none. —L. Mansfield : The caſes ſeem 
to have ſettled it. The other judges concurred. Both 
orders quaſhed. Cal. Caf. 51. | 

And in the cafe of Avening and Nympsfield, H. 21 G. 3- 
the ſame point came in queſtion, but was given up by the 
counſel as being fully ſettled. Cal. Caf. 107. 

E. 7 G. K. and ip. A perſon is hired for a year; 
and in the year's ſervice his maſter gives him leave to go 
and fee his mother for one day, and he tarried three days, 
and then came home again, and his maſter took him into 
his ſervice as before. It was objefted, that his ſtaying 
to ſee his mother without leave was a deſertion of the ſer- 
vice, and the time he ſtayed away takes ſo much off from 
a complete ſervice for a year. But by the court: This 
will not prevent the ſettlement ; for the maſter's taking 
him again is a purgation of the offence, and no inter- 
ruption of his ſervice. —In the fame caſe it was ſtated, 
that the ſervant for ſix days was ſick, and incapable ok 


— 


(a) Ante, title Poor, Certificate, And alſo Poor, Sete. 


any 
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-any ſervice: And it was objefted, that therefore he could 
not gain a ſettlement, which is to be acquired only by a 
ſervice for a year; but here he did not ſerve for ſix days, 
and ſo there wants ſo much of a ſervice for a year. But 
by the court : A ſervant that lies thus under the viſitation 
of God, which befalls him not through his ewn default, 
is and muſt be taken to be all the while in the ſervice of 
his maſter ; and if this exception were to be allowed, it 
might prevent all the ſettlements in the kingdom. —An- 
other circumſtance in the ſame caſe was this: The ſer- 
vant, three or four days before his ſervice expired, de- 
ſired leave of his maſter to go to a fair to hire himſelf in- 
to another ſervice. ' His maſter refuſed, and told him, if 
he went, he ſhould not come 'into his houſe again. The 
ſervant went notwithſtanding; and did not return until 
the time of his ſervice was expired. By the court : This 
is nevertheleſs a ſettlement. The requeſt of the ſervant 
is a reaſonable requeſt ; and the law will not ſuffer a maſ- 
ter to ſhew himſelf ſo inhuman to his ſervant. A maſter 
cannot turn off his ſervant two or three days before the 
year expires ; if he doth, the ſervice in point of law con- 
tinues, and: he gains a ſettlement notwithſtanding. Caſes 
of Settl. 129. Str. 423. 

T. 8 G. Eaſtland and W:/thorſley. A ſervant was hired 
for a year ; and the day before the year expired, the mal- 
ter told him, that to prevent his gaining a ſettlement in 
that pariſh, he ſhould go away immediately; which the 
ſervant refuſed to do, inſiſting to ſerve out the year; 
whereupon the maſter turned him out of doors. The court 
held this to be ſuch a fraud in the maſter, as ſhould not 
prevent the ſettlement of the ſervant. Str. 526. 

E. 17 G. 2. Beccles and Loweſtoft. A perſon was 
hired to a blackſmith for a year, at 31. a year. During 
the year the maſter gave him leave to work with another 
ſmith for three days, with another for a. week, and with 
a third for a fortnight; and agreed that the ſervant ſhould 
have the advantage of it. After which he returned and 
ſaid out the year, and the maſter by his conſent deduct- 
ed the proportion of wages for the time he was away. The 
ſeſhons held no ſettlement was gained, the firſt contract 
being diſſolved. But by the court : The order muſt be 
quaſhed; for this is not a diſſolution of the contraft, but 
a licence to be, abſent. Service by the maſter's conſent 
with another perſon is ſervice of the maſter. But in this 
caſe, if it had been without the maſter's conſent, yet the 
abſence had been diſpenſed with by the maſter's taking him 
again. Str, 1207. Burr. Settl. Caſe. 230. 2 
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T. 19 G. 2. St. Peter's in Sandwich and Goodnefiin, 
William Markham was hired for a year, and lived with 
and ſerved his maſter in Northbourne till within three weeks 
of the end of the year, when he aſked leave of his maſter 
to go to the herring fiſhery. The maſter conſented, if 
he could get a man to do the maſter's work to his liking, 
Markham did ſo, and paid the man. © Markham went to 
ſea, and returned at the end of the herring fiſhery, which 


was about three weeks after the end of his year. The 
| maſter paid him all his year's wages. By the court: This 
was no diſſolution of the contract; Markham gained a ſet- 


tlement at Northbourne ; and as the maſter the benefit 
of the contract during the whole year, ſo ought the ſervant 
alſo.” Str. 1232. Burr. Settl. Caf. 251. 

T. 26 & 27 G. 2. Hanbury and Tardebigg. The fer. ' 
vant was hired for a year at Michaelmas, but did not come 
to his ſervice till three days after Michaelmas day, and ſerv- 


ed till the day after Michaelmas in the next year. He 
vas abſent about two or three days at a time, in the whole 
a fortmight, without conſent, but was always received 


in. At going away, he agreed to make a deduftion 
- 6d, of his wages, for the time he was abſent, By 


the court: He gained a ſettlement by this ſervice. This 


court hath not been ſo ſtrift in determining upon the ſer. 


vice, as t have been upon the hiring. It hath often 
been held, that though a ſervant has been abſent for a time, 


yet his maſter taking him again purges his abſence, 
And there is no difference between an abſence in the be- 
inning and in the middle of the ſervice ; for he is a ſervant 
rom the time of hiring. Burr. Setil. Caf. 322. | 
E. 33 G. 2. Kiſiingbury and Nether Hyford. It yas 

ſlated, that ohn Gare, the pauper, was hired for a year, 
to widow Bliſs of Farthing flone ; and continued in the fad 
ſervice until five weeks before the end of the year; when, 
with his miſtreſs's leave, he parted with her and went 
to work at KX:/ingbury, and ſtaid there the ſaid five 


- weeks. After the end of the year, the ſaid Gare went to 
his ſaid miſtreſs Bliſt for his year's wages; the whole 
. whereof ſhe laid down to him, and he thereout volunts- 


rily dedufted 10s. for his five weeks abſence, being the 
ſame ſum he had earned and received for his five weeks at 
Hiſlingbury. The original contract was not diſſolved, nor 
any new one made with his miſtreſs Bliſs, ſave as aſore, 
faid. And if his miſtreſs had, during the ſaid five weeks, 


required bim to return to ker, he would have done (0. 


It was elected, that this could not be a ſettlement, ® 
5 N | there 


* 
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there wanted five weeks of the ſervice. By L. Mansfield 
and the court: The queſtion turns ſingly upon this, 
Whether his abſence for five weeks was a diſſolution of 
the contract? If he had his miſtreſs's leave, it was not; 
if he had it not, it was. And we are all of opinion, that 
it was only an abſence with leave. For it appears, that 
both parties conſidered the contract between them as ſub- 
ſiting, and not diſſolved. He paid her the whole that 
he had earned in the five weeks that he was abſent, con- 
fidering himſelf as her ſervant during that time. For other- 
wiſe the deduction would not have been a deduQtion of the 
particular ſum earned by him ; but a deduQtion in propor- 
tion of his whole year's wages to the time of his abſence. 
And he looked upon himſelf as liable to be called back 
within the five weeks. And it is ſtated, that the original 
contract was not diſſolved, ſave as aforeſaid. Therefore 
we are all of opinion, that the contract was not diſſolved, 
and conſequently that the pauper gained a ſettlement with 
bis miſtreſs Bliſs at Farthing tone. Burr. Settl. Caf. 479. 

E. 33 G. 2. Chriſt-church and St. Matthew's Bethnal 
Green. Elizabeth Maxey was, on the 24th day of Aug¹⁰ꝭ 
1757, hired into Chri/t-church for a year, wx continued 
in the ſaid ſervice till the 7th of Auguſt then next follow- 
ing; when ſhe was frightened into fits, and thereby 
rendered incapable of doing any ſervice. Her maſter be- 
ing taken ill, and diſturbed by her fits, deſired Mr. Le- 
monier, who lived in the pariſh of St. Matthew Bethnal 
Green, to take her into his houſe, that ſke might be un- 
der the care of her ſiſter who lived there; but if Mr. I. 
monier refuſed to receive her, ſhe was then to return to her 
maſter's houſe. Mr. Lemonier took her in; and ſhe re- 
ſided there about five days; and then was taken into the 
hoſpital. The day after ſhe had been received into Mr. 
Lemanier's houſe, ſhe returned to her ſaid maſter's houſe 
to fetch away her clothes; and her miſtreſs gave her two 
ſhillings, "which, with what ſhe had before received, 
made up the full year's wages. No words of diſcharge 
paſſed between her and her miſtreſs ; but ſhe looked up- 
on herſelf as then diſcharged from her ſervice ; but be- 
lieved, that had ſhe recovered her health, her maſter would 
have received her again into his ſervice. She continued 
under the ſame indiſpoſition, till after the year from the 
ſaid time of hiring was expired; and never returned again 
into her ſaid maſter's ſervice. And on the 17th of Au- 
8/1 1758, her maſter hired another ſervant in her _ 
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It was objeQed, that this ſervice could not gain a ſettle- 


ment, being ſeventeen days ſhort-of the year. The caleg 


that have been were, where the abſence was in the middle 


of the year, and the abſence purged by the maſter's receiy. 
ing the ſervant again. But here the abſence was 17 days 
at the end of the year; and if this be allowed, where 
can the court ſtop? It may as well be a want of three 
weeks, or a month, or two months. —By L. Mansfield 
Ch. J. This caſe is an additional proof, among many 
others, upon how inconvenient a foot the law of ſettle- 
ments ſtands. This muſt appear a very clear cafe to any 
perſon of common plain ſenſe and underſtanding. It is 
certainly a fair hena fide ſervice for a year without any 
fraud on either fide. If a maſter gives his ſervant leave 
10 go upon any other ſervice, or to be abſent for a ſhoit 
time, and pays him his whole wages, this is a good ſer. 
vice. If the ſervant is taken ill, by the viſitation of God, 
it is a condition incident to humanity, and is implied in 
all contracts. Therefore the maſter is bound to provide 
for and take care of the ſervant ſo taken ill in his ſervice; 
and cannot deduct wages in proportion to the continuance 
of the ſervant's ſickneſs. And there is no difference, 
whether the accident of ſickneſs happens in the middle or 


at the end of the year. It is equally the act of God, and 


without any fault of the ſervant. And in the preſent caſe, 
the ſervant's being at Mr. Lemonier's, or in the hoſpital, is 
juſt the ſame thing as her being kept in the maſter's houſe, 
under bis own root. Bury. Settl. Caf. 494 

T. 6 G. 3. Frome Selwood and Brixton Deverel. Richard 
Stent, the huſband of the pauper, was hired for a year at 
King's Weſton, and ſerved that year till within ten days of 
the end of the year, when Stent declaring to his maſter, 
that he wiſhed not to be ſettled in King's #/e/tan, aſked his 
leave to go and viſit his relations; to which the maſter 
conſented. After the year was expired, Stent returned to 
his maſler, and then hired himſelf as a day labourer, and 
as fuch continued with him about three months. On 
making up their accounts, Sent allowed out of his daily 
wages, for the days he had been abſent the preceding year. 
The court held the ſettlement to be in King's ſm, 
looking upon the leave and conſent of the maſter as frau- 
dulent, and a mere evaſion of the ſettlement. Burr. Sett!. 


H. 11 G.3: Madington and Milford. The pauper, 
being hired for a year from Michaelmas, continued in his 


ſervice till about three weeks before the next Michae- 
| — 
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Nat; when, having been kicked by one of his maſter's 
borles, he went home to his friends, about five miles off, 
without his maſter's knowledge or aſking his leave, to 
cure his leg; and continued there during the remainder 
of the year, and never returned to his maſter, except for 
his ſome ſhort time after Michaelmas ; when he 
was the whole, except fix ſhillings, which the maſter 
deducted on account of the ſaid abſence; which the pau- 
per conſented to. It was argued, that the pauper by 
this ſervice gained no ſettlement . That this was a deſer- 
tion of the ſervice: It doth not appear that it was ne- 
ceſſary for him to go home; or that he could not return 

in; or that he was diſabled by this kick, from being 
ble to perform his ſervice, at leaſt in ſome degree; or 
that the maſter. knew where he was. And nothing {hall 
be preſumed, that is not ſtated. But the court were of 
opinion, that the ſervant gained a ſettlement by the ſervice 
here ſtated. And they thought it to be within the reaſon 
of the determination of the Jap caſe (a). Here, the cauſe 
of his going home to his friends clearly and fully appears 
to have been to cure his leg, which had been hurt in his 


maſter's ſervice, and by a kick from his maſter's horſe. 


This was a reaſonable cauſe of abſence. It did not diſ- 
ſolve the contract, nor hinder his gaining a ſettlement ; 
and the maſter ought not to have dedufted any part of his 
Ws Burr. Settl. Caf. 675. | 

. 11 G. 3. Potter Higham and Ludham. A ſervant, 
hired for a year, continued till the day before the end of 
his year; when he deſired his maſter to diſcharge him; 
telling his maſter, that as he had hired himſelf for the 
next your to a perſon in a diſtant place, he wiſhed to paſs 
that day with his friends; and requeſted to have that time 


to himſelf, to ſpend with them. To which the maſter. 


conſented. And he was accordingly diſcharged ; and then 
received the whole of his wages, except ſixpence, which 
he allowed to his maſter for that day,——This was 
holden not to be a diſſolution of the contract, but an ab- 
ſence by leave of the maſter. And it was adjudged, that 
the _— by this ſervice gained a ſettlement. Burr. $ettl. 


. 90. | a | ö 1 
E. 13 G. 3. St. Margaret's W:ftminfler and Richmond. 
The pauper Hilliam Springall was hired for a year to Alex- 
ander Crawford eſquire of Richmond, on the 3oth of Oclober, 


een 


—_—_— 
— 


(a) Ante, under this head. 


co 


599 


o "AZ J * , 4 
- > ® — - . - 4 7 — . . 1 * > 
7. WS Yo gar Tenn one tg, - & ra * r Ten (41%! 
Ss x | — — — 2 


* 
S* r 
5 o 24a —— 
— b — — 8083 


4 
„ 
— — 


r 


* = end * 
„% Goes — — - 3 a 


4. 


560 


. 


Poor. (Settlement by ſervice.) 


| to. ſerve till the 30th of Ohler following. Before the 


expiration of the year, namely, on the 4th of September, 
the pauper married a fellow-fervant. The faid fellow. 
ſervant had gien a month's warning in Auguff preceding 
to quit the - ſervice, and was to quit it in Soflember, in 
pert ce of fuch warning; but was delired by her 
matter to ſtay till the 17th of OFeber, which ſhe did: And 
then the maſter ſaid to Springall (the huſband) that he 
ſuppoſed, as his wife was going away, he (the huſband) 
would like to do fo too. buſband replied, he would 
Ike it better, if it was a le to the maſter. His maſ- 
ter ſaid, he had no objection, as be had another footman 
coming, and would pay bim his whole year's wages: 
Which be — did on the ſaid 17th, in full to the 
zoth. On which ſaid ryth of Oclober, both the huſband 
and the wiſe left the ſerviee. It was objefted, that the 
pauper did not 2 a ſettlement by ſerving for a year, be- 
eauſe he Jeft the ſervice 13 days before the expiration of 
his year- The act of parliament is expreſs, That no ſuch 
perſon ſo hired as aforeſaid ſhall be adjudged to have a 

ſettlement in any ſuch pariſh or townſhip, unleſs 
ſuch perſon ſhall continue and abide in the fame ſervice 
during the ſpace of one whole year. By L. Mansfield 
(with whom the other judges concurred): There is no 
neceſſity of an actual ſervice upon every day of the year. 
The maſter can always diſpenſe with it. can give leave 
of abſence. Nay, it the ſervant is abſent without leave, 
in the middle part of his year, ſuch abſence may be purged, 
as it has been termed, by the maſter receiving him again; 
that is, the fubſequent conſent of the maſter ratifies the aft 
done. I am clearly of opinion, that the ſervant has in the 
preſent caſe ſufficiently ſerved his whole year. The maſter 


voluntarily gave him leave of abſence for the laſt 13 days; 


and, of his own accord, paid him the whole year's wages. 
Burr. Settl. Caſes, 740. 


Ei. 18 G. 3. St. Faith under St. Paul's and St, Barthi- 


lomew by the Exchange. Caſe ſtated, that the pauper Ur- 


- fula Owen was hired for a year by Mr. Heſhuyſen on 11th 
June 1771: That in April following her mafter told all 


his ſervants that he was going to live at Manchefter, but 
did not know the time; and that they might look out for 
fervices, or ſtay with him until he went, as they choſe: 
That the pauper continued with her ſaid maſter in the 
2 of by Fartbolonew aforeſaid, till the 4th June fol- 

wing, when her maſter paid her the whole year's wages 
and half a guinea over, and that ſame day he leſt * 
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That his going that day was quite a caſual matter, and . 
he had remalaed in London be ſhould have continued the 
pauper in his. ſervice, as ſhe was a good ſervant: That 
the pauper went into a new ſervice two days after her 
maſter left London. The caſe of XK: v. Cafllechurch (a) 
was ſirongly relied on as in point: That the ſervant in 
this caſe Fringe entered into a new contract, and being 
in the act of gaining a new ſettlement for the ſecond year, 
during the lapſe of the firſt, diſtinguiſhed this caſe from the 
laſt of. of K. and Richmond; and that to hold this a ſettlement 
would be to allow the pauper to be gaining two ſettlements at 
the ſame time under different biriogs.— this by L. Mansfield 
and the court, the only queſtion is, whether the ſervant con- 
tinued bone fide in her ſervice during the whole year? To be 
ſure there isadiſtinRion between exceptions from the contract 
originally, or ſubſequent Affolution and diſpenſation of the 
ſervice; but if the caſe be of the latter deſcription and 
bona fide, it can make no difference when the ſervant is 
engaged or where; or whether theſervice be in the ſame or 
another occupation: She quitted her ſervice at the deſire 
of her maſler, and recerved half a guinea beyond her wages, 
as an equivalent no doubt for her b ard. It was acciden- 
tal, and a favour to her maſter. The caſe of K. v. Rich- 
mond is full as ſtrong as this, for there a new ſervant came 
into the very place. Fraud vitiates every thing; but the 
juſtice as well as reaſon of the thing are here with the ſet- 
tlement. Suppoſe ſhe had come from a diſtant country and 
had no other ſettlement, ſhall ſhe loſe her only one which 
| the deſerves ſo well? Cal. Caf. 48. : 

E. 28 G. 3. MK. v. Sulgruve. The pauper, Daniel 
Plefter, being ſettled in Sulgrave, was hiied in February io 
Mr. Howes, of Stouchbury; till old Michaelmas following, 
and ſerved him accordingly. On the Friday. before old 
Michaelmas, his maſter aſked him if he would ſtay again 
the pauper ſaid he would if they could agree about wages, 
aud aſked five guineas, which the maſter thought too much. 
The pauper immediately went away, and having gone 
about ten yards, returned for ſomething he had forgotten : 
he then met his maſter again, who ſaid he would give him 
the five guineas, and gave him one ſhilling earneſt. The 
maſter, while he was putting his hand into his pocket for 
the ſhilling, ſaidf you ſhall go away a fortnight at Mi- 
charimas, becauſe of yout ſettlement, and I will give you that 


—— 
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fortnight to get what you can; to which the pauper agreed, 
and by den wel to his father's and ſtayed « fortnight 
during which time he worked for Mr. Cheſter, in digging 
fand on Mr. Heawes's land, and received from Mr. Gene 
one ſhilling a- day, and once or twice during the fortnight he 
eat at Mr. Heues's. At the end of the fortnight he went 
to Mr. Haves's, and continued to ſerve him at Stouchbury 
till Lady-day, when Mr. Howes removed, and the pauper 
with him, to Culworthb. Mr. Howes ſoon after died, and 
the pauper continued to ſerve Mrs. Howts in Cukvorth, 
till the time when he left her, and he then received his 
wages up to that time; and he believes there was no- 
thing deducted for the fortnight, but he does not re- 
member what ſum he received. The pauper apprehended 
that his maſter would not have hired him, if he had not 
agreed to go away for the fortnight. —The ſeſſions, being 
of opinion the pauper gained no ſettlement by this ſer- 
vice, confirmed the order of removal from Meſibury to 
Sulgrave. This caſe was argued by Dayrell and Lowndes, 
in ſupport of the order of removal. And Erſkine and 
Wilſon, contra, were ſtopped by the court. —Aſhhurft ]. 
The rule eſtabliſhed in theſe kinds of caſes is this; where 
there is a bona fide exception of part of the time at the 
time of the hiring, that is not a hiring for a year; but if 
there be no exceptign at the time of making the ori- 
ginal contract, then # permiſſive abſence is confidered as 
a diſpenſation of part of the ſervice by the maſter; and 
it does not operate in the ſame way as an exception out 
of the original contract, which defeats the ſettlement. 
And the queſtion whether it be one or the other, muſt 
depend upon the particular circumſtances of each caſe. 
In this caſe there was a complete hiring for a year at the 
time. The parties having diſagreed on the terms pro- 
poſed, the pauper went away, but on his return his 
maſter ſaid he would give him the five guineas, which 
he agreed to accept, and gave him one ſilling earneſt, 
It is likewiſe ſtated, that while the maſter was putting his 
hand into his pocket, he told the pauper he ſhould go 
away for a fortnight : but the contract was complete be- 
fore that time, and what paſſed afterwards can only be 
conſidered as a diſpenſation with the ſervice ; for at that 
time the maſter had a complete right to his ſervice for a 


year, and the pauper had agreed to ſerve him for that 


time, and the one ſhilling earneſt was to bind the 
agreement for a year for five guineas; otherwiſe it p- 
y 


pears to be giving the ſervant more than he original 
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aſked for the -whole year for ferving him for a ſhorter 
period. If then the contract were complete before any 
thing was ſaid relative to the fortnight's abſence, this was 
a diſpenſation with the ſervice, and not an exception out 
of the original contract. An exception is a flipulation 
on the part of the perſon for whoſe benefit it is introduced 


but here it was not made on the requeſt of the ſervant, - 


but on the offer of the maſter; and it appears, that he 
ſaid it was for the expreſs purpoſe of preventing the pau- 
per's gaining a ſettlement. That is not ſuch a reaſon as 
the court would give much countenance to. Whether in- 
deed the ſeſſions might not have determined this on the 
ground of fraud, was for their conſideration : as it is, 
there is no occaſion to go into that ground, as we are of 
opinion this was a diſpenſation with the ſervice. With re- 
ſpe& to the ſervant's apprehenſion, which is ſtated in the 
caſe, that cannot vary the queſtion ; we are to decide on 
the terms of the contract, and not on the apprehenſion of the 
pauper.——Buller and Greſe Þ. of the ſame opinion. Rule 
abſolute, Durnf. and Eaſl, 2 V. 376. 


7. 28 G. 3. K. v. St. Philip in Birmingham. Suſannah . 


Brooles, the pauper, was originally ſettled in Birmingham ; 
but ſubſequent to her ſettlement there, ſhe was hired for a 
year to Elix. Poole, in the pariſh of Powick, where ſhe 
ſerved until within 8 days of the end of the term, when, on 
account of ſome difference between them, ſhe gave her 
miſtreſs warning that ſhe would leave her ſervice at the 
end of the year. The miſtreſs, on having hired another 
ſervant, by reaſon of ſome impatient behaviour of the pau- 
per, diſcharged her, and paid her the full wages, which ſhe 
accepted and quitted the ſervice, and left the pariſh 8 days 
before the year ended; but ſaid, ſhe would bave ſerved her 
year if her miſtreſs would have let her. She was removed 
from Powick to Birmingham, which was confirmed by the 


ſeſſions on ps —_ and H/elch, in ſupport of the 
1 


order of ſeſſions, argued, that in this caſe the relation be- 
tween maſter and ſervant was abſolutely put an end to 8 
days before the end of the year. That the miſtreſs pay- 
ing the wages, and the pauper accepting them, ,amount- 
ed to an aſſent on her part to the diſſolution of the con- 
tract; and cited K. v. Greſham (a). Bearcroft, contra. 
The principle laid down in X. v. St. Barthslemew by the 
Exchange (b) muſt govern this caſe: That it cannot be 


es 


(4) Poſt, this ſame title. (1) Ante, this ſame title. 
| 3 KK conſidered 
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conſidered as a diſſolution of the contract, without the con. 
ſent of both parties; and here it is ſtated, that the ſervant 
was willing to have ſtayed to the end of the year if her mil. 
treſs would have permitted her; and the impatient behaviour 
of the ſervant was not a ſufficient ground to diſcharge her; 
and the facts therefore in this caſe only amounted to a dif- 
penſation of the ſervice by the miſtreſs. Srlveſter, on the 
fame ſide, was ſtopped by the court, who thought this caſe 
diſtinguiſhable from the K. v. Greſham, and more like the 
K. v. Richmond; and that this was to be conſidered more 
as a diſpenſation with the ſervice, than a diſſolution of the 
arte" and as a mere wrongful act of the miſtreſs in dil. 
miſſing her, and which was /u5-{ted to, but 19! agreed to 
by, the ſervant. Rule abſolute. Durnf. and Eft, 2 . 
624. : 
So alſo in the caſe of K. v. Sf. Andrew's H:lhorn, T. 28 
G. 3. Mary Robinſan, who was hired for a year, and con- 
tinued in her ſervice until within 4 or 5 days of the end 
of the year, when her maſter becoming a bankrupt, and the 
1 taking poſſeſſion of the houſe, her miſtrels dil- 
charged her, pay ing her the whole year's wages. I lis 
caſe was not argued, the court being clearly of opinion that 
the bankruptcy of the maſter did not diſfolve the contract 
of hiring without the ſervant's conſent ; and that the pau- 
per gained a ſeitlement by ſuch hiring and fervice. Dur. 
and Eaſt, 2 U. 627. 

T. 32 G. 3. X. v. Eaſi Shefford. F. Mills and his 
wife were removed from Ea/? Shefford to Welford, Berk. 
The ſeſſions quaſhed the order, and ſtated the following 
cale : The pauper was hired by one Birch of M elſord tor a 
year, at four guineas wages; he accordingly went to his 
ſervice on the day appointed, and continued there eight 
weeks, when he ran away and was abſent thirteen weeks, 
during which time he worked with and received wages 
from another perſon. Birch then apprehended him by 32 
warrant; but in his way to a juſtice, aſked him whether he 
would come back to his place, or go to priſon ; and if he 
would come back, and- go on in his place as he ought to 
do, he might. The pauper faid he would come back; 
and his maſter aſked him then, what he ſhould be willing 
to abate for the time he had been abſent ? The paupet 
ſaid, he thought one ſhilling a week would not hurt him, 
which was agreed to; and the pauper returned into hs 
ſervice, and continued till the end of his year, when he 
received all his wages, except the 13s. which had been 
agreed to be deducted. —L. Kenyon Ch. J. If the _ 
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traſt were diſſolved when the ſervant abſented himſelf, 
and a new one entered into on his return, I agree that the 
pauper could not gain a ſettlement by ſerving under it. 
And therefore the queſtion is, whether the ſervice after the 
auper's return were performed under the old or new con- 
tract? This is one of the many caſes in which we have 
to regret that the words of the ſtatute have been departed 
from : But as there 1s a ſeries of adjudged caſes, the prin- 
ciple of which applies to the preſent, it is too much' for 
us to overturn them ; though if the queſtion were now to 
ariſe for the firſt time, perhaps we ſhould make a different 
determination. It has been decided that abſence at the 
beginning, the middle, or the end of the year, may be diſ- 
penſed with, either with the conſent of the maſter or for 
an excuſable cauſe. In X. v. Hanbury (a) it was held, that 
an abſence for a fortnight did not defeat the ſettlement, 
though the wages were deducted for that time. Now it 
is impoſſible to diſtinguiſh this caſe from that in princi- 
ple. It has been ſaid however that the abſence in that 
caſe was for a ſhorter period then in the preſent : but I 


wiſh that thoſe who uſed ſuch an argument would have - 


drawn the line, and given us the ne plus ultra. Probably, 
if the firſt caſe aſter the ſtatute had ariſen upon an abſence 
of thirteen weeks, the court would have ſtarted at the 
queſtion 3; but the court have gone on ſtep by ſtep, and 
having held that ſervice for a fortnight may be diſpenſed 
with, I think we are bound by the principle of thoſe caſcs 
to ſay, that this pauper gained a ſettlement at V eſſard by 


hiring and ſervice; for on his return he was received 


again into his maſter's ſervice, where he continued under 
the old contract. There is no pretence to ſay that he en- 
tered into a new contract; and the maſter's object in ap- 
prehending him by a warrant, was to compel him to com- 
plete the * under the old contract. Buller and Greſe 
J. of the ſame opinion. Order of ſeſſions quaſhed. 
Durnf. and Ea, 4 V. 804. | 

M. 1 G. Paulett and Burnham. A perſon was a cove- 
nant ſervant for a year, but went away 3 weeks before his 
year was. out, by his own and his maſter's conſent ; and 
was abated 6s. of his year's wages for it. —It was objected, 
that being a covenant ſervant, this doth import that it was 
by deed, and then the conſent cannot diſcharge the cove- 
nant.— But by the court: Here is no fraud expreſſed or 
umplied. It is not within the words of the act, nor the 
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- meaning. Can a man compel his ſervant to gain a ſettle. 


ment nolens volens As to the covenant being by deed, 
and ſo the ſervice continuing, perhaps he might bring an 
action on the covenant ; and as to that point the ſervice 
continued ; but not as to gaining a ſettlement, where the 
ſtatute ſaith he muſt ſerve for a year, which is not in this 


.cale. Caf. of Settl. 84. Foley, 187. 1 Seff. Caſ. 71. 


H. 4 G. 2. A. and Preſion, A perſon ſerved under a 
hicing his whole year within 5 days, and then left his 
maſter by conſent, the pariſh officers where he lived hav- 
ing firſt given him two guineas to leave the pariſh. The 
juſtices held this to be no ſettlement, and ſtated the caſe 
ſpecially, It was objected, that this departure was frau- 
dulent. But by the court ; The juſtices might upon evi- 
dence have examined into that point; and if they had 
thought that his departure was fraudulent, they would 
without queſtion have ſtated it to have been ſo ; but that 
not being done, we cannot intend any fraud, nor that the 
party hath gained any ſettlement, it being agreed on all 
ſides that he hath not ſerved hig year. Burr. Settl. Caſ. 
69. | 
2 9 G. 2. Syfard and Cafilechurch, A perſon was 
hired for a year, which he ſerved till the laſt twelve days, 
when he went away with his maſter's leave, and ſtaid til 
after the year was up, when he returned for his cloaths, and 
was paid the whole year's wages. And on conſideration, 
that if they once allowed this abſence for twelve days at the 
end of the year (which differed from an abſence in the 
middle of the year, which was purged by taking him again) 
they ſhould not know where to ſtop, it was determined 
that he gained no ſettlement. In this caſe the ſervant went 
from his ſervice before the year was out, and the maſter 
conſented to it; which is a plain determination of the ſer- 
vice within the year. Str. 1022. Burr. Set. Caf. 69. 

E. 31 G. 2. Caverſwall and Trentham. Samuel Bruſ- 
fington the pauper was hired for a year to Edward Braſ- 
fington at Trentham, and ſerved him till within three weeks 
of the end of the year; when, on ſome diſputes ariſing 
betwixt him and his maſter, he was, with his own conſent, 
diſcharged from his ſervice ; and received all his wages, 
except what was dedufted for the three weeks. As ſoon 
as he leſt his ſervice, he went to London, and was abſent 


about a fortnight. Upon his return, at Mrs. Brafſingt's 


requeſt (his maſter being then from home) he went ag 
into their ſervice; and within a week after the expiration 


ol the fic} year, his maſter hired him again for another 
yeal z 
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; and he ſerved him in Trentham for about ſix months 
of that ſecond year, and then left him. - By the court : 
Here was a diſcontinuance. The firſt contract was ablo- 
lutely diſſolved, and ſo continued for a fortnight or three 
weeks. Therefore this laſt ſervice cannot be connected 
with the former part of the year; and conſequently no ſet- 
tlement was gained at Trentham. Burr. Settl. Cal. 461. 

T. 11 G. 3. Roſs and Whitchurch. Thomas Cheſt, the 
pauper, hired himſelf for a year to Edmund Miles ; and 
ſerved him, in Langarren, only three days. A difference 
ariſing between them about the buſineſs the pauper was 
employed in, Miles (the maſter) bid the pauper go about 
his buſineſs. On which the pauper immediately ran away, 
and quitted his ſervice ; and hired himſelf to hn Whitby 
for a year, at 558. a year wages, and ſerved Whitby for ſix 
months in HF” hitchurch. Miles then inſiſted on /Ybitby's not 
keeping the pauper in his ſervice. Milly paid the pauper 
his wages to that time; and the pauper quitted that ſer- 
vice, and went one or two voyages up the river Me, as a 
labourer to a barge-maſter, for a fortnight. Then, at 
Whitby's requeſt, and with Miles's conſent, he returned 
into Whitby's ſervice, without coming to any new agree- 
ment, or any mention of wages; and continued in Hits 
ſervice in Mhiteburch ſeven months, being a month over 
the end of the year for which he was hired, in order to 
make out his loſt time, and then received his wages. 
It was argued, that the fortnight's abſence being in the 
middle of the year, it was purged by the maſter's receiving 
him again, But by the court: Here is an abſolute 
diſſolution of the contract, both by maſter and ſervant, 
at the end of ſix months. Whereas the ſtatute requires a 
continuance in the ſame ſervice for a whole year. The 
new ſervice cannot be connected with the old hiring. 
Burr. Settl. Caf. 688. 

M. 22 G. 3, Hartley and Meſimecen. Robert M Bite, 
being ſettled at Hartley, was hired on 11th Ocaber 1779, 
to Jahn Gibbs of the pariſh of Yapton for a year; he en- 
tered on the ſame day, and continued in his ſervice until 
the 6th October 1780; when he was apprehended by a 
warrant, being charged by Rebecca Haberden with being 
the father of a baſtard child, of which ſhe had been deli- 
vered fix months before: That he was carried to an inn, 
and kept in cuſtody by the pariſh officers till the 10th Oc- 
laber: That his maſter on the ſaid 6th Ocaber ſettled with 
him at the ſaid inn, ſaying, that he might not ſee him 
again, and deducted 18. out of his wages, on account of 


Nn 4 his. 
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his not ſerving the whole year; „though he faid he had 


no objection to the pauper's gaining a ſettlement at Yapton, 
yet perhaps the other farmers might.” That the ſaid 
maſter did not in any other manner aſſent to or diſſent 
ſrom the pauper's abſence. That the pauper, after his be- 
ing ſo taken, did not return to his ſaid ſervice. —lt was 
argued, that getting a woman with child previous to the 
commencement of the ſervice, was not ſuch an offence a8 
could give the maſter an authority to diſcharge him: That 
the ſervant was not accountable to his maſter for any thi 
previous to the contract: That if being once the father of 
a baſtard child authoriſed this maſter in the diſcharge, it 
would alſo any ſubſequent maſier throughout the whole of 
the ſervant's life: That nothing appeared to ſhew the ſer- 
vant conſented, and that the deduttion of wages was made 
without his conſent. — On the other ſide it was inſiſted, 
That the pauper was not in point of fact in his ſervice 
during the laſt four days, and there were no circumſtances 
to induce the court to fay that he was ſo by confirudtim : 
That the ſervant could not have ſupported an attion 
againſt his maſter for his wages during his impriſonment, 
and therefore could not againſt the pariſh claim a ſetile- 
ment.—By L. Mansfield: It is not neceſſary to enter into 
the queſtion how far this is a crime, becauſe the maſter 
has not diſcharged the pauper upon that ground: That it 
is wrong and an offence, no man will deny; but whether 
to be animadverted upon both by the eccleſiaſtical and 
common law, is not material here: To be ſure it was not 
puniſhable as a crime at common law; and the flatutes 
ſeem only to go to the puniſhment of' the parents for the 
purpoſe of ſecuring an indemnity to the pariſh. But here 
this offence is not aſſgned as the reaſon for diſcharging 
the ſervant ; and if it were, I have no difficulty to ſay, 
that I think a maſter hiring a ſervant after an offence com- 
mitted, and that not in his own houſe, ſhall not at the cloſe 
of the year diſcharge him under this pretence : It 1s not a 
debauching of his ſervant, or turning his houſe as it were 
into a brothel. I do not go on that ground, nor upon the 
conſent or implied agreement to go before the end of 
the year, for there was none : it was againſt the intention 
of both parties that it ſhould affe& the ſettlement ; and if 
the cale were to go upon that, it ought to be returned to 
the ſeſſions to have that fact ſtated ; there was po fraud in- 
tended, becauſe there was no agreement; nor did the maſ- 
ter mean either to prevent or promote the ſettlement ; but 
he deducts a fomething to lęave that queſtion open, which 
; : il 
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it was the object of other-perſons who were intereſted to 
have diſcuſſed. The true point then is, ſuppoſing no 
wages paid and no ment, here are four days wanting 
in the ſervice, and it is by means of his own act that he 
becomes incapable of . N it. His conduft is an 
offence againſt morality and the 
ſoever thoſe laws are adminiſtered ; and the conſequences 
of it are equivalent to a wilful abſence : I therefore think 
he did not gain a ſettlement: It is well put, that had an 
action been brought for his wages, he could not have re- 
covered for theſe four days. Cal. Caf. 129. | 
H. 23 G. 3. K. v. Seagrave. Thomas Brown and his 
family were removed from Barkby to Seagrave, which was 
confirmed at the ſeſſions, and the following caſe ſtated : 
That the pauper was hired from old Martinmas to old 
Martinmas ; that on September 25th he told his maſter he 
was going to be married ; that his maſter made no anſwer ; 
that he went on Saturday and was married ; that upon his 
return he had no intention of quitting his ſervice ; that the 


maſter ſaid he would not employ him any longer; that he 


ſaid he would go if he would pay him his year's wages; 
that the maſter refuſed it, and ſaid he would only pay him 
for the time he had ſerved, and aſked him if he would take 
his wa or go before a juſtice; that his maſter ſet out 
about his buſineſs to his farm, when the pauper called him 
back, and ſaid he would take the money for the time 
he had ſerved, and that he parted with his tun conſent. —The 
court thought that the laſt words of the cale as ſtated were 
ſo clear and unequivocal a diſſolution of the contract, that 
they would not permit it to be argued. Boch orders quaſhed. 
Cali. Caſ. 247. 

E. 23 G. 3. K. v. II interſeit. George Challenger was 


removed from Winterſett to Stainburgh. The ſeſſions 


quaſhed the order, and ſtated the following caſe : That the 
pauper was hired at Barnſley ſtatutes, which are held a few 
days before Martinmas, to Thomas Ound/worth of Stainburgh 
for one year, received 1 s. for his gods-penny, and was to 
have three guineas wages; that the very night of the hir- 
ing, the pauper fell ar. and continued ſick and unable to 
go, and did net go into his ſervice till a month after Martin- 
mas; when the pauper and his mother went to the maſter's 
houſe, who, being from home, they were ſhewn to his wile, 
. who complained that the pauper had not come to his ſer- 
vice according to the agreement, and therefore refuſed to 
recerve him: whereupon the pauper's mother ſaid, * we 
* muſt fall into your will for wages, and take what * 
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 —By L. Mansfield; The abſence of a ſervant from his mal- 
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4 allow us; and left the pauper in his ſervice, where he 
continued until Martinmas following; when the mother 
was ſent for, and received for forty-eight weeks wages after 


the rate of 1 8. 2 d. per week; brag lefs than the rate of the 


eriginal wages. —By L. Mansfield ; The ſervice had never 
commenced under the firſt contract; if it had, no doubt 


the maſter muſt have ſupported him in his fiekneſs. But 


that is not the queſtion 3 the point is, that the agreement 
acted upon here was a freſh agreement when he recovered 


from his ſickneſs; and the beginning of his ſervice was 


then. Under the former the miſtreſs refuſed to receive 
hin. Then conſidering the old contract at an end, he 
actual ſervice was but 12 eleven months; that is, to the 
Martinmas next; and the ſubmitting to the abatement of 
the month's wages at the end of the year is an affirm- 
ance of the agreement made by his mother; and this, az 
reſcinding the original agreement, deſtroys more than the 
Egal or conſtructive ſervice ; it ſhews alſo that there was no 
hiring for a year ; lo that both the hiring and ſervice muſt 
be conſidered as imperfeft and ineffeftual.—Buller J. If 
a ſervant is taken ill after the ſervice has commenced, the 
maſter is bound to ſupport him, and cannot turn bim away 


on that account. But it is not true, that the ſervice began 


under the firſt contract. That was executory. It was 
made ſome days before Martinmas to commence at Mar- 
tinmat; and in fact it never commenced. When the 

r went, they made a new contract, and under that his 
Res commenced, , Order of ſeſſions quaſhed, and the 
original order affirmed. Cald. Caf. 298. 

2 26 G. 3. KA. v. Greſham. On a rule to ſhew cauſe 
why an order of ſeſſions of the city and county of Norwich, 
confirming an order of two juſtices, ſhould not be quaſhed, 
—— The caſe ſtated, That William Thompſon was ſettled at 
Greſham, when he hired himſelf for a year at the wages of 
31. to Mr. Creemer of Beſlon Regis; that he duly entered 
upon. his ſaid ſervice, and continued therein for about 3 
quarter of a year ; and upon ſome diſpute between him and 
his maſter, his maſter inſiſted upon turning him away, and 
threw down fifteen ſhillings, which the pauper took up, 
and went away to his father's houſe in Norwich, where be 
continued for fix days, during which time he looked upon 
himſelf as a free man : That the pauper then returned af 
the requeſt of his maſter, and continued in the ſervice to 
the end of the year, when he received forty-five ſhillings 
being the remainder of his wages agreed for at the hiring: 


ter's 
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ter's ſervice is an equivocal act, and therefore may be ex- 
plained by other circumſtances ; but if it appears that the 
contraft has been once diſſolved, it cannot be ſet up by a 
new agreement. In this caſe the contract was abſolutely 


diſſolved : The maſter inſiſts upon turning him away, and 


ys him down all his wages that were due ; the conſent 
on the other fide is by raking the money up; then how 


does he come back again? It is upon the requeſt of the 


maſter ; There is nothing by which the abſence can be 
explained, The meaning of purging an abſence is where 
the aft itſelf is doubt ful. Rule diſcharged. Ca}. by 
Durnf. and Eaff, 101. 

T. 30 G. 3. A. v. Grantham. William Read and his 
wife were removed from Allingtan to Grantham. The ſeſſions 
confirmed the ſame, ſubject to the opinion of the court on 
the following caſe : Read was hired a fortnight after Mar- 
tinmas 1784 by N. Leadenham of Allington, tor a year, and 
entered upon his ſervice, and continued therein about fix 
weeks, when, with his maſter's leave, he went to aſſiſt his 


father, who was ill, where he ſtayed thirteen weeks; when 


he returned in conſequence of a warrant having been ob- 
tained againſt him at the inſtance of his maſter, into his 


ſervice under the original contract, and continued therein 


until Sunday evening, three days before the end of the 
year, when his maſter came home in liquor and abuſed 
him, threw him down, and afterwards turned him out of 
doors. The pauper ſlept at his father's that night in Al- 


lingtin, and the next morning his maſter would have had 


him return to his ſervice, and ſtay out .the year, but he re- 
fuſed to go again, and threatened, that unleſs he paid him 
the whole of his wages, he would complain of the ill uſage 
he had received to a magiſtrate. The maſter then agreed 
to pay him his full year's wages, deducting for the thirteen 
weeks he was with his father; which he took, and then 
left his ſervice, contrary to the expreſs requeſt of his maſter. 
—L. Kenyon Ch. J. The circumſtance ſtated in the caſe, 
that this tranſaftion happened only three days before the 
end of the year, might have led us at firſt to ſuppoſe that 
there was ſome fraud intended on the part of the maſter ; 
but none is ſtated. It has been ſaid, and rightly ſo, 
that an agua! ſervice is not neceſſary, for that a conftruc- 
ide ſervice is ſufficient : but the queſtion here 1s, whether 
we can ſay that there was a conſtructive ſervice for the 
whole year? and whether the relation of maſter and ſer- 
vant ſubſiſted during that time? If the abſence be for a 
lealonable cauſe, it is immaterial whether that abſence be 
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only. No converſation paſſed. He then went away 3 
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at the beginning, the middle, or the end of the year. And 
It has been argued that this was an abſence for a reaſon- 
able cauſe, on account of the ill-treatment of the maſter ; 
but here there was no animus revertend!, which diſtinguiſhes 
the preſent from the claſs of caſes alluded to. When the 
ſervant was ill- uſed, though he could not have left the ſer- 
vice without his maſter's conſent, or without applying to 
a magiſtrate to be diſcharged on that account, yet the 
maſter did conſent to the ſervant's leaving hitn, and both 
parties agreed to put an end to the contract. If the mal. 
ter had afterwards complained of the pauper's not ſerving 
him for thoſe three days, the latter might have anſwered by 
ſaying, that the contract was diſſolved. And if its being 
abſolutely put an end to only three days before the expira- 
tion of the year will not defeat the ſettlement, what line 
can be drawn with reſpect to the time of the ſervice which 
is neceſſary to give a ſettlement ? If one day or three days 
may be diſpenſed with, any other time may be equally ſo. 
In fome caſe:, indeed, where it has been equivocal what 
the tranſatiion really was, and the ſervant has pauſed and 
conlicered whether he would abſolutely quit the ſervice or 
not, other circumſtances have been admitted to explain the 
abſence ; but here was no ſuſpence, no lecus penitentiæ; 
for both the maſier and ſervant agreed to put an end to the 
ſervice. The maſter wiſhed to turn away the ſervant, 
though unwarrantably; and though the latter was not 
bound by ſuch ill tieatment, he afterwards conſented to 
diſſolve the conſent. Afbhurft I. concurred, Both orders 
confirmed. Durnf. aud Eaſt, 3 J. 754: 

M. 31 G. 3. K. v. Clyhydon. Two. juſtices removed 
the pauper from Clayhydin to Ufculm, The ſeſſions quaſhed 
the order, and ſtated as follows: That the pauper being ſei- 
tled at Ufculm, agreed with A. Hodges in Dunkeſwale fora 
year, at the wages of 21. 15 s. and ſerved till nine days be- 
fore the end of the year, when on a Sunday morning he 
went away in order to get another place when his year 
ſhould be up, without aſking any leave of, or mention- 
ing it to his maſter ; he returned on the Tueſday fol- 
lowing about ſix o'clock in the morning, when he aſked 
his maſter what work he ſhould go about ; the maſter told 
him he might go and ſerve the maſter he had worked for 
the day before. He ſaw his maſter about an hour after- 
wards who then paid him his wages up to that time 


did not afterwards return : he wiſhed to have flayed out the 
year, but his maſſer would nat let him. L. Kenyan Ch. J. Ie 
| 6 : 
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js now too late to ſay that a conſirufive ſervice, purſuant to 
a hiring for a year, will not confer a ſettlement, though 1 
very much doubt whether a greater certainty on this ſub- 
je& would not have been attained by attending ſtrictly to 
the words of the act; however, in order to preſerve an 
uniformity of decifions, we muſt adopt the conſtruction 
which has ſo frequently been put upon it. But I do not 
know that it ever has been decided that a ſeitlement was 
obtained, unleſs by conſtruction the relation between maſter and 


ruant continued during the whole year. The caſes of X. v. 


lip (a), and K. v. Maddington (b), which have been re- 
ſied on, do not govern the preſent. Ia the former, the 
ſervant did not return until after the expiration of the year; 
and the facts of that caſe left the queſtion open whether 
or not the relation between the parties ſubſiſted during the 
whole year: The court there thought that the maſter im- 
properly refuſed his conſent, and that though the ſervant 
were not in the actual diſcharge of his duty in his maſter's 
houſe ; yet as he was liable to be. called into his maſter's 
ſervice during the remainder of the year, that he was con- 


ſtructively in that ſervice down to the end of the year. 


But the preſent caſe differs from that ; becauſe, during the 
continuance of a year, a further act was doge ; when the 
ſervant returned after his abſence, the maſter not only 
found fault with him, but refuſed to take him again into 
his ſervice : it is true that the ſervant wiſhed to continue, 
but both parties did that which put an end to the contract; 
the one paid, and the other received the wages. After that 
period the ſervant was no longer under the control of the 
maſter, In X. v. Jip the ſervant was under the maſter's 
control during the whole year: he was liable to be called 
into the maſter's ſervice whenever the maſter thought pro- 
per; but here the relation between the maſter and ſervant 
was reſcinded before the end of the year by the act of 
both parties; then it is impoſſible to ſay that the pauper 
was conftruftivelv in the ſervice after that time. So in 
the caſe of X. v. Maddington, though the ſervant left the ſer- 
vice three weeks before the end of the year, and went to 
his friend, becauſe he was not able to perform his ſervice, 
yet there was no act done during the year to put an end to 
the contract: afterwards, indeed, when the maſter paid the 
wages, he deducted a part of them; but he could not by 
an att ex pet facto deprive the ſervant of the benefit to 
which he was before entitled. But the caſe of X. v. 
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. Greſham (a) is extremely like the preſent; there the court 
held, that by the act of accepting the wages, the ſervant 
agreed to put an end to the contract. 1 am therefore of 
opinion that there could be no confirufive ſervice in this 
caſe, when the parties themſelves, by mutual conſent, put 
an end to the. relation of maſter and ſervant within the 
year.—Aſbhur/t ] (b) and Graſe J. concurred. Order of 
ſeſſions quaſhed. Durnf. and Eaft, 4 V. 100. 

H. 35 G. 3. A. v. Thiflletm. M. Newton and his fa- 
mily were removed from Anatuſton to Thifileton, the ſeſſions 
confirmed the order, and ſtated the following caſe: The 
pauper being ſettled at Thiſtleton was hired to Mr. Raworth 
of Knauſton, from Martinmas to Martinmas, and entered 
- upon the ſervice, and before the end of the year he went 
to Billeſden ſtatutes which are before Michaelmas, and hired 
himſelt to Mr. Humphreys of Billeſden, to enter into his 
ſervice bn 19th OX. if Mr. Raworth would let him come 
then, and if he refuſed, he was then to come at the end of 
bis year. The next day the pauper aſked his maſter to let 
him go, who ſaid he could not ſpare him, he muſt get a 
new ſervant firſt; ſome time after he hired a new ſervant, 
and then ſaid, I have got a new ſervant, you may go 
« now, I have not work for you both.” The maſter then 
paid him his whole wages and he went away. This was 
about a fortnight before Martinmas, and he entered into 
his new ſervice in 3 days. L. Kenyon Ch. J. The di- 
tinction between the different caſes upon this ſubject ſeems 
to be this; if the pauper be abſent from the ſervice with 
the concurrence, remaining however ſubject to the control 
of the maſter, he may acquire a ſettlement, becauſe this 
only amounts to a diſpenſation with his ſervice : but if the 
maſter has once parted with his control over the ſervant, 

there no ſettlement is gained; and the receiving of ths 
whole year's wages does not make any difference. In this 
caſe the maſter had given up all control over the ſervant; 
he himſelf was inſtrumental in enabling the ſervant to make 
another contract with another maſter ;- and from what 
. paſſed between thoſe parties, it was evidently the intention o 
th that the pauper ſhould become ſui juris, and ſhould be 
enabled to contract with another maſter. The caſes, in which 
it has been determined that a ſettlement was gained not- 
withſtanding the ſervant was not in actual ſervice during 
the whole year, proceeded on artificial reaſoning, on a ſup- 
polition that the relation of maſter and ſervant continu 
throughout the year. But that idea is inconſiſtent with 


— 
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what was done in this caſe ; for if that relation had ſub- 
ſiſted here, the maſter might have inſiſted on the pauper's 
returning into his ſervice after the wages were paid : but 
be agreed not to infiſt on that when he parted with the 
ſervant. It is miſcalling this a diſpenſation with the ſer- 
vice; for upon the agreement to , the r's liabilit 
to ſerve a firſt — uſed, 4 hens 00d Groſe 1. 
gave their opinions to the ſame effect. Order of ſeſſions 
confirmed. Durnf. and Eaft, 6 V. 185. . 

M. 36 G. 3. K. v. Whiltlebury. FJ. Roberts, bis wife, 
and ſon, were removed from Hhittlebury to Paulerſpury ; 
the ſeſſions quaſhed the order; and ſtated the followin 
caſe. The pauper was born at Whittlebury, and was hire 
by J. Grimſdick of Hauler ſpury, from Michaelmas to Mi- 
chaelmas, at the wages of 508. He entered into and con- 
tinued in the ſervice until within 5 days of the end of the 
year, when he went to Towceſler flatute to ſeek for a 
place; while he was there, he was ſuddenly taken ill of a 
ſever, which continued for ſix weeks, and he was deprive@ 


of his reaſon a part of that time; he went from the fatute 
to his mother, but neither of them having any money to - 


maintain him during his illneſs, he that night defired his 
mother to go to his maſter for his money, and to bring 
away his clothes ; the mother went the next day, and at 
her return ſhe brought his money all but 1s. which his 


maſter had ſtopped for the remainder of the year, and gave - 


it to him together with his clothes, with which he was 
ſatisfied, and he thought himſelf at liberty to hire himſelf 
to another maſter if he had been well enough. L. Ken- 
yon Ch. J. I confeſs 1 have not been able to raiſe the leaſt 
doubt in my mind on this caſe. The caſe of K. v. Ted- 
fend (a) is a very conſiderable authority to ſhew that when 
the ſeſſions Nate all the facts as well as their determination, 
we are not precluded from examining the concluſion drawn 
by them from the fafts. Therefore, without ſaying more 
on that head, but entering into the conſideration of the 
premiſſes here, as the juſtices intended we ſhould, I think 
that the concluſion that the juſtices drew was the right one. 
There is no doubt but that the parties may put an end to 
the contraft during any part of the year, either at the 
beginning, in the middle, of only a day before the end of 
it; and if they do, the ſervant gains no ſettlement, be- 
cauſe the act of parliament requires, that the relation of 
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Places ex- 
empted. 


What ſhall he 
deemed a ſuffi- 
cient marriage, 
ſo as to gain a 
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maſter and ſervant ſhould continue during a whole year, 


It is not neceſſary here to decide whether in every caſe the 
receipt of wages before the expiration of the year puts an 
end to the contract, or whether a ſervant being taken ill 
during the year, the maſter can of his own authority dif. 
charge him and put an end to the contract, or whether in 
ſuch a caſe juſtices may put an end to the contract: but it 
is here ſtated that 5 days before the end of the year, (and 
it is immaterial whether that happened 5 months or 5 days 
before the year expired,) the pauper ſent his mother to his 
maſter for his money, the latter paid the wages ſtipulated 
for the whole year except 18. which he dedutted becauſe 
the whole year's ſervice was not performed. As far there- 
fore as the maſter had the power, he did put an end to 
the contract before the end of the year: he had no right 
to deduct the ſhilling but on the ground that the pauper 
did not continue his ſervant until the end of the year, 
Then what was the conduct of the ſervant ? he received 
this money, ſaying that he was ſatisfied ; and it alſo ap- 
pears that he thought he might have hired himſelf to ano- 
ther maſter before the end i the year. One party ſaid, 1 
put an end to the contract as far as lies in my power; the 
other ſaid, I alſo agree to put an end to it as far as reſpeQts 
me; therefore both parties, whoſe conſent was neceſſary, 
did conſent to diſſolve the contract before the expiration of 
the year. Groſe and Laturence ]*. gave their opinions to 
the ſame effect, and Greſe J. added, . ol this a mere queſtion 
of fact which he thought the ſeſſions ſhould have finally 
determined. Order of ſeſſions confirmed. Durnf. and Ef, 
6 J. 464. g | 

By the 13 G. 2. c. 29. Servants in the Foundling hi 
pital ſhall not by ſuch ſervice gain any ſettlement in 
pariſh where the ſaid hoſpital is ſituate. 

And by the 9 G. 3. c. 31. Servants in the Magdalen 


| hoſpital (eſtabliſhed for the reception of penitent proflituts) 


ſhall not by ſuch ſervice gain any ſettlement in the parilk 
where the ſaid hoſpital is ſituate. 


vii. Of ſettlement by marriage. 


Heretofore it hath been ſomewhat doubtful, what {hall 
be deemed a ſufficient marriage, ſo as that a woman ſhall 


gain a ſettlement thereby; and the couits have been fa- 


vourable in admitting marriages, although not ftridtly ſo- 
lemnized according to the laws of the church; but no 


by the ſtatute of the 26 G. 2. c. 33. a great ditinQion 
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made between marriages ſolemnized before the 25th day 
of March 1754, and after that time: for by the ſaid ſta- 
tute it is enacted, that after March 25, 1754, all mar- 
riages (except in Scotland, and except the marriag s of 
jews and quakers, where both the parties are jews or 
quakers reſpectively), which ſhall be ſplemnized without 
licence or publication of banns, or in any other place than 
a church or publick chapel wherein banns of matrimony 
have been uſually publiſhed (unleſs by ſpecial licence from 
the archbiſhop of Canterbury), or without the conſent 
of parents or guardians (where either of the parties, not 
being a widower or widow, is under the age of 21), ſhall 
be null and void to all intents and purpoſes whatſoever. 
As in the caſe of Chilham and Preſton, M. 33 G. 2. Two 
juſtices removed Edward Young, Rebecca his wife, and 
Mary their child, from Chilham to Preſian near Feverſham, 
both in Kent. And the ſeſſions confirmed, in all points, 
the order of the two juſtices. The caſe, as ſtated to appear 
to the ſeſſions, was, that the faid Edward Young, bein 
legally ſettled in Preſton, (and not being then a ke Pha, 
was on the 25th of January 1758, without the conſent of 
his father, who was then living, married by licence in the 
pariſh church of Tenham, to 2 Drury (who was ſet- 
ted in the ſaid pariſh of Tenham, and who is removed to 
Preflon by the ſaid order, as the wife of the ſaid pauper) ; 
the ſaid Edward Young being then an infant of 20 years; 
and that afterwards, the ſaid Rebecca was brought to bed 
in the pariſh of Chilham, of the ſaid Mary, removed by the 
order. It was argued in ſupport of theſe .orders, that the 
word void in the act may be conſtrued vaidable; and that 
it is highly unreaſonable, that a virtuous young woman 
and her innocent children ſhould be turned adrift, and be 
conſidered as a whore and baſtards, without having any op- 
portunity to conteſt ſo ſevere a judgment againſt them: 
Therefore that this marriage ought wo he avoided by a ſen- 
tence in the eccleſiaſtical court; and not in a collateral 
method, by an ex parte order of juſtices, made without 
hearing them or any perſon on their behalf. —By L. Mans- 
feld Ch. J. This point will admit of no manner of doubt. 
There is this plain diſtinction between things void and void- 
able. Where the law makes a thing void for the benefit 
of the parties concerned, they may waive that advantage if 
they pleaſe. But the marraige act is avowedly made again/? 
both the contracting parties, and therefore they ſhall not 
wave the diſabilities of it at their own option. The mar- 
* is von and null to all intents and purpoſes, even 

QL, III. Oo though 
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though the parties ſhould afterwards agree to it, wherever 
the fact appears directly contrary to the ſtatute.— And by 
the whole court: Let the order be quaſhed as to Rebecca 
and the child, and confirmed as to the pauper Eduard. 
Bur. Set. Caf. 486. Black. Rep. 192. | 

E. 21 G. 3. King's Norton and Northfield. Two juſ- 
tices made an order to remove Abigail Fones, widow of 
Jeſeph Jones, from the parith of King's Norten to the pariſh 
of Northfield; which order the ſeſſions confirmed upon 
appeal, and ſtated ſpectally : That the pauper Abigail Jones, 


being ſettled at K:ng's Norton, in the year 1775, inter- 


married with Foſeph Jones a ſettled inhabſtant of Narthfeld, 
at Buerly-hill chapel in the pariſh of Kingſwinford in the 
county of Szafford, which was erected in the year 1765, 
and then duly conſecrated, and in which divine ſervice had 
been publickly and regularly celebrated ever ſince; and 
wherein banns of matrimony bad been often publiſhed, and 
marriages celebrated previous to the marriage in queſlion : 
That the ſaid chapel was a new one, eretted ſince the 
marriage act, and not erected on the foundation of one 
that was ancient ; and no a& of parliament was obtained 
for erecting the ſaid chapel, or for celebrating marriages 
there. The two orders being removed into the court of 
king's bench, the queſtion was, Whether the marriage 
was void by the proviſions of the ſaid act? On ſhewing 


- cauſe, it was contended that the words uſually publiſhed 


the act, ought to be conſidered to mean, uſually at the time 
when the marriage in queſtion took place. If fo, theaie 
was enough ſtated in the caſe for the court to conſider this 
as a chapel in which banns had been uſually publiſhed. 
The word eften is nearly tantamount to uſually but if it 
were not, yet as it is a rule that an order of ſeſſions 1 
always to be ſupported, unleſs ſomething appears expreſo) 
on the face of it which ſhews it to be againſt law, the 
court would intend this to be ſuch a chapel as the att fe- 
quired, there being no direct aſſertion to the contrary. Ii 
the conſtruction contended for on the other {ide ſhould pre- 
vail, this act would prove a trap to clergymen and innocent 
perſons, who could not be expected to ſearch into hiſtory, 
to diſcover the exact time hen marriages firſt began to be 
celebrated in any particular chapel. It is hard perhaps to 
draw a line; but here, an uſage was clearly eſtabliſhed 
long before this marriage took place. ——Againlt the wa- 
lidity of the marriage, it was argued, that the act is to be 
conſtrued as if the caſe had happened the day aiter it bad 
paſſed. Uſage /ince cannot vary the caſe. Acgumens 0! 
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hardſhip and inconvenience can only be reſorted to, when 
the law is doubtful z but here the words of the ſtatute are 
clear. This is no more a trap than any other prohibitory 
law. Aſter the paſling of the at, no marriages have been 
attempted to be celebrated in Lincoln's Inn chapel, Gray's 
Inn chapel, and many others, although they are old cha- 
pels, becauſe banns had not b.en uſually publiſhed in 
them; and it would be abſurd, if a chapel erected ſince 
the act ſhould be in a better ſituation in that reſpect than 
thoſe which had exiſled before, —— L. Mansfield : 1 was for 
ſome time averſe to determine a queſtion of ſuch ſerious 
conſequence in a collateral way, on a ſettlement caſe. 
But upon more conſideration, I think we ought now to 
decide it. If there has been an abuſe, we ought to ſtop it as 
early as poſſible. A rs tous, 4 lead to a — that 
we doubt, when in truth we do not. The act clearly 
meant chapels exiſting at the time. I am of opinion that 
this marriage was void by. the proviſions of the ſtatute. 


Douglas, 634. Cal. Cuſ. 115. | Soon after this determi- 


nation was known, an att was paſſed 21 G. 3. c. 53. for 


making all marriages which had been ſolemnized in any 
pariſh church or publick chapel ereAed ſince the ſtatute of 
the 26 G. 2. and conſecrated, valid in law, and to exempt 
the clergymen who had ſolemnized ſuch marriages from the 
penalties of that ſtatute.] 

H. 26 G. 3. Stanton upon Hine Heath and Herdnet:. 
Mary Miles and Ann her infant daughter were removed 
from Stanton to Hordnett. The ſeſſions confirmed the order, 
and ſtated the following caſe : That Mary Miles, an illegi- 
timate child, was born at Hordnet?; that ſhe was married 
on the 10th January 1782, ſhe being then under 21 years 
of age, to Richard Teece, who was born at Stanton, and 
was alſo under 21 years of age, and illegitimate ; that his 


The putative father of Mary died ſeveral years before her 
marriage, and her mother in 1772 married Richard Lowe, 
who as well as his wife are till living. Neither Richard 


nor was any conſent given to their marriage by any perſon 
aling in that character, nor by the parents on either fide 


chat the parties were both of age. The queſtion for the 
opinion of the court turned on the validity of this mar- 
rage, —After hearing counſel on both files, L. Manſ- 
je ſaid, the queſtion is, What is the law ? The meaning 
of the at {26 G. 2. c. 335 is, that where there is the con- 

0 2 - 5 


putative father died in 1779, and his mother in 1764. 


Teece nor Mary Miles had ever any guardians appointed, 


but the ſaid Richard Teece, who applied for a licence, ſwore , 
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ſent of a father, or guardian law fully appointed; or of a 
mother, or guardian appointed by the court of chancery, 
the marriage ſhall be valid; but here there was no conſent 
by any ane, conſequently, in my opinion, it is void by the 
marriage act. There is no reaſon to except illegitimate 
children, for they are within the miſchiefs intended to be 


remedied by the att. By the court: Both orders con- 


firmed. Durnf. and Eaft, 1 V. 96. 


THe paſſage into Scotland being leſt open by the aA, 
many perſons have found their way thither to be married, 
in a manner very clandeſtine and irregular. And there 
hath been diverſity of opinions concerning the validity of 
ſuch marriages. 

Lord Starr, in his Inſtitutions of the Law of Scotland, 
page 26, ſays, The publick ſolemnity of marriage, is a 
matter of order, juſtly introduced by poſitive law, for the 
certainty of ſo important a contract; but not eſſential to 
marriage. Thence ariſes the diſtinction, of publick or ſo- 
lemn, and private or clandeſtine marriages. And although 

erſons who act contrary thereto may be juſtly puniſhed (a 

in ſome nations by excluſion of the iſſue of ſuch marriages 
from ſucceſſion), yet the marriage cannot be declared void 
and annulled ; and ſuch excluſions ſeem very unequal 
againſt the innocent children. But by the cuſtom of Ca- 
land, cohabitation, and being commonly reputed man and 
wife, validates the marriage, and gives the wife right to 
her thirds, who cannot be a vt therefrom, if ſhe was 
reputed lawful wife, and not queſtioned during the hul- 
band's life, till the contrary be clearly proved.” 

Mr. Erſkine, in his Principles of the Law of Scetland, 
pages 62 and 64, ſays, It is not neceſſary that marriage 
be celebrated by a clergyman. The conſent of parties 
may be declared before any magiſtrate, or ſimply before 
witneſſes. When the order of the church is obſerved, the 
marriage is called regular; when otherwiſe, clandeſtine. 
Towards a regular marriage, the church requires procla- 
mation of banns in the churches where the bride and bride- 
groom reſide. Formerly, not only biſhops, but preſby- 
teries, aſſumed a power of diſpenſing with proclamation o 
banns on extraordinary occaſions : but this hath not been 
exerciſed ſince the revolution.” 

In M. Douull's Inſtitute of the Law of Scotland, vol. 1. 
p. 112. he ſays, * Marriage is perfected by ſole conſent; 
for ' carnal knowledge is only the confummation of tt. 


Marriage is either ſolemn or clandeſtine. A ſolemn 1 
riag 


Poor, (Settlement by marriage.) 
riage is that which is celebrated by a miniſter of the eſta- 
bliſhed church, or one having the benefit of the toleration 
aft, after due proclamation of banns. This ought regu- 
larly to be done three ſeveral Sundays, in the churches re- 
ſpectively where the parties frequent divine ſervice ; but if 
they belong to an epiſcopal meeting, it muſt be done in 
their congregation, and likewiſe in the pariſh churches 
where the parties reſide; and in caſe the miniſter of ſuch 
pariſh ſhall negle& or reſuſe to publiſh the banns, it is de- 
clared ſufficient, if done in the epiſcopal congregation 
alone. But the publick ſolemnity is only a matter of order, 
and not eſſential to marriage ; and therefore, by the law of 
Scotland, not only a marriage ſolemnized by any miniſter 
or prieſt is good, but likewiſe cohabitation as man and 
wife, ſufficiently aſcertains the marriage, not called in 
queſtion! during their joint lives. Thoſe marriages which 
are not ſolemnized according to the order of the church, 
are termed clandeſtine. Notwithſtanding that clandeſtine 
marriages are equally binding with ſolemn ones, certain 
penalties are impoſed upon the parties, who thereby act 
contrary to the order of law ; theſe are, impriſonment for 
three months and a penalty upon the parties, with perpe- 
tual baniſhment or other arbitrary puniſhment upon the 

rſon that ſolemnizeth the marriage. Of old, the parties 
oſt their reſpective intereſts of jus mariti and jus relictæ; 
but that afterwards was altered. Perſons reſiding in Scot- 


land, who marry in England or Ireland, without proclama- 


tion of banns in due courſe, are ſubjeft to the pains of 
clandeſtine marriages. And the witneſſes to an irregular 

marriage are ſubject to a fine.” | 
But whether clandeſtine marriages in Scotland, of Eng- 
4% parties, who reſort thither to evade the Engliſh law, 
thall be ſuſtained in England, hath been doubted. And 
very learned men have queſtioned, notwithſtanding that 
ſuch marriages are valid by the law of Scatland, whether 
they are eſſectual in England. Where parties are bound, 
by the laws of their own country, to execute any import- 
ant aft or contract with certain ſolemnities; it is doubted 
whether they can elude their own law, by going purpoſely 
to another country where ſuch ſolemnities are not eſſential, 
and then returning immediately when the act is done. It 
is a queſtion of publick law ; and the moſt celebrated writers 
on publick law have holden that ſuch an act is fraudulent; 
t 18 fraudem fucere legi, which the laws of all nations diſ- 
allow. In the caſe of Rabinſan and Bland, M. 1 G. 3. 
which was upon a ſecurity given in France for money there 
O03 lolt 
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loſt at play, wherein the locality of the tranſaction came 
in queſtion, there is an obiter obſervation of L. Mansfield 
very remarkable. As to the money won at play, by 
the rule of the law of Epgland, no action can be maintain- 
ed for it. To this it has been objected, that the contract 
was made in France Therefore the law of France muſt 
revail, aud be the rule of determination; by which law, 
it is alledged, that the money is there recoverable before the 
marſhals of France, who can enforce obedience to their 
ſentences by impriſonment. I admit that there are many 
caſes, where the law of the place of the tranſaction ſhall be 
the rule: And the law of England is as liberal in this re- 
ſpett as other laws are. It has been laid dawn at the bar, 
tha: a marriage in a foreign country muſt be governed by 
the law of that country where the -marriage was had, 
Which, in general, is true. But the marriages in Scotland, 
of perſons going from hence for that purpoſe, were in- 
ſtanced by way of example. They may come under a 
very different conſideration ; according to the opinion of 
Huberus, p. 33: and other writers. No ſuch caſe hath yet 
been litigated in England, except one, of a marriage at 
Oflend, which came before L. Hardwicke ; who ordered 


it to be tried in the eccleſiaſtical court: But the young 


man came of age; and the parties were married over 
again; and ſo the matter was never brought to a trial.” 
Burr. Mansf. 1079. 

But in Buller's Law of Niſi prius, p. 113. there is a 
ſhort note of a cauſe wherein this point was afterwards de- 
termined, upon an appeal to the delegates ; wiz. . Comp- 
ton and Bearcrsft, Iſt December 1768. The appellant and 
reſpondent, both Engliſh ſubjects, and the appellant being 
under age, ran away without the conſent of her guardian, 
and were married in Scotland; and on a ſuit brought in the 
ſpicitual court to annul the marriage, it was holden that the 
marriage was good,” 

T. 2 G. 3. Stackland and Chardland. John Maes and 
Elizabeth Maſen, father and mother of the pauper, being 
both reſident in the pariſh. of Chardland, about the year 
1723, went from thence together, declaring they were go- 
ing to be married; and ſoon returned, declaring they bad 
been married: And from thenceforward cohabited as man 
and wife for about 30 years, um il the death of the ſaid 
Elizaieth. The pauper was born at Chardland in 1725 
and there baptized, and his baptiſm regiſtred as the fon of 

obn and Elizabeth Mass. The ſaid Fohn and Elizabih, 


me years before the death of the ſaid £lizabeth, * 
| : from 


Poor, (Settlement by marriage.) 
from the ſaid pariſh of Chardland to the pariſh of SHacbland. 
and there acquired a ſettlement by renting a tenement of 

ol. a year. They carried with them, from Chardland to 
Stockland, the ſaid pauper their ſon, whoſe ſettlement de- 
pended upon this queſtion, Whether the ſaid John and 
Elizabeth, the father and mother of the pauper, were to be 
conſidered as huſband and wife at the time of his birth ? 
It was contended at the ſeſſions, that the ſaid Fohn and 
Elizabeth were never married; or if they were, that the 
{aid Elizabeth had a former huſband then living. Concern- 
ing which, ſeveral witneſſes having been examined on both 
be the ſaid John Moes the father was produced, in order 
to prove that he and the ſaid Elizabeth were never married, 
and that the ſuppoſed other huſband was then living. 
But the court refuſed to receive his teſtimony. And on 
conſideration of the evidence before the court, they were of 
opinion that the marriage of John and Elizabeth was ſuffi- 
cienily proved, and that the pauper gained a ſettlement at 
Stockland, as part of their family, and diſcharged the order 
of the two juſtices for removing him to Chardland. It was 
moved to quaſh the order of ſeſſions. The objection was, 
that they ought to have admitted the father to give evidence 
of his never having been Jawfully married. But L. Manſ- 
field ſeemed to think, that 30 years cohabitation as man 
and wife was ſufficient proof to the juſlices to found an 
order of removal upon. However, a rule was made to 
ſhew cauſe, But on the laſt day of the term the objection 
was given up; and, by conſent, the order of ſeſſions 
was affirmed, and the recognizance diſcharged. Burr. 
Settl. Caf. 508. 

E. 2 G. 3. St. Devereux and Much Dewchurch. The 
queſtion before the ſeſſions was, Whether the marriage of 
John and Suſannah Meredith was ſutficiently proved? One 
witneſs made oath, that he and another witneſs were pre- 
ſent on the 7th day of February 1758, when a marriage 
was ſolemnized in the pariſh church of St. Devereux be- 
tween the ſaid John and Suſannah Meredith, by the mi- 
niſter of the ſaid pariſh by banns. And it appearing to 
the ſaid ſeſſions, that the entry of the ſaid marriage in 
the regiſter book of the ſaid pariſh was made in manner 
following, viz. © 1758. John Meredith and Suſannah Fen- 
tins were married by banns,“ but neither the miniſter, 
parties, nor witneſſes ſigned the ſaid entry, and that no 
other entry of the ſaid marriage was ever made, they 
therefore were of opinion, that the marriage was not 
lezally proved.” On ſhewing cauſe, it was urged in ſup- 
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port of their opinion, that this appeared, upon the ſtate of 
the caſe, to be a void marriage. For although the omiſſion 
of banny was originally only an offence againſt the eccle- 
ſiaſtical law, and even after the 7 & 8 N. c. 35. ſ. 2. the 
miniſter and clerk and man married without licence or 
banns were only ſubject to a penalty; yet fince the act of 
the 26 G. 2. c. 33. an entry of this, properly ſigned, is 
become ſo eſſential a circumſtance, that without it the 
marriage itſelf is null and void. But the court were of 
a different opinion. And L. Mansfield ſaid; It -was not 
incumbent on the perſons married, to prove that the banns 
were publiſhed, nor doth the entry directed to be made 
aſſect the validity of the marriage. In a ſuit perhaps in 
the eccleſiaſtical court for jactitation of marriage, it may 
be neceſſary to prove that all the ſolemnities of the mar- 
riage act have been punctually and regularly complied with: 
But God forbid that in other caſes (the legitimacy of chil- 
dren and the like) the uſual preſumpuve proofs r marri 

ſhould be taken away by this ſtatute. It was canvaſſed in 
parliament, at the time when the act was made, and uni- 
verſally agreed by all whoſe opinions were worth having, 
that it would not become neceſſary to prove the publication 
of banns. But at the ſame time he declared, that it was a 
matter of great publick concern for the preſervation of pe- 
digrees (which were now become very difficult to prove): 
And the entry ought to have been made according to the 
directions of the act. He went ſo far as to declare, that 
an information ought to be granted by the court againſt the 
miniſter for omitting it, if it ſhould appear clearly that it 
was owing to his neglett ; and that ſuch information ſhould 
be proſecuted by the attorney general at the king's expence; 
which he did not doubt would be readily directed, upon the 
recommendation of the court. And he ordered the fact to 
be further inquired into. And it came out that a regular 
entry had been made ; and that which was produced to the 


juſtices, was only a minute or memorandum. So the mi- 


niſter was juſtified. Bur. Settl. Caf. 506.. Black. Rep. 307- 

E. 7 G. 3- Morris and Miller. On an action for cri- 
minal converſation with the plaintiff's wife, the queſtion 
was, whether, to ſupport the action, there muſt not be 
proof of an actual marriage? The fact was, they were mar- 
ried at May-fair chapel. The regiſter or books could not 
be admitted in evidence. Keith, who married them, was 
tranſported ; and the clerk, who was preſent at the mar- 
Triage, was dead. So that the plaintiff could not prove the 


attual marriage by any evidence. But the counſel for the 
1 plaintiff 


REY 8 8 2 yg 


Poor. (Settlement by marriage.) 


plaintiff proved articles between the man-and his wife, made 
after marriage, for ſettling of the wife's eſtate, with the 
privity of 5 on both ſides. They proved cohabitation, 
name, and reception of her by every one as his wife, and 
inſiſted that this evidence is admiſſible ; and that lately in 
ejectment, before L. Mansfield, this ſort of evidence was 
offered and received. Unto which L. Mansfield ſaid, It 
certainly may be done fo, in all caſes except two: One is 
in proſecutions for bigamy ; and this caſe (if ſuch proof 
cannot be here received) 1s the other. It was proved fur- 
ther, that the defendant Miller confeſſed to the landlord of 


the lodgings, that ſhe was captain Morris's wife, and that 


he the defendant had committed adultery with her: And 


confeſſion is the ſtrongeſt evidence. —- L. Mansfield : I do 


not, at preſent, remember any action for criminal conver- 
ſation, when an actual marriage was not proved. Proof 
of actual marriage is always uſed and underſtood in oppoſi- 
tion to proof by cohabitation, reputation, and other cir- 
cumſtances from which a marriage may be inferred : But 
we will take time to conſider of it. Afterwards, he de- 
livered the reſolution of the court: In theſe actions there 


muſt be proof of a marriage in fact, as contraſted to coha- 


bitation and reputation of marriage ariſing from thence. 
Perhaps there need not be {trift proof from the regiſter, or 
by a perſon preſent ; but ſtrong evidence muſt be had of 
the fact, as by a perſon preſent at the wedding dinner, if 


the regiſter be. burned, and the miniſter and clerk are dead. . 


The caſe of bigamy is ſtronger than this. And on an in- 
dictment for that offence-Deniſon J. on the Norfolk cir- 
cuit, ruled, that though a lawful canonical marriage need 
not be proved, yet a marriage in ſact (whether regular or 
not) muſt be ſhewn. But except in theſe two caſes, I 
know of none, where reputation is not a good proof of mar- 
mage. Burr. Mansf. 2057. Black. Rep. 632. 

35 G. 3. KX. v. Bramley. Sarah Ward, widow of 
J. Ward, and her three children, were removed from 
Leeds to Bramley, Upon appeal, the reſpondents produced 
evidence of the ſettlement of J. Hard being at Bramley ; 
and, in order to prove his marriage with the pauper, wit- 
neſſes were produced, who proved that they had cohabited 
and lived together as man — wife, and were reputed to be 
man and wife till his death. The appellants offered to 
produce Sarah as a witneſs, to prove that ſhe never was 
married, or if ſhe was, it was in Ireland, under ſuch cir- 
cumſtances as rendered it void. The appellants alſo offer- 
ed witneſſes to prove the declarations made both by * 
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536 Poor. (Settlement by marriage.) 
| and Sarab, at different times, that they were never married, 
The reſpondents inſiſted that this evidence was inadmiſ- 
ſible; and the ſeſſions being of that opinion, rejefted the 
, fame, and confirmed the order, ſubject to the opinion of 
this court, whether the evidence offered was admiſſible or 
| not. By L. Kenyon Ch. J. This evidence was certainly 
admiſſible, though the juſtices wete to judge of the effect 
of it. In the caſe of K. v. St. Peter's, it was expreſsly 


diſprove the marriage. There are alſo many other caſes, 
in-which it has been decided, that the parents may be called 
as witneſſes with reſpect to the legitimacy of their iſſue; 
and if they may be called to prove that they are legitimate 
children, there is no reaſon why they ſhould be conſidered 
as incompetent, when called to prove that the children are 
illegitimate. But 1n all theſe caſes ſuch teſtimony is open 
to great obſervation. Durnf. and Eaſt, 6 V. 330. 
Wiſe ſhallfollow t ſeemeth to be a good general rule, that a woman 
F — matrying a huſband who hath a known ſettlement, ſhall 
caſe of Uphottery and Dunkſwell, M. 1 G. it was held, that 
the wife ſhall not gain a ſettlement with the huſband, un- 
till ſhe hath lived with him 40 days unremoveable as part of 
his family; yet afterwards, in the caſe of K. and Pince- 
Horten, M. 3 G. it was agreed by the court, that a wiſe 
is to be ſent to her huſband's ſettlement, though ſhe never 
lived with him there. And in the caſe of &“. Giles's and 
Everſiey Blackwater, H. 10 G. the widow was removed to 
the deceaſed huſband's ſettlement, though ſhe had never 
been there; and it was ruled by all the court, that the le- 
moval was good, and that ſhe muſt be ſent to the laſt legal 
ſettlement ol her huſband, having acquired no other {ct- 
tlement ſince his death. Caf. of S. 89g. 1 Se. C. 10. 
2 Sefſ. C. 112. 
SOM. It ſeemeth alſo to be agreed, that a wife can gain no 
— — ſettlement ſepafute and diſtinct from her huſband, during 
wirhuut her the coverture. As in the caſe of Aythrop Roding and White 
2 Reding, M. 30G. 2. (bereaftet following); where the 
wife, after the huſband was run away, went to live upon 
a copyhold of her huſband's, where her huſband had never 
reſided: it was held, that although ſhe might not be re. 
moved from thence, yet (her huſband being living) ſhe could 
not thereby gain a ſettlement. ; 
Huſband dead, It ſeemeth alſo to be agreed, that a woman marrying 2 
_ —.— 4 huſband that hath no known ſettlement, doth not loſe her 
known. former ſettlement which ſhe had before marriage. 1 


the 


held, that the ſuppoſed huſband was a competent witneſs to 


follow the huſband's ſettlement. And — in the 
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the great point of difference hath been, whether ſuch 
ſettlement continues to her during the coverture, or it is 
ſuſpended during her coverture, and only revives after the 


huſband's death. Which point includes in it this queſtion, 


Whether the pariſh where the woman was laſt legally ſet- 
tled before marriage, ſhall, by barely proving ſuch mar- 
riage, avoid the ſettlement with them during the huſband's 
life? or whether, in order to avoid ſuch ſettlement, it is not 
alſo neceſſary for, them to prove, that ſuch woman hath 
gained another ſettlement, that is to ſay,” that the huſband 
hath a ſettlement, and where ? | 

In relation to which caſe, whexe the huſband hath no 
known ſettlement, it hath been adjudged as follows: 

E. 2 G. St. Giles's and St. Margaret's. A woman mar- 
ries a foreigner; and her huſband dies. By the court: 
She muſt be ſent to the place of her ſettlement before mar- 
riage. 1 . C. 97. | 

7 12 G. K. and Chiding lone. It was ated, that a 
ſingle woman ſettled at Chiding fone, was married to a 
man who is ſince dead, but his ſettlement did not appear. 
And by the court, Her ſettlement before marriage ſtands. 
$tr, 683. 

M. 6 G. Uphottery and Dunkſwell. A woman is ſettled 
in Dunkſwell , and afterwards marries a vagrant, whoſe 
ſettlement doth not appear. But he goes and lives in Up- 
hattery, and dies there. Two juſtices remove the widow 
to Dunkſwell, where ſhe was ſettled before marriage. And 
by the court: Where it appears that the huſband in his 
lifetime had no legal ſettlement as can be found, there the 
marriage ſhall not put her in a worſe condition than ſhe 
was before, and is all one as the caſe of a Sco:ichman and a 
foreigner, and ſhe ſhall not loſe her former ſettlement. 
Caf. of F. 89. 1 Ce. C. $0. 

Hitherto the caſes ſeem to be agreed, being that the huſ- 
band is dead. But the difficulty is, where the huſband is 
ſuppoſed to be living. And in relation to this point, the 
following ſtron _ have been adjudged, 

M. 12 An. Dunefold and Miſſboraugb Green. A woman 
who was ſettled at Wilſborough, marries Archibald Pleyer, 
a Scoſchman, who had gained no ſettlement in England. 


Two juſtices removed her from Dunsfald to Wilſborough, 


the place of her ſettlement before marriage. Exception ; 
this is a married woman, and by her marriage ſhe ought 
to be ſettled where her huſband was, and this cannot be 
right; for if the juſtices may ſend away a wife, it is 
making a diyorce between huſband and wife; and if he 
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is a Srofchman, they ought to ſend her as part of his 4. 


mily, to the bordering counties of Scytland, according to 


the act of the 39 El. c. 4./. 6. The court held, though 
ſhe was a married woman, yet if her huſband had no ſet- 


tlement, ſhe could not gain any other ſettlement than ſhe 


had before marriage; and as for divorce it was none; for 
the huſband might come to her as well at Viſſborough Green 
as at Dunsfold. Foley, 249. Caf. of S. 31. 

Note; the act of the 39 El. only fays, that the Scatch. 
man himfelf, if a vagrant, inay be fo E but ſays no- 
thing of his family. 

a. 3G. St. GilePs and St. Margaret's. Sarah Ether. 
mgton was ſettled at Sr. Giles's ; and marries an [riſhman, 


By the court: The marriage will not put her in a work 
condition than ſhe was before ; and they held that ſhe con- 


tinued her ſettſement, notwithſtanding her marriage. Ci. 
of $8. 98. 
. G. X. and Wfterbam. The order ſpecially 
tated by the ſeſſions was this: It appeared to the court, 
by the teſtimony of Elizabeth Pinchen, that ſhe was, at the 
time the ſaid order was made, a married woman, and that 
her huſband was one Thomas Pinchen, who was born in 
MWilhßire, but in what place or pariſh he had a ſettlement, 
he never informed her, nor doth ſhe know; but that he us 
run away, and- ſtill living, for what ſhe knows. By the 
court: Whether the huſband: be living or dead, fignifies 
nothing. For unleſs it appears that he has a ſettlement, 
the woman muſt be ſent to the place of her ſettlement be- 
fore marriage : for ſuppoſing the huſband was born upon 
the high ſeas, or in Irelund, or a foreign country, if the 
woman might not be ſent to the place of her ſettlement be- 
fore marriage, ſhe might be ſtarved. Foley, 252. Burr. 
Settl. Caf. 368. | 

On the contrary, H. 12 G. 2. Stretferd and Norton, the 
caſe was thus: An Engliſh woman married an [riſbman 
who had no ſettlement in England. He ran away; two 
juſtices remove the wiſe to the place of her ſettlement be- 
fore marriage. And it was urged, that there could be no 
pretence that this ſeparated her from her huſband; and if 
the cannot be ſent thither, ſhe can be fent no where- 
But by Lee Ch. J. It is now a ſettled point, that by the 
marriage the woman's ſettlement is ſuſpended, whether 
the hufband has or has not a ſettlement ; for otherwiſe 
the juſtices might ſeparate. huſband and wife; and there- 
fore to make the order good, it ſhould have appeared that 
the man was dead, —And the order was quaſhed 2 


4 w 


- 4 & 
” * 


Poor. (Settlement by marriage.) 


whole court. And there were cited theſe two following 


caſes, viz. T. 1 G: Hanway and Marſton. It was there 
declared by the Ch. J. that the ſettlement of a woman, 
who married a vagrant, is ſuſpended during the coverture; 
and that as the huſband cannot be ſent to the place of the 
wife's ſettlement, ſo neither can the wife herſelf, becauſe 
an huſband and wife being as it were but one perſon, 
cannot be parted. T. 9 G. Shadwell and St. Fobn's Mapping. 
One Ridley, a vagrant having no ſettlement, married a 
woman who had a ſettlement in St. John's Mapping, and 
had four children by her born in Sepney. And it was held, 
that the children were not ſettled in the place where they 
were born, but where the wife had a ſettlement ; but that 
this was ſuſpended during the coverture, and it revived 
again upon the death of the huſband. Andr. 307. 2 SY. 
C. 185, 19 Vier, 376: Burr. Settl. Caf. 122*, 
Finally, in the ca 

talph's Biſhopſgate, H. 28 G. 2. it was adjudged as fol- 
flows: Eleanor Kinley having gained a ſettlement in &i. 
Bitalph*s pariſh by hiring and ſervice, afterwards married 
Thamas Kinley an Iriſbman, who had no ſettlement in Eng- 
and. About two years ago, the huſband entered on board 
a man of war bound for the Veſt Indies, but Eleanor about 
two months ago heard he was living; and the queſtion was, 


Whether her ſettlement which ſhe had before marriage, 


* Sir James Burrow ſays, he doth not find the caſe of Sad. 
well and St. John's Wapping in any printed book, or manuſcript: 
Dut it ſeems (he lays) to be the ſame caſe which he had heard 
reported in the form of a catch, to the following effect: 


A woman having a ſettlement 
Married a man with none: 
The queſtion was, he being dead, 
If that ſhe had, was gone ? 
Quoth Sir John PratthF Her ſettlement 
Suſpended did remain, 
Living the huſband : But, him dead, 
It doth revive again. 


Chorus of Puiſne Judges 


Living the huſband : But, him dead, 
It doth revive again. 


+ Then lord chief juſtice. 


ceaſed, 


e of St. John's Wapping and St. Be- 
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ceaſed, or was in ſuſpenſe, _— the coverture, and ſhe 
ſhould be looked upon as a caſual poor; or ſhe ſhould be 
ſent to the place of her ſettlement before marriage? Aſter 
full conſideration, Rider Ch. J. delivered the opinion of 
the court: 1. It is certain S?. Beotolph's was once her, ſet- 
tlement, and that is not diſputed. 2. That ſettlement con- 
tinues till ſhe gains a new one. 3. That ſhe has never yet 
gained a new one. To the ſecond point he ſaid, a ſettle. 
ment is a permanent thing ; it laſts during life, or till a 
new one is acquired; and there is no caſe to be found, 
where it has been determined or ceaſed ſooner. Neither 
can any perſon diſcharge his own ſettlement” ſooner, or by 
any other means. The queſtion is not, Whether ſhe 
ained any new ſettlement by marriage, but whether her 
old ſettlement was diſcontinued by her marriage with a 
perſon that had none? It is abſurd to ſay, ſhe ſhall loſe her 
own, without getting another. The objection that the 
buſband and wife would be ſeparated, is of no weight here; 
for they are ſepareted already. I muſt own the 4 caſe 
of Stretford and Norton is not to be diſtinguiſhed from the 
prefent, and is againſt our preſent opinion. To be ſure 
we muſt have great regard to former reſolutions in this 
court; but we muſt judge upon the caſes before us. How 


that caſe came to be determined ſo, I do not know; but 


there are at leaſt four authorities the other way (which 
perhaps might not then be cited), and we think the reaſon 
is with the old caſes. The huſband may come to her in 
one pariſh as well as the other, for he will be a vagrant in 
both, and liable to be treated as ſuch. The wife's ſettle- 
ment remains; having never been determined, but only, 
as it were, ſuſpended during the time that ſhe continued 


under the power and protection of her huſband, and was 


Whether the 
wiſe may be re- 
moved without 
the huſband. 


maintained and ſupported by him. Burr, Setil. Caf. 367. 
H. 9 E. St. Michael's and Nunny. Order of re- 
moval, reciting that the wife of a poor perſon who is now 
living had intruded, and was likely to become charge- 
able, and that the place of her fettlement was in the pa- 
riſh of St. Michael, ſhe is therefore removed thither. It 
was moved to quaſh the order, becauſe it did not appear 
the huſband was at the time of the removal in the pariſh 
of St. Michael, ſo that it may be, they ſent the wife away 
from the huſband, But by the court: We cannot intend 
he was not; if he was in the pariſh from which ſhe wa 
ſent, that indeed would vitiate the order; for the wile 
cannot be removed from her huſband : but as neither o 
theſe facts appear againſt the order, to ſatisfy us that » : 
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bad, we are not to preſume it to be ſo; and therefore it 
muſt be confirmed, Str. 544. Burr. Settl. Caf. 815. 

M. 14 C. 2.  Ironafton and Painewick. pon com- 
laint made by the churchwardens and overſeers of Paine- 
wick, that Mary the wife of William King had intruded 
into Patnewick, two juſtices removed her to Tronac ion, 
which they adjudged to be the laſt legal ſettlement of the 
huſband. Upon appeal, the ſeſſions confirm that order. 
It was HL. to quaſh theſe orders. The objection was, 
that the wife was removed without the huſband, and that 
this amounts to a divorce between the man and his wife. 
But the court over-ruled the objeftion ; for how doth it 
appear that the huſband was not at {ronaon at that time? 
The court will not ſuppoſe it to be wrong, unleſs it ap- 
pears ſo. The intruſion complained of was only by the 
wife, and they could not remove the huſband when he was 
not complained of- Burr. Settl. Caf. 153. 

H. 14 G. 2., K. and Higher Haltin. Two juſtices 
make an order to remgve Mary Bennet, wife of Samuel 
Bennet, to Higher Halton, which they adjudge to be the 
place of her laſt legal ſettlement. And the ſeſſions con- 
firm that order. It was moved to quaſh theſe orders : 


for that it doth not appear, whether it was this woman's 


ſettlement in her own right, or in the right of her huſ- 
band. And nothing ſhall be intended. 1 if it was 
not her ſettlement in right of her huſband, the juſtices 
had no power to ſend her thither. By the court: It is 
adjudged to be her laſt legal ſettlement. And ſhe could 
not be ſettled but where her buſband was. And we are 
not to intend any thing to vitiate the order. Therefore 
we cannot intend that the huſband's ſettlement was not at 


Higher Malton. And the motion was denied. Burr. 


Sell. Caf. 162. : ' 
7. 15 G. 3. Heylandfwain and Carleton. Two juſtices 
remove Johanna, wife of Simon Mac Owen, and their four 
children, from Haylandſiain to Carleton; ſtating in their 
order, that complaint was made to them by the church- 
wardens and overſeers of the poor of Hoylandſwarn, that 
Sunn Mac Owen, Fobanna his wife, and Mary, Margaret, 
Elizabeth, and John, their children, came to inhabit in Hoy- 
landſwain, not having gained a legal ſettlement there; and 
that the ſaid Simon Mac Owen is an Iriſbman, and hath done 
no att in England whereby to gain a legal ſettlement, and 
wat his ſaid wife and children are actually chargeable to 
Haylandſiwain; which complaint they adjudge to be true, 
43d that the laſt legal ſettlement of the ſaid Johanna — 
9 5 5 wife 
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wife of the ſaid Simon Mac Owen and of their ſaid children 
is in Carleton; and therefore they remove them thither, 
The ſeſſions upon appeal confirm that order, and ſtate ſpe. 
cially : That Jahn yas, father of the ſaid Johanna, in the 
year 1727, came with a certificate from Carleton to reſide 
in Hoylandſwain, and PIT his reſidence there, his daugh- 
ter Johunna was born, and continued to live with him 
there until ſhe was upwards of 21 years of age : That ſhe 
afterwards took a houſe at Hoylandſwain, and reſided there. 
in until ſhe was married to the ſaid Simon Mac Owen ; who, 
upon his marriage, went to reſide with the ſaid Zohan 
his wife in her ſaid hired houſe, and continued to refide 
with her therein from the time of their ſaid marriage, which 
was in September 1766, until ſhe and the ſaid children were 
removed, under the ſaid order, from the ſaid Simon Mac 
Otven, and from his ſaid dwelling-houſe wherein he then 
lived, and ſtill continues to refide : That the ſaid Sinan, 
from the time of his ſaid marriage, followed the buſineſs of 
a cloth-dreſſer, and thereby maintained himſelf, and his ſaid 
wife and family, until a little time before the ſaid order of 
removal was made; when his ſaid wife and children being 
taken ill of a fever, ſhe applied to the overſeers of Heyland- 
ſuain for relief, and ſhe was not recovered at the time ſhe 
was removed, and could hardly ride. It was moved to 
quaſh theſe orders, and objefted that this would occaſion 
a ſeparation between huſband and wife ; and amount in 
edit to a divorce. The huſband continues to live and 
reſide in Hoylandſwain, and acquires his living there by bis 
labour and induſtry. His wife cannot be ſent from the pa- 
riſh where he is reſident, as was agreed in the caſe of . 
Michael's and Nunny (a).—— On ſhewing cauſe, it was 
argued, that by the certificate act, the paiiſh granting the M 
certificate is bound to receive the perſon certified for, to- * th 
gether with his or her family, whenever they ſhall happen * 
to become chargeable : That Johanna has gained no ſetile- 
ment ſince her birth; ſhe could gain 2 her marriage, that 
for her huſband had none himſelf. Her former ſettlement Thi 
is not ſuſpended by her intermarriage with a man who had a þ 
none. It remains, and is communicated to her children. 
And the ſending her to Carleton doth not ſeparate her from 
her huſband; for he may go to her there. He ought not ſolut 
to remain in Heylandſwam. He hath as much right to be 
in one of theſe places as in the other. And for this was 


cited the caſe of &. Butolph's Biſbopſgate (5). But the count a m 
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were clear, that the removal was wrong. It is not like the 
caſe of the huſband being dead, or having left his wife. 
Here, the huſband is alive, reſides at Hoy/andfwarn ; fol- 
lows the buſineſs of a cloth-drefler there; and maintained 
his family by it for many years, till they were taken ill of 
this temporary fever, which obliged them to apply for re- 
lief. The pariſh have had the benefit of this labour nine 
years. The man is ſettled in a houſe, and carries on 
buſineſs in this place. There may be no buſineſs for a 
cloth-dreſſer at Carleton at all. Or this man may have no 
acquaintance there, He may ſtarve there, though he 
could maintain his family at Hoylandſwain. It is a cruel 
behaviour. — And both orders were quaſned. Burr. Settl. 
Caf. 813. | 

H. 18 G. 3. Cheſhunt and Hinkfworth, Two juſtices 
removed Sarah, calling her, in the order, the wife of 7oſeph 


worth, in the huſband's abſence, and without having ex- 
amined him. The order was not appealed againſt. The 
huſband ſoon after went to his wife and children at Hink/- 
worth, from whence they were all ſent back under a new 


order to Cheſhunt. The pariſh of Cheſhunt appealed againſt 


concluſive as to the huſband, as well as the wife and chil- 
dren. The ſeſſions however, after hearing evidence as to 
Griffin's ſettlement, confirmed the new order as to him, 
and quaſhed it as to the wife and children. The wife then 
went back with her children to her huſband at Cheſhunt. 
Aﬀter which, a third order was made, removing the children 
again to Cheſhunt. This was likewiſe appealed againſt, and 
confirmed as to all but two of the children who were under 
ſeven years of age, as to whom it was quaſhed. By L. 
Mansfield : There is nothing in this cale. It is admitted, 
that if they had put into the firſt order, that it was the hul- 
band's ſettlement, that would have been concluſive ; and 
the omiſſion makes no difference. The general rule 1s, 
that the huſband's ſettlement is the ſettlement of the wife. 
There are ſome ſpecial exceptions; as where the huſband 
is beyond ſea, But the preſumption is in favour of the 
general rule; and if this had been the caſe of an exception, 
it ought to have been ſtated. And the rule was made ab- 
ſolute to quaſh all the orders but the firſt. Douglas, 46. 
Cal. Caſ. 42. 

M. 19 G. 3. Ewell and Leigh. Two juſtices removed 
a married woman and her child, from Ewell to Leigh, in 
the abſence of the huſband. On appeal this order was 

Vol. III. | Pp quaſhed. 


Griffin, and five of her children, from Cheſhunt to Hinkſ- 


this order, and producing the former order, inſiſted it was 
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quaſhed. The huſband afterwards returning to Ewell, he, 
together with the wife and child were removed under a 
new order to Leigh; which laſt order the ſeſſions confirmed. 
But upon a certisrari and a rule to ſhew cauſe why it 


ſhould not be quaſhed, the counſel gave it up as not to 


On removal of a 
wife, itis ſuth- 
cient in the iir ſt 
in ſtanceto prove 
ker maiden ſet- 
tle ment. 


be ſupported ſince the determination of the aforeſaid caſe 
of Cheſhunt and Hinkfworth. Douglas, 45. Cal. Caf, 


9. | 
: H. 18 G. 3. X. v. Rytn. Sarah Kid/on and her child were 
removed from Minlalon to Ryton. The ſeſſions confirmed the 
order, and ſtated the following cafe :—That the order of te- 
moval was in the words following : Durham, to wit ; t9 the 
churchwardens, &c. Upon the complaint, &c. of J inlalin 
unto us, &c. that Sarah Kridſon the wiſe of Benjamin Kidſon, 
a ſoldier in his majeſty's regiment of foot called Yeung Buf 
now in America, and Hannah their daughter aged about 23 
weeks, have come to inhabit, &c, &c. we do adjudee 
that the lawful ſettlement of them the ſaid Sarah Ridſin 


and her ſaid child is in the ſaid townſhip of Ryan. We do 


therefore require, &c. By virtue of which ſaid order the 
paupers were removed to Nylon, who gave notice of appeal. 
Ambler, for the reſpondents, itated, that Saruh when 2 
ſingle woman gained a ſettlement in Ryton ; that her ſaid 
a'band is now in America, and it is not known whether 
he is living or dead; and that his ſettlement is unknown; 
and therefore the pauper had been removed to her ſettle. 
ment before marriage. Gyll and Hopper contra, objefled 
to the order of removal, and to the reſpondents going into 


evidence of the facts ſtated by Mr. Ambler, and prayed that 


the order might be quaſhed, as it was not therein ſtated 
that Benjamin Kidſzn was dead, nor evidence given that he 


vas dead, nor that the place of his ſettlement could not be 


known. But the court were of opinion to admit evidence 
of the facts ſtated by Mr. Ambler; and the fame being fully 
proved, difcharged the appeal. — Chambre was to have 


thewn caufe in ſupport of theſe orders, but the court called | 


upon the other fide ; and after hearing Davenport in ſup- 
port of the rule. IL. Mansfield: The ſeſſions ſay, that 
the evidence laid before them proved that which would 
make the order of the two juſtices right; and I think that 
upon the evidence the court of quarter ſeſſions did night- 
The other judges concurred. Rule diſcharged, and 
both orders affirmed. Cald. Caf. 39. 

And the ſame point came in queſlion in the caſe of A. v. 
Ediſore, otherwiſe Hedſor, M. 24 G. 3. and was deter- 
mined in the like manner. Cald. Caf. 371. E 

| 7 . FR Likewile 


Poor, (Settlement by marriage.) 
Likewiſe in the caſe of K. v. Wordsford, H. 23 G. 3. 


Mary Pitman widow, and her 4 children, were removed 
from Moodiford to Wimbourne Minfler in Dorſetſhire. The 
ſeſſions quaſhed the order, and ſtated the following caſe :— 
That by rule of the quarter ſeſſions in Dor/etſhire, on all 
appeals againſt orders of removal, the appellants ſhould be- 
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widow to her 
maiden ſettle- 
ment. 


gin, and 1n the firſt place ſhew ſome ſettlement of the pau- 


per out of the pariſh appealing. In purſuance of the ſaid 
rule, the appellants produced a copy of the regiſter of the 
birth of Mary Scutt in Aſpuddle, and ſhe ſwore that Mary 
Scutt was her maiden name, The counſel on the other 
fide objected that this was not ſufficient, but that the birth 
of Robert Pitman her huſband, or ſome other ſettlement of 
his, ought to have been ſhewn, and that to identify the 
ſaid Mary it was neceſſary to prove her marriage with P- 
man,—The court adjudged, that the proof of the birth of 
Mary Scutt was ſufficient, and that the onus proband: of the 
marriage lay upon the reſpondents in order to prove their 
caſe, and quaſhed the order. A rule was moved for, to 
ſhew cauſe why the order of ſeſhons ſhould not be quaſhed, 
upon the ground, that the pauper having been removed as 
a widow, imported, That it was a removal to her late huſ- 
band's ſettlement, and that her maiden ſettlement was no- 
thing to the purpoſe. But by the court, It may be the 
huſband had no ſettlement ; and if he had, till diſcovered 
her own would in the mean time remain. It is envugh in 
the firſt inſtance : the ſeſſions have done right. Motion 
denied. Cald. Caf. 236. 2 Conſt. Bott. 16. 

Although it is generally true that no ſettlement ſhall 
be good, which is brought about by fraud or practice; 
yet it ſeemeth that the rule faileth in this caſe, and that 
if the marriage take effect, the ſettlement is good; for 
the following caſes do proceed upon ſuch ſuppoſition. 

MN. 11G. A. and ards, The overſeer; were in- 
difted for a conſpiracy, in giving a ſmall ſum of money 
to a poor man of another parilh, for marrying a poor 
lame woman of their own pariſh, and ſo by this contriv- 
ance conſpiring to ſettle the woman in the other pariſh, 
where the huſband was ſettled. By the court : If there is 
a conſpiracy, to let lands of 101. a year to a poor man in 
order to gain him a ſettlement, or to make a certificate 
man a pariſh officer, or to ſend a woman big of a baſtard 
child into another pariſh to be delivered there, and ſo to 
— the pariſh with the child, theſe are certainly crimes 
indictable, But this indiAment was quaſhed for want of 
werment, that the woman was laſt legally ſeitled in the 
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— relieved by her marriage. 8 Mad. 321. 1 Sep. C. 
105. 
H. 6 G. 2. K. and Parkins. A ſingle woman of Studi, 
big with child of a baſtard, was ſent back to Studley. Par. 
kins, overſeer of Studley, threatened, with all the ſeverity 
of the law, to force her to marry a ſtranger of another 
pariſh, againſt both his and her conſent, he giving five 
guineas to the huſband, and keeping him in liquor. By 
the court: Shew cauſe why information ſhould not go. 
1 Se. C. 176. | 

M. 17 G. 2. X. and Watſon. An information wa: 
granted againſt Yatſon and others, ſor procuring one Vine 
a ſoldier, who had a ſettlement in the pariſh of Brill, to 
marry a poor woman who was an ideot, and chargeable to 
the pariſh of Dorton, by giving Vine 10 l. and a fat hog for 
marrying her, whereby ſhe became chargeable to the (aid 
pariſh of Brill. 1 Wilſon 41. 

T. 7 G. 3. K. and Tarrant. On ſhewing cauſe why an 


information ſhould not be granted againſt an overſeer of 


the pariſh of Hewiſh, for procuring one Richard Few, a 
poor man of the pariſh of Wilcot, to marry Elizabeth Swan- 
ton a ſinglewoman with child of a baſtard, in order to pet 
the baſtard ſettled in the pariſh where the huſband was A 
tled: The rule was made abſolute for an information, 
Burr. Mansf. 2106. 

H. 23 G. 3. A. v. Compton et al. Cockell moved for an 
information againſt the overſeers and inhabitants of Den- 
caſter, for conſpiring to prevail upon a ſoldier to mati a 
poor woman of their. pariſh then big with child, for the 
purpoſe of throwing her upon the townſhip of Kirity, 
where her huſband the ſoldier was ſettled. The affidavit, 
as ſlated by Mr. Cockell, very ſtrongly impeached the 
conduct of the defendant. —By L. Mansfield and. the court: 
Great inconvenience has been felt from the prac- 
tice of obliging perſons in low circumſtances to ſhew caule 
againſt informations, and to come afterwards before this 
court from perhaps a very remote part of the country, and 
conſequently, at a great expence, to receive judgment. To 


| be ſure this appears to be a very fit ſubject for proſecution; 


but juſtice may eſſectually be done otherwiſe, and it will be 
more proper in all ſuch caſes to take the common remedy, 
and proceed by way of indictment. Motion denied. Cit 
Caf. 246. 

[N. B. The mayor and town clerk of Dancafler were 
included in this application; but the court thought that 
the affidavit did not ſufficiently reach them: If it had 
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L. Mansfield ſaid, the court would have granted the rule 
againſt them.] 


viii. Of ſetilement by paying pariſh rates. 


By the 13 & 14 C. 2. c. 12. Forty days inhabitancy ſhall 
gain a ſettlement. 

But if any perſon who ſhall come to inhabit in any tawn or 
pariſh, ſhall be charged with and pay his ſhare tawards the 
publick taxes or levies of the ſaid town or pariſh, he ſhall be 
adjudged to have a legal ſettlement in the ſame. 3 W. c. 11. 
ſ. 6 


But by 36 G. 3. c. 101. no perſon after 22d June 1795, 
who ſhall come into any pariſh, townſhip, or place, ſhall gain 
any ſettlement therein by being charged with and paying his 
ſhare towards the public taxes or levies of ſuch place, for and 
on account or in reſpect of any tenement nat being of the yearly 
value of 10], ſ. 4. 

But by the 9 & 10 W. c. 11. Perſons reſiding under a 
certificate ſhall gain no ſettlement by being rated to and paying 
any ſuch levies, taxes, or aſſeſſments. 


\ 
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Shall be charged with] Although the rate be in form, or Form of the 


in the manner of making it, not ſtrictly legal, but void; 
yet if the party be rated and pay to ſuch a rate, he ſhall 
gain a ſettlement: For it would be hard, that one of the 
pariſh ſhould come and ſay, that it was a void rate, being 
of their own making, and acquieſced under, and the mo- 
ney paid accordingly. 19 Vin. 386. St. Giles's Cripple- 
gate and St. Mary Newington. | 

In the caſe of K. v. Eagbaſton, H. 36 G. 3. it was de- 
termined, that if a perſon's name be inſerted in a rate 
after payment, it is not ſuch a rating as will gain a ſettle- 
ment, Durnf. and Eaſt, 6 V. 540. 


rate. 


Shall be charged with and pay his ſhare towards the publick Poor rate, 


taxes] M. 13 G. Sealon Tongall and Worpleſdon. The landlord 
was rated to the poor for the tenement, ' as being in his 
hands, and the zenant paid the rate. By the court: The 
tenant doth not gain a ſettlement, unleſs he be both rated 
and pay. Foley, 128. 2 Sefſ. C. 122. | 

ZE. 4 G. 2. Kingver and Kingſwinford. A perſon rented 
a tenement and paid all parochial taxes for the ſame in his 
own right, but was not rated in the pariſh books ; but the 
name of Richard Cotes that rented the tenement before was 
kept in the levy books. By the court: This was no ſet- 


dlement. Foley, 120. | 
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M. G. 2. Sarrat and Bovington. The landlord, who 


never occupied the houſe, was charged to the poor rate; 
but the tenant, on demand of the overſeers, paid it. By 
L. Hardwicke Ch. J. and the court: The charging is the 
principal act, as it infers notice to the pariſh ; but both 
are neceſſary. The tenant muſt both be charged and pay, 
in order to gain a ſettlement. Burr. Settl. Cal: 73. : 

M. 10 G. 2. X. and Bramſhaw. The landlord of the 
houſe, who was alſo overſeer of the poor, was charged to 
the poor rate; but the tenant, on demand of the ſaid land. 
lord, paid the rate. By the court: It is a ſettled point, 
that a perſon muſt be rated as well as pay; otherwiſe he 
gains no ſettlement. Burr. Seil. Caf. 98. 

H. 10 G. 2. Lower Walton and Appleton. The father 
was rated, and the ſon who occupied the tenement paid 
the rate. By the court : This gained no ſettlement to the 


ſon. Burr. Settl. Caf. 100, 


But yet it is not neceſſary that the occupier ſhould be 
rated by name: As in the cafe of X. v. Brightmen, E. 
8 G. Where a man lived in a place called Heſcue's tene- 
ment, and paid taxes there by the name of the occupter of 
Hoſcoe s; this was adjudged to be a ſufficient deſignation of 
the party, ſo as to gain a ſettlement. 8 Mad. 38. Burr. 
Mansf. 1062. 

T. 31 G. 2. Painſwick and Cirencefler. The Pauper, 
Tſaac Miorman, took a'houle in Cirenceſler, of one Thomas 
Clifford; and agreed to pay the land tax, and poor taxes, 
and all other taxes. The rating was thus: © Thomas 
Clifford, or tenant,” Moorman paid the taxes; and the 
overſeers gave receipts to him in his own name. 
landlord Thomas Clifford lived five miles off, It wa 
urged, that Jſaac Moorman himſelf was not rated; being 
neither expreſsly named, nor even perſonally hinted at. 
But the court was clearly of opinion, that this man was 
ſufficiently charged, to notify to the pariſh of Cirenceſ# 
that he was an inhabitant there, and conſequently gained 
a ſettlement by payment of the rates ſo charged. Burr 
Settl. Caf. 465. 

Z. 4 C. 3. Openſhaw and Gorton, James Bowden, ſet- 
tled at Openſhaw, took a houſe and two cloſes at Garton, 
and the landlord was to pay all taxes and levies but the 
window-tax. The rating was thus: „ Bowden's.” Tit 
landlord himſelf for ſome time paid the taxes; but in the 
laſt year, the landlord having ſome diſputes with the over- 
ſeers about his aſſeſſments, directed the overſeers to — 
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upon his tenant Bowden for a poor rate and a church rate, 
and tell him that he his landlord ordered him to pay, and 
he would allow it to him out of his rent. The tenant 
paid the ſame, declaring he paid them for his landlord, 
and the overſeer ſaid he accepted them accordingly, But 
the landlord, not being aſked by the tenant to allow it, 
did not allow it out of the rent till three quarters-of a year 
after he left the eſtate (which was fix days before the order 
of removal), when he repaid the money. It was objetted, 
that in this caſe the tenant was neither rated nor paid. By 
L. Mansfield Ch. J. This was a tenant's tax: And he 1s 
alſeſſed by name, Bowden's. The 1 betvreen 
his landlord and him, that the landlord ſhould pay it, is 
nothing to the pariſh. Burr. Settl. Caſ. 522. Black. Rep. 
7 14 C. 3. St. Olave's and Warblington. ' The pauper, 
William Freemantle, being ſettled at Warblington, hired a 
houſe, and lived in St. Olave's, where a church rate was 
made in 1773, wherein his name appeared thus: William 
« Freemantle (to bring ſecurity) 1s. 6d.” And the ſaid 
ſum was received by the churchwarden. But the ſaid 
churchwarden (who had given this evidence) heing croſs- 
examined, it appeared that the rate, when firſt made, was 
caſt up, and no ſum of money was ſet againſt the name of 
William Freemantle ; but that afterwards, the churchwarden, 
being continued in his office for the next year, met the 
pauper, who told him, “he had got a certificate from 
« Warblingtin, and had delivered it to the guardians of 
« the poor houſe.” That thereupon the ſaid churchwar- 
den demanded of him, and received of him, the ſum of 
Is. 6d. and afterwards (on the ſame day) ſet down in 
figures the ſaid ſum in the rate made in 1773 : But finding 
that the pauper had no ſuch certificate, he offered to return 
the money, and the pauper refuſed to accept it. By the 
court: This is not an informal rate, or irregular in the 
0770 of making it. It is no race at all. Burr. Settl. 

787. | 

M. 18 G. 3. Aſhley and Walſall, The pauper Foſeph 
Dean took a farm in the borough of Falſall, and paid the 
poor rates in his own right, which were charged in theſe 
words only, Late Lowbridge's houſe, 21. 6s. 0d.—1s. 6d. 
That various other tengments in the ſaid borough were 
charged in the ſame manner after new inhabitants had 
come into them, who ſeverally paid the rates for them: 
That this tenement had been ſo charged ever ſince one 


Lowbridge left it. The queſtion was, whether this form 
of 
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F rating was ſufficient to gain a ſettlement, as there was 
no doubt of the pauper's having paid the rate? — By 4/ton ]. 
and the court (L. Mansfield being abſent): It is agreed 
that the perſon muſt be both rated and pay; and as to the 
manner how he is to be rated, it is clear, that his name 
need not be inſerted in the rate: If the pariſh have ſuffici- 
ent notice of him, it is enough; paying under rating is 
equivalent to notice, and the officers have received the 
rate of this man for two or three years, and therefore 
muſt have known him; and it is «ſlated that he paid in 
his cwn right: And it was determined that he thereby 
gained a ſettlement. Cal. Caf. 35. 

H. 21 G. 3. Bailey and Heckmondwicke, The mother 
occupied the houſe, and was rated and paid the taxes till 
the time of her death; after which, her ſon occupied the 
houſe and paid taxes, but the pariſh officers continued her 
name in the rate, knowing at the ſame time that ſhe was 
dead. By L. Mansfield : There muſt be ſuch a rating, and 
Paying, as to ſhew manifeſtly that the pariſh had notice, 
Here the rate was continued in the name of a dead perſon, 


- whom the pariſh officers knew to be dead. The rate ought 


to be made on the occupier, and could be on nobody elle. 
This (he ſaid) was determined in the above caſe of X. 
and Malſall, where the rate was Late Lowbridge's, 
Douglas, 543. Cal. Caf. 103. 

H. 21 G. 3. Croydon and Corhampton. The overſeers 
made a rate for 2 8. in the pound, in this form. “Rent 4. 
« Q. certificate. Occupier, Richard Goodiff, Sum al- 
„ The overſeers demanded 8 s. for the 
rate, declaring he was aſſeſſed in that ſum for the relief of 
the poor. Goodiff objetted, alledging that he was not a 
pariſhioner. The overſeer opened the rate book and 
ſhewed him his name therein, and threatened to diſtrain 
for the 8s. if he did not pay it. Goodiff, on this, paid the 
money directly. In the afternoon of the ſame day, the 
overſeer returned, with the veſtry clerk, and offered to te- 
turn the money, ſaying he had taken it by miſtake. Goodiff 
refuſed to receive it. The overſeer however left it, and 
went away; on which Goadiff threw the money alter him. 
It was objetted, that here was no rating. There was no 
ſum put againſt Goodiff's name. The pariſh knew he oc- 
cupicd the houſe, but they never intended to rate him. The 
miſtake of the overſeer {and corrected ſo ſoon), in ſuppoling 
him rated when he was not, could not be binding upon the 
pariſh. But by L. Mansfield: There is no queſtion in 
the caſe. The title of the rate is,- Two ſhillings in the 

| pound; 
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und; and in the column of rent, Goodiff's rent is 41, 
Huis fixes his proportion of the rate. For what purpoſe 
was his name inſerted, if not to rate him? And beſides, 
he has paid it, and againſt his will; and he ſhall not have 
it in his power to ſay, upon reconſi lering the matter, I 
have thought better of it, and you ſhall not gain a ſettle- 
ment. Denglat, 509. Cal. Caf. 108. 

. N G. 3. K. v. Llangammarch. The pauper was re- 
moved frem Llanwflyd to Llayugammarch, which removal 
was confirmed at the ſeſſio is, to whom it appeared, that 
the pauper in May 1778 rented a houſe and land in Llan- 
gammarch at 5 l. per annum. No agreement was then 
made between the landlord and tenant about payment of 
the taxes. The houſe is called Bryn Fruſt, or //1ynllwyd, 
and the land is rated to the poor tax in Llangammarch, by 
the name of /Yayn/luyd. The pauper lived one year in 
the houſe, but paid no taxes for it. In September 1778 the 
landlord informed him, that taxes were wanted jor his 
land, who deſired the landlord to pay them, and he would 
repay him the ſame. In fatt no taxes were ever paid by, 
or demanded from, the tenant ; but it appeared that the 
landlord paid the taxes, and that the pauper allowed them. 
The overſeer of Llangammarch, who received the taxes 
from the landlord for this land, knew nothing of the pau- 
per; nor whether or not he reſided at this farm at the 
time. A rule was obtained to ſhew cauſe why the order 
of ſeſſions ſhould not be quaſhed.—Bower and Leice/ter 
ſhewed cauſe, and cited the caſes of X. v. Painſwick a), 
and K. v. Walſall (b). Caldecat, contra, was ſtopped by 
the court, —Aſhhur/t J. The circumſtance ſtated in this 
caſe, that the overſeer did not know the pauper, nor whe- 
ther he reſided on this farm, diſtinguiſhes it from the caſes 
cited, The ground of the determination in X. v. 3 
wick, was the notoriety of the occupancy. For when Mr 
J. Denniſon thought that rating the houſe only might be 
lufficient ; he added, “ for the pariſh could not but know 
* who was the occupier.” That, indeed, is the natural 
preſumption ; but we cannot preſume againſt the facts of 
the caſe; and here it is expreſsly ſtated as a fact, that the 
overſeer knew nothing of the pauper, or whether he re- 
ſided at this farm. The reaſon why a party gains a ſet- 
tlement by paying taxes is, becauſe it is an admiſſion by 
the pariſh that he is an inhabitant. There is no founda- 


ee, 


(a) Ante, this title. (5) Ante, this title. 
tion 
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tion for the diſtinftion which has been taken between the 


knowledge of the overſeer, and that of the pariſh at large; 
for the overſeers are the truſtees for, and tranſa the bufi- 
neſs of, the go and they ought to know the ſlate and 
conditions of the. inhabitants. = indeed, if we could 
preſume either way, it would rather be, that the pariſh 


even did not know that the pauper reſided in this farm. 


Buller and Groſe I'. of the ſame opinion. Rule abſolute. 
Durnf. & Eaſt, 2 V. 628. 

E. 7 G. 2. Oalebumpton and Kenton. A tidewaiter re- 
ſided in Kenton, and had a ſalary. He was rated for this 
ſalary to the land tax in Kenton. It was paid for ſome 
time by himſelf, but repaid to him by the collector of the 
cuſtoms; and afterwards was paid by the collector. It 
was objected, that a taxation, without payment, gains no 
ſettlement : Then the queſtion is, Whether he paid his 
ſhare towards the publick taxes and levies of the pariſh ? 
And it is plain that he has not. For it was not his own 
money, but the money of the co'letor. By L. Hard. 
wicke Ch. J. Suppoſe a landlord has agreed to reimburſe 


his tenant, would not the tenant be ſetiled ? This colicCtor 


did not pay it to exonerate the pariſh, but to better the 
man's 4 And by the court: It hath been ſettled, 
that the land tax is a pariſh tax within the act; and his 
being taxed for his ſalary makes no difference. Burr. 
Settl. Caf. 5. 

And in the caſe of Bramley and Armley, H. 9 C. 2. 
John Cloſe, the pauper, aſter his ſettlement in Bramley, 
removed with his family, and inhabited and farmed lands 
at Armley, for which he was charged and paid two quar- 
terly payments to the land tax only. It was urged, that as 
the land tax is always allowed or repaid by the landlord, 
the payment thereof can gain no ſettlement to the tenant. 
By the court : It hath been a great doubt, whether in this 
reſpeR the legiſlature did not mean parochial taxes. But 
this hath been long gotten over: and the land tax has 


been holden to be within the aft, from the notice of inha- 


bitancy that ariſes by the party's being aſleſſed and paying 
it. Burr. Settl. Caf. 75. R | 

So alſo in the caſe of K. and Chidingfold, H Zo. C. 2. 
It was moved to quaſh an order of ſeſſions, not ſtating the 
caſe, but merely the queſtion, Whether the tenant's pay- 


ing the land tax (which was allowed to him again by his 


landlord) amounts to ſuch a notice, as ſhall gain the te- 
nant a ſettlement ? Which the ſeſſions held, that it did not. 
la ſupport of the motion, was cited the caſe of Oaleſanp- 


ian 
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tan and Kenton, where a tidewaiter's being taxed to the 
Jand tax tor his ſalary, was holden to be ſuſfecient notice ſo 
as thereby to gain a ſettlement, even. though it was paid by 
the collettor. And the aforeſaid caſe was cited of Armley 
and Bramley. On __— cauſe, the counſcl on the other 
fide acknowledged, that they could not ſupport the order : 
the point being already fully ſettled by former determina- 
tions. And the rule tor quaſhing the order of ſeſſions was 
made abſolute. Burr. Sell. Caf. 415. 

And in the caſe of Fulbam and St. Margaret's es 
minſſer, M. 33 G. 2. The tenant was aſſeſſed to and 
paid the land tax; which was allowed to him by his land- 
lord, on ſettling his account with him for the rent. It 
was inſiſted, that it hath been often and fully ſettled, that 
this will gain a ſettlement. And upon that ground of its 
being a ſettled point, the court adjudged accordingly. Burr. 
Seltl. Caf. 488. a | 

H. 15 G. 3. Carſhalton and St, Magnus. The pauper, 
Thomas Rummels, living in a houſe at Carſhalton belongin 
to William Bridges eſq. paid the land tax there. The affe. 
ment was, © Landlord rated, William Bridges eſq. for 
lands and tenements in the occupation of TY ma Rum- 
« mels.” The court were of opinion, that the landlord is 
the perſon rated, and not the tenant; that it was a very 
hard cale upon the poor man ; but they thought the objec- 
tion too ſtrong to be got over. Burr. Se!tl. Caf. 829. 

E. 17 G. 3. K. v. St. Mary Whitechapel. The pauper, 
James Turner, a labourer in the dockyard at Portſmouth in 
the pariſh of Portſea, was rated and paid to the land tax at 
Poriſea, and reſided there upwards of 40 days. That all 
the officers in the ſaid dockyard were rated to the land tax. 
And it was adjudged that he thereby gained a ſettlement. 
Cald.. Caf. 24. | | 

E. 23 G. 3. K. v. Mitcham. John Heard and his family 
were removed from Mitcham to Moredon. The ſeſſions 
quaſhed the order, and ſtated the following caſe: That the 
pauper inhabited for ſeveral years a houſe at Moredon which 
he rented of Mr. Gafſon, who was alſo an inhabitant there, 
at the yearly rent of 51. clear of all taxes, parliamentary 
and parochial, That whilſt he ſo occupied the ſame, an 
aſſeſſment for the land tax was made on the ſaid pariſh of 
Moredon, the title of which was, Surry, &c. an aſſeſſment 
* on the inhabitants of the pariſh of Moredon, for raiſing 
* ſum by a land tax, &c.“ in the following form: 


Rent Landlord's name | Tenant's name L * & 
£50 © Mr. Gaſſon Jenn Heard o 9 That 
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That Heard paid the ſaid 9s. 94 d. to the collector who de- 
manded the ſame.—By L. Mansfield : The queſtion is, 
whether the lanclord or tenant is the perſon charged ? The 
alleſſment does not ſay who is, but the names of both 
landiord and tenant are uſcd. The rate alone then in this 
cale is no charge upon either. The anſwer to this queſtion 
muſt therefore be gathered from other circumſtances. In 
the firſt place, who ought to be charged ? Undoubtedly the 
occupier ought. The landlord, it is true, is the debtor, but 
the rate is pointed at the occupier. The pariſh cannot tell 
who 1s the landlord, or who has a rent charge.” It is upon 
the occupier that the officer of government takes his re- 
medy ; and tho' the landlord is directed to allow the ſum 
levied out of the rent, the pariſh have nothing to do with 
tranſactions between landlord and tenant : This is a mat- 
ter between them; but for the ſake of the publick, the 
occupier, the oſtenſible perſon, is to be conſidered as the 
perſon firſt liable. The next conſideration is, what does 
the aſſeſſment profeſs to be? It profeſſes to be an aſſeſl. 
ment on the inhabitants, that is, the occupiers; the landlord 
may or may not be an inhabitant; the tenant muſt be. 
Then of whom is it demanded ? Of the occupier. Who 


Pays it ? The occupier. We may therefore ſupply from 


the circumſtances that which is omitted in the rate itſelf; 
and intend here, that which was expreſſed in the above caſe 
of K. v. Carſhalton; with which the preſent. deciſion does 
not interfere. Order of ſeſſions quaſhed ; and the order 
of the two juſtices affirmed. Cald. Ca/. 276. 

M. 24 G. 3. A. v. Enden, &c. Thomas Lowell and his 


family were removed from Tittc/worth to the united town- 


ſhips of Endon, Longſdon, and Stanley. The ſeſſions con- 
firmed the order, and ſtated the following caſe : That the 
pauper being ſettled in Endon, rented a cottage of Lord 
Macclesfield at Lady-day 1776, in the hamlet of Titteſwer!h, 
at 20s. a year. And at the time of taking, it was agrecd 
that, the pauper ſhould pay the land tax and all other taxes; 
but it did not appear that this agreement was known to the 
pariſh officers of Titieſworthb. The pauper entered at 
Lady-day 1776, and continued until he was removed in 
December 1782, all which time he paid the land tax for the 
premiſes ; but at Michaelmas 1780, being ill and reduced in 
circumſtances, he deſired the pariſh officer to be exculed, 
which he promiſed to uſe his endeavour to do, and he never 
paid the land tax after Lady-day 1781. And it appeared 
trom the rates of 1781 and 1782, that neither the pauper 3 
name, or that of any other perſon living in the ſaid 75 
mile 
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miſes, were inſerted therein, or that L. Macclesfield was 
rated for the ſame, though the pauper continued on the pre- 
miſes till December 1782: but it appeared ſome other pre- 
miſes of L. Macclesfield*s, in the occupation of George Gilman, 
were inſerted in the aſſeſſment of 1781 and 1782, in the 
ſollowing manner; which were not inſerted in any of the 
rates produced previous to the rate of 1781. 


Sum aſſeſſed 
o 0 5 


Houſes & lands 


Kames of proprietors | Names of occupiers 
Houſe & land 


Earl of Macclesfie/d George Gilman 


The pauper lived in part of the ſaid cottage, and during 
ſome of the time let the remaining part, together with half 
an acre of land, for 31. 10s. od. a year. In the land tax 
aſſeſſment of 1776 and 1779, L. Macclesfield was aſſeſſed for 
the ſaid premiſes. In 1780 the form of the aſſeſſment was: 


Names of proprietors | Names of occupiers | Houſes & lands | Sum aſſeſſed 
Earl of Macclesfield Thomas Lowell Houſe & land 0 © $6 


The only rates produced were thoſe for the ſaid years 1776 
and 1779, 1780, 1781, 1782. It was urged in ſupport of theſe 
orders, inter alia, That the tenant's name was firſt inſerted in 

the rate in 1780, the time when an act paſſed for regulating 
the right of voting at county elections; which aft direts 
the very form of aſſeſſment here uſed for the land tax rate; 
that it muſt therefore be preſumed, that the tenant's name 
was now introduced merely in compliance with that 
act, and not with any view of making any alteration in the 
perſon charged. The counſel on the other fide were 
ſtopped, ——By L. Mansfield : The queſtion is, who is 
rated? It is a queſtion of fact. Here is no title to the rate, 
and upon the face of the rate it ſtands indifferent. What 
then are the circumſtances ? In the firſt place, the officers 
have applied to the tenant, and he has paid. He afterwards, 
in conſequence of his poverty, applies to be exempted from 
payment in future. This is complied with; and what fol- 


lows? They never charge any body elſe. They therefore 


thought the tenant ought to pay, or nobody ; and this is 
deciſive, that the landlord was never intended to be rated. 
o inconveniences need be incurred from the proviſions of 


the late act of parliament ; it does not prevent the pariſh 


from rating any body by name, as was done in the caſe of 
K. v. Carſhalton (a). They may {till declare their inten- 
tion to rate the landlord. The other juſtices concurred, 
goth orders quaſhed. Cald. Caf. 374. 
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M. 25 G. 3. K. v. St. Lawrence Wincheſter. Charly 
Scullard and his family were removed from Eaſimeon to 9. 
Lawrence Wintheſler : The ſeſſions confirmed the order, 
and ſtated the following caſe : That the pauper reſided in 
Petersfield under a certificate from St. Lawrence Wincheſier, 
That he removed before the making the aſſeſſment aſter. 
mentioned into Eaſimeon, and occupied a houſe there till 8th 
May 1784, the day he was removed: That William Clark 
was the proprietor of the ſaid houſe : That on 7th Jun 
1783 a land tax aſſeſſment ſor the tything of Eaftmeon was 
made in the following form: “County of Southampton, to 
« wit. For the tything of Haſimeon in the ſaid county, an 
« aſſeſſment made in purſuance of an act of parliament 
« paſſed in the 23d year of his preſent majeſty's reign, for 
granting an aid to his majeſty by a land tax to be raiſed 
« in Great Britain for the ſervice of the year 1783. 


Rentals Names of proptictors | Names of occupiers | Sums aſſeſſed 
1 0 33 Mr. Nilliam Clarke Charles Scullard o 4 o 


That the pauper paid Jeſeph Terrell (who - called at his 
houſe) 2s. 04d. being for one half year of the faid aſſeſ- 
ment, and Terrell gave him the following receipt: Cd. 
« ber 20th, 1783, received of Mr. Charles Scullard 28 0d. 
« for half a vear's land tax for Mr. Clarke's houſe, due at 
« Michaelmas laſt paſt; per Foſeph Terrell, aſſeſſor.” That 
Terrell was collector of, as well as aſſeſſor to, the land tax. 
L. Muntficld: It has been decided over and over 3. 
gain, that the occupier muſt be preſumed to be rated, againſ 
whom the firſt remedy lies as between him and the publick. 
He:e his name is in the rate, and the officer receives of 
him. There is not a tittle to ſhew that the pariſh meant 
to rate the landlord, The receipt only deſcribes the pre- 
miſes, upan which the aſſeſſment was made. —— Buller |, 
It was cxpreſsly determined in K. v. Mitcham (a), that the 
land tax is primd facie a tenant's tax. Why? becauſe al 
the remedies are againſt him; and without ſome new ingte. 
dients in the caſe, the point ought not to have been {lined 
in. It was not ſaid there, that you might not rate the 
Jandlord. You may. It is fo holden in K. v. nden (J). Kt. 
and L. Mansfell ſaid there, that © it is a queſtion of fel 
whether landlord or tenant is rated, and the ſeſſions ſhoutd 
ſtate it: If they do not, the court muſt collect it from the 
circumſtances that appear to them; and if nothing appear is 


(s) Ante, under this head. | (3) Ante, under this 1 


— — Ca —mv¼˙— ,,,, 


Poor, (Settlement by rates.) 607 


the contrary, the occupier muſt be preſumed to be the per- 
ſon.” Milles and Aſhhurſi were abſent. Both orders 
quaſhed. Cald, Caf. 379. 

M. 25 G. 3. K. v. St. James, Bury St. Edmunds. Sa- 
myel Croſs Purkis and his family were removed from S.. 
James in the borough of Bury St. Edmunds to the pariſh of 
Hepton. The ſeſſions quaſhed the order, and ſtated the fol- 
lowing caſe :—— That the pauper was ſettled at Hopton, 
and afterwards became an inhabitant and occupier of a 
tenement belonging to * Grighy eſq. in St. James in 
the town of Bury, at 51. a year, and had, during his reſi- 1 
dence there, paid the land tax there, when demanded of him , 
by the officer. The title of the rate was, „Borough of | 
« Bury St. Edmunds in the county of Suffolk, for the parifh 
« of St. James in the ſaid borough. An aſſeſſment made 1 
« in purſuance of an att of parliament paſſed in the 23d 7 
« year of his majelly's reign, for granting an aid to his 
« majeſty by a land tax to be raiſed in Great Britain for the 
« ſervice of the year 1783,” and made in the following 
manner : 


What aſſeſſed & 
where ſituated 
Tenant 


N. of occupiers 
Eaſtgate Str. 
Samuel Purkis 


"Names of proprieturs 


Sums | aſſeſſed 
Jiu Grighy eſq. 


4 0 00 4 © 


All the other aſſeſſments were made in the ſame manner; 
and the collectors, who were pariſhioners, demanded the ſaid 
tax of the pauper, who paid the ſame, and they gave him 
a receipt in the uſual printed form, as follows: The 33 
« 25th December 1783, received of Mr. Samuel Purkis the . 
„ ſum of 48. /o much being aſſeſſed on the landlord for the | 


third quarterly payment, purſuant to an act of parlia- {il ] 
ment for granting an aid to his majeſty by a land tax to 1 1 
« beraiſed in Great Britain for the ſervice of the year 1783. 11 
„By Jahn Lawrence eollector.“ Whereupon this court 
doth adjudge, that the pauper, by the above rating and 
payment, has acquired a ſettlement in Str. James aforeſaid. 
—— Mingay ſhewed cauſe in ſupport of the order of ſeſ- 
ſions ; and inſiſted, that the ſeſſions, by determining the ſet. 19 
tlement of the pauper to be at S/. James's, had drawn their = | 15 
concluſion, that the tenant was rated and not the landlord; 19 

that it was decided, that rating was a queſtion of fact; and 15 
that, where both landlord's and tenant's names appeared 14 
upon the rate, it was the province of the ſeſſions to find this | 
fact of, Who was rated? That it was ſettled that the land 
tax was a tenant's tax; that therefore at the time the 
Tate was made the tenant was the perſon rated ; that _ 

c 
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could not be affected or varied by what happened afterwards 
between the collettor and the pauper ; that the rate is. the 
language of the aſſeſſor, the receipt is only the act of the 
collettor ; that this ſubſequent tranſaction ought not to 
change the pature of the fact, as evidenced by the moft 
authentic inſtrument that the law knows upon that ſubje; 
that if the receipt be permitted to affect the rate, it will 
put every ſettlement under a rate in the power of the col. 
jector; that receipts were on theſe occaſions frequently 
given to ignorant men; that to countenance this would 
open a door to great frauds ; that the rate itſelf was the 


only ſaſe guide; ſuppoſe the rate had ſaid one thing and the 


receipt another? that the rate was made at the time 
and made firſt and was therefore upon every principle in- 
titled to a preference; that the tenant was ſubjetted to all 
the inconveniencies of being rated, and why ſhould he be 


. deprived of the benefits? that the collector was not war- 


ranted by the rate in giving ſuch a receipt ; and that upon 
that ground the ſeſſions might have decided as they did up- 
on it. Adair and Le Blanc, on the other ſide, inſiſted, 
that this was the reverſe of all the former caſcs, for that 
here it appeared that the landlord was rated and not the 
tenant ; that it was true that the rate itſelf was doubtful on 


the face of it, and that, if any principle was to be deduced 


from the caſes generally cited upon the ſubject, it was, that 
where it was left uncertain upon the face of the rate who 
was rated, this might be explained by extrinſic circum- 
ſtances ; that the receipt did here explain the doubt, and 
ſhewed that it was the landlord who was meant to be affell- 
ed; that in fact here is neither a rating or payment by the 
tenant ; that if the tenant is aſſeſſed he certainly did not 
pay, for the receipt expreſſes that the landlord paid; and 
no pauper can gain a ſettlement without paying as well as 
being rated. L. Mansfield : 1 ſtated in the laſt caſe, that 
where it was uncertain who was rated, where the rate 1s 
filent, and there is no other collateral evidence to ſupply 
this defect, the law would preſume that the tenant was in- 
tended to be rated, becauſe primd facie it is a tenant's tax, 
and he is conſequently firſt liable. But where the landlord 
is expreſsly rated, or where there is any collateral matter to 
ſhew that he is intended to be, there the legal preſumption 
may be rebutted. Here is a ſtrong piece of evidence com- 
ing out of the tenant's hands, to ſhew that the landlord 
was the object of the rate. Buller J. This is not a pie- 
ſumption juris et de jure; it admits of contradiction. The 


receipt relates back to the tune of the rate, and ſo it is not 
| a rate 
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a rate of the tenant, but of the landlord ; beſides, the receipt 
is ſtrong evidence as to the payment, that he paid it as agent 
to the landlord, as well as that the officer did not receive it 
of him in his own right; ſo that the tenant does not 
appear to be intitled either way. Millet and Afbhurft J.. 
were abſent. Order of ſeſſions quaſhed, and the order of 
the two juſtices affirmed. Cald. Caf. 385. 

M. 30 G. 3. K. v. Folkeflone. Fames King and his wife 
and family were removed from that part of the pariſh of 
Falkeflone which lies within the townſhip of Falkfone in Kent, 
to that part which lies without. The ſeſſions quaſhed the 
order, ſubject to the opinion of the court on the following 
caſe: On the 10th of October 1781, the pauper hired a 
houſe in the pariſh of Folke/tone in Kent, of the yearly value 
of 51. 58. of H. Seldon, in which he reſided 3 years; du- 
ring which time he paid the Jand tax for the houle : but 
after he had paid three quarterly rates in 1782, he com- 


plained to his landlord that his (the landlord's) other te- 


nants did not pay the land tax for their houſes, and therefore 
deſired him to deduct it. The landlord refuſed to allow 
what he had already = but agreed to deduct it in fu- 
ture which he did. There was not any agreement made 
between the pauper and his landlord which of them ſhould 
pay the land tax. The rate was in the following form: 


Sum aſſeſſed | Proprietors names | Occupiers names | Premiſes | Quarterly 
pay ment 
10 10,0 Henry Seldon Fames King Houſe | © 2 6 


The ſeſſions were of opinion that the landlords were the per- 
ſons intended to be rated in the rate; and that the names of 
occupiers, inſerted in the ſecond column, were only meant 
to-diſtinguiſh the premiſes, and to direct the collectors to 
whom they were to apply for payment of rhe rate. 
Mingay, in ſupport of the order of ſeſſions, was ſtopped. — 
Robinſon, contra, ſaid that this caſe was determined by that 
of A. v. St, Lawrence Wincheſter (a), where the facts were 
2 ſimilar to thoſe in the preſent caſe, except that 

ere the juſtices have ſtated as their opinion, that the land- 
lords were intended to be rated: but that cannot vary the 
caſe; for they have ſtated all the facts, for the opinion of 
this court, without meaning to preclude them by any 
opinion of their own, Kenyon Ch. J. This is the 
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landlord's tax. And when the queſtion firſt came bef«r; 
the court, it was doubted, whether a tenant who was rated 

to and paid the land tax, ſhould gain a ſettlement by it, 
But in K. v. Bramley (a) it was obſerved, that © that doubt 

« had been gotten over.” But in this caſe no queſtion can 
ariſe: on the rate, there is one column of the proprietor, 
and another of the tenants; but the names of the tenant 
were only inſerted in order to ſhew for what property th 
landlords were rated. And the juſtices in this caſe hare 
ſtated (what I think they were bound to do) that the land. 
lord was rated. ——Buller J. In K. v. Mitcham(6), X. v. g. 
Lawrence, and K. v. Endon (c), it was held that, as between 
the publick and the tenant, the land tax is the tenant's tay 
tho” as between the landlord and the tenant it is otherwiſe; 
that if it be doubtful on the rate itſelf, whether the landlord 
or the tenant be rated, it muſt be collected from other cir- 
cumſtances; that the land tax is prima facie a tenant's tax; 
and that if nothing appear to the contrary, the occupier 
muſt be preſumed to be the perſon rated. This idea wa 
not adopted in theſe late caſes for the firſt time; for b 
long ago as in a caſe in 30 G. 2. Forfler J. ſaid, & the os 
« cupier is the perſon who is to pay.” But whether the 
landlord or . tenant be rated, is a queſtion of fact which 
ſhould always be found by the juſtices ; here it is ſlated 
and we are precluded by their opinion from entering int 
the queſtion. Order of ſeſſions affirmed. Durnf. and Ea 
V. 505. 

2 H. 30 G. 3. K. v. Bridgewater. Two juſtices remo. 

- ed the children of Thomas Baſtard (who had abſcorded and 
left his family) from &. John the Bapti/t in Curdiſf to Bridge 
water. Which was confirmed at the ſeſſions; ſubjett to 
the —_ of the court on the following caſe: Baſal 


[the father) inhabited for ſome time in a houſe in S!, Join ſea 
* which he rented of V. Lewis; while he ſo occupied tit 
ſame, an aſſeſſment was made in &. John's for the land ta 
entitled, „A rate on the ſeveral inhabitants, owners, a 2 
- & occupiers of houſes, lands, &c. in the pariſh ;” and 
33 cou 
18 | Whe 
__ Landlords b Tenants Premiſes Sum aſeſe B 
F. Williams and others | Thomas Baſtard Houſe 0 6 j "hs 


Certa 
tow; 
broy, 
Tate a 


reſpei 


. a ' Thomas Baſtard having abſconded and left his houſe ao 
| children, . Lewis the landlord; on the 12th May 17% 
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deſired the collectors of the land tax to go with him to 
Baſtard's houſe in order to make a diſtreſs on his goods for 
the 6s. 9 d. otherwiſe he ſhould loſe the money; and 's AC- 
companied: them to Baſlard's houſe, where they ſaw one of, 
Baflard's daughters, about 12 or 13 years old, of whom 
they enquired for Baſtard's goods; ſhe, pleading poverty, 
faid, ſhe had a friend who would pay the money; and ac- 
cordingly ſhe went with the collectors and the landlord to 
one Mrs. Owen, who gave a guinea to the collectors, who 
received thereout the land tax, and both the collectors ſign- 
ed a receipt for the tax, but the receipt was not produced 
to the ſeſhons. By the court: We are clearly of opinion 
the money was raiſed for Baſtard's uſe, and advanced by a 
friend in order to protect him from a diſtreſs, under which 
his gaods would otherwiſe have been taken. Both orders 
quaſhed. Durnf. and Eaſt, 3 V. 550. 


His ſhare) M. 10 G. 3. Stapleton and Stoney Stanton. 
The ſon lived with his mother, as part of her family, 
and was rated and paid the tax for the eſtate which ſhe 
occupied. It was objefted, that this was not His ſhare, 
but his mother's ſhare of the publick taxes or levies of the 
pariſh: The charge muſt be in proportion to what a man 
occupies ; but this man occupied nothing. It was an- 
ſwered, that the words his ſhare mean no more than ſuch 
part or proportion of the whole tax, as was charged per- 
lonally upon him. The court were very clear, that he 
gained a ſettlement by having been thus charged, and hav- 
ng paid what he was ſo charged with. Burr. Settl. Caf. ''Y 

49. F 

Of the publick taxes or levies of the ſaid town or pariſh] Scavengers and | 
By the 9 G. c. 7. No perſon 4 4 nah be aiſeſſed to 2 2 
ſeavenger's rate, or to the repairs of the highways, and 
(hall duly pay the ſame, ſhall be deemed to be ſettled 
thereby. /. 6. 2 | 

T. 9 An. Paying to the county bridge gains no ſettlement, County bridges; 
for there all the county is liable, and he pays as one of the 
county, and not as an inhabitant of the pariſh or town 
where he lives, Caſes of . 1. 

But perhaps the caſe may be altered in this reſpect, 
lince the act of the 12 G. 2. c. 29. which charges a ſum 
criam upon every diviſion in proportion to their poor rate, 
towards the repair of bridges and other county expences, 
brought together by the ſaid act into one general county 
ate; which before were collected ſeparately, and (with 
reſpect to bridges) charged by the juſtices upon every in- 

| Qq 2 | dividual. 


* * - 
| 9 as = 
SA 4 L.-5 > 1 
r 
wy * I. \ - 
- « 


-» 


Y e 

E 

= LEED = 
_ — — _ - - 


- 
—— . —ä—ͤ——p— — — — — - 
T 2 5 
— — B Ir — — — — — 


612 


' dividuai. Whereas now, if a man pays to the county 


* 


Payment oſ the 
window tax and 
houſe duty g ins 
no feitlement. 


Deputy conſta- 


bie gains no ſet- 
thement, 


Poor, (Settlement by rates.) 


rate, he eaſes the diviſion, where he is aſſeſſed and pays, of 
ſo much as his aſſeſſment comes to. And there is in this 
caſe the fame notoriety of his inhabitancy as in the caſe gf 
the poor rate. 

By the 21 G. 2. c. 10. Perſons aſſeſſed to and paying 
the duties on houſes and windnws ſhall not thereby gain 3 
ſettlement. And one reaſon may be, becauſe they do 
not thereby contribute any thing to the publick ſtock of 
the pariſh. So alſo by the 18 G. 3. c. 26. payment of 
the duties granted by that att on houſes worth the yearly 
rent of 51. and upwards, ſhall not gain a ſettlement. 


ix. Of ſeitlement by ſerving a pariſh office. 


By the 13 & 14 C. 2. c. 12. Forty days inhabitanty ſtul 
gain à ſettlement : By the 1 F. 2. c. 17. Such 40 days an 
to be reckoned from the delivering of notice in writing : And 
by the 3 W. c. 11. they are to be reckoned from the publia- 
tian of fuch nalice in the church, 

But if any perſon who ſhall come to inhabit im any tun i 


| 
pariſh, ſhall for himſelf, and au his own account, execute an 
publick and annual office or charge in the ſaid town or puri. 1 
during one whole year ; he ſhall be adjudged ts have a lf x 
ettiement in the ſame, though no ſuch notice in writing be dt } 
livered and publiſhed. 3 W. c. 11. ſ. 6. i 
By the 9 & 10 HY. c. 11. No perſon who ſhall came nl tl 
any pariſh by certificate, ſhall be achudged by any act whats N 
ever, to bade pretured a legal ſettlement in ſuch pariſh, uni 
he ſhall really and bona fide take a leaſe of a tenement of li g 
yearly value of 101. er ſball execute ſome annual affice in ſu an 
pariſh, being legally placed in ſuch office. ca 
For himſelf and on his own account] Therefore a perl 2 
ſworn into and ſerving the office of conſtable, as deputy | 
to another, doth not 2 in a ſettlement. 19 Vu 8 
ä » Lothſome and Sheriff Hales. | . 
he 4 8.5 — and St. Philip and Jacob. Tit = 
cuſtom was for the conſtable to be preſented by the jury a ** 
the leet. The jury preſented Richard Bayly eſquire, vv Sh 
procured the pauper to ſerve for him, in order to gail tle 15 
auper a ſettlement. The pauper accordingly was {wa "wy 
into the office by a juſtice, and ſerved the ſame for a yea; Tha 
but was not preſented thereto at the court leet, a5 c, Lan 
ſtable in his own right. By the court clearly: He gains ardes 
no ſettlement. Burr. Settl. Caſ. 520. Blqck, Rep. 457 That 


H. 


4 
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H. 9 G. 3. Allcannings and Patney. The houſe occu- 
pied by Mr. Amor being in turn to furniſh a cithing - man 
tor the pariſh of Patney, the leet jury preſented him to that 
office. And he, by leave of the court leet, put in his place 
Thomas Palmer, a common labourer, an houſekeeper, living 
in the ſame pariſh ; who was ſworn in accordingly at the 
faid leet, and ſerved the ſaid offace for a' year; but Mr. 
Amor paid him all his expences attending the execution of 
it. By the court: Palmer gained no ſettlement in 
Patrey; for, clearly, he ſerved tor Amor, and did not exe- 
cute the office for himſelf and on his own account. Burr. 
Seitl. Caf. 634. | 

But in the cafe of X. v. Hype Manſell, E. 23 G. 3. it 
was determined, that a perſon choſen and ſworn into the 
office of petty conſtable, but who did not ſerve the office 
himſelf, but hired another perſon to ferve as his deputy, 
thereby gained a ſettlement. Cald. Caf. 252. 


Annual office] H. 9g Ann. Gatten and Mihkuoich. A per- 
ſen being choſen pariſh clerk by. the parſon, ſerved for ſe- 
veral years, and received his fees and dues. By the court: 
It is a pariſh office, and has the care and cuſtody of the or- 
naments of the church. *Tis true, if he is poor, and has 
a family, they may remove him; for although he came in 
by the parſon only, yet their not removing him implies 
their conſent and approbation; and by this conſent of 
theirs, the law adjudges him in by the concurrence of the 
pariſh. Caſes of S. 241. 2 Salk. 5 36, Foley, 123. 

And in the caſe of K. and St. Mary Berthamſiead, H. 
8G. 2. The court ſeemed to be of opinion, that the exe- 
cuting the office of a pariſh clerk is ſufficiem for a certifi-. 
cate perſon to gain a ſettlement; for it is an annual office 
and more. 2 Se. C. 182. And it is not neceſſary for a 
pariſh clerk to be licenſed by the ordinary, in order to be 
legally placed in ſuch office. Str. 942. 
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Conſtable ſerve 
ing by deputy 
guns a ſettle- 
ment. 


Pariſh clerk is 
an annual office, 


T. 13 G. 3. Helfington and Over. Two juſtices by Curate during 6 
their order remove the reverend John Langborn from Hel- ſeduernDůöGç. 


fington in the county of Meſimorland, to Over in the coun- 
ty of Chefler, The ſeſſions, upon appeal, confirm that 


order, and ſtate ſpecially : That on the firſt day of Ofober 


1766, the vicarage of the pariſh of Over was ſequeſtred 
for three years, or till the biſhop ſhould releaſe the ſame : 
That on the twelfth day of the ſame O#ober, the ſaid Fobn 
Langhorn was ordained deacon by the biſhop of Cheſter, in 
Order to ſupply the cure of Over during the ſequeſtration : 
That from the 1 5th. of the ſaid month, to the 15th of 


Qq3 | June 
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Sexton. 
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ure 1768, be by an exchange with the curate at An, 
reſided and did duty in the pariſh of Actan, but received his 
ſalary regularly from the ſequeſtrators of Over: That from 
the ſaid 15th of June 1768, to the firſt day of Other 
1769, he reſided and did duty as curate at Over, when the 
ſequeſtration ended ; That it did not appear that he had 
any licence to the. curacy of 4, On ſhewing cauſe 
againſt quaſhing theſe orders, it was argued, that this office 
of curate or ſequeſtrator for three years, or till the biſhop 
ſhould releaſe the vicarage from the ſequeſtration, was a 
publick annual office or charge in the pariſh, and was ex. 
ecuted on his own account. It was conferred upon him 
under his own qualification of a deacon, and- quite inde- 
pendent on the vicar of Over. And its being conditional, 
if the bilhop ſhould releaſe the ſequeſtration, is no objec. 
tion; a conditional hiring would gain a ſettlement. Unto 
which it was anſwered, that this cannot be conſidered as 
executing an annual office or charge in the pariſh on his 
own account. It could not be annual; becauſe the ſeque- 
ſtration would be at an end, the very moment the debt had 
been paid. The curate alſo might have diſſolved the con- 
tract whenever he pleaſed. He had no freehold in his of- 
fice, as a pariſh clerk has, who is upon that foot indeed 
holden to be irremovable, and to gain a ſettlement. By 


IL. Mansfield: There is no colour for conſidering this as 


an annual office: It is no office at all. And Mr. J. Afar 
ſaid, You cannot call it an annual office, when the ſeque- 
ſtration may be determined at any time. It is not like the 
annual office of a conſtable or a tfhingman. They are 
appointed generally, and to ſerve for a year. That of pa- 
riſh clerk is a freehold ; and it is upon that foot, that a 
pariſh clerk gains a ſettlement. The other two juſtices 
concurred. And both the orders were quaſhed. Burr. Set. 
Caf. 746. | 

H. 29 G. 3. X. v. Liverpool. Samuel Liltlemore and lis 
family were removed from Liverpool to Stourtan. The le'- 
ſions, reverſed the order, ſubject to the opinion of the court 
on the following caſe : The pauper was originally ſettled 
in Stourton, bas about 16 years ago came to reſide in Ii. 
verpool and while he refided there was elected /exton by the 
proprietors of ſeats in the church or chapel of &.. Fames's 
at a veſtry there held in the preſence of -the churchwardens, 
being recommended by the then miniſter to that office; 
and executed that office 6 years, lodging all the while in 
the pariſh of Liverpool. The boundary between Mallin 
and Luerpoel is in the chapel yard of St, James's; the 

4 


church 
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church and part of the church yard ſtands in the pariſh of 
Jl altin, and the other part of the church yard is in the pariſh 
of Liverp94l; but no corpſe was ever buried in that part whilſt 
the pauper executed the office, though corples have been 
buried there ſince. The inhabitants of Liverpool, ſeat- 
holders, and others, conſtantly attend the church of &.. 
James's in proportion of 50 to 1 of any other pariſh or 
lace, 
4.6 of ſe{lions ; but the court deſired Bearcroft and Man- 
ley, contra, to begin. They admitted, that the office of 
ſexton was ſuch as would entitle» the perſon executing it to 


was choſen ſexton to the chapel of St. James, which ſtands 
in the pariſh of Walton; and it appears that he never exe- 


of an annual office * to giving notice, but the ex- 
ecution of this office in Walton was no noticę to the pariſh 
of Liverpool. The ſexton is appointed to the church, and 
a ſexton in Burn's Eccl, Law, and Chamb. Dict. that be 


churchwardens at chusch ; and this office is entirely diſtinct 
from that of a grave digger. L. Kenyon Ch. J. There 


digging graves : This is different from that of the ſacriſt, 
which is an office ſcarcely known ſince the reformation, 
except in ſome of the cathedrals ; whoſe duty it is to take 


office of ſexton is a publick office within the meaning of the 
39.&M. c. 1 040 6. In this caſe the church yard lies 
in two pariſhes, and the ſexton gained a ſettlement in that 
in which he reſided. Per curiam : Order of ſeſſions con- 
firmed. Durnf. and Eaft, 3 L. 118. | 
H. 7 G. Biſham and Cool. The ſeſſions ſetting out the 
fakt ſpecially, adjudged the ſettlement of a poor perſon to 
be at Bibam, becauſe when he lived in that pariſh, he 
executed the office of colletor of the duties given by the 6 


quaſh it, becauſe this was not a pariſh office, and it would 

giving the commiſſioners (who are to appoint the 
collectors) a power to bring what charge they would upon 
the pariſh : Beſides, it was not ated in the order, that 


this was an annual office, as it muſt be to give a ſettle- 


Qq 4 


cuted any part of the office in Liverpool. The executing 


is no doubt but that part of the office of ſexton conſiſts in 


care of the ſacred veſtments. And it is as clear, that the 


& 7W. c. 6. on births and burials. It was moved to 


ment, within the expreſs words of the act. By the court: 
The 


515 


Lato was to have argued in ſupport of the 


a ſettlement ; but contended under the words of 3 V. 8 
M. c. 11. J 6, that the office muſt be executed in the 
town or place in order to give a ſettlement. But here he 


not to the churchyard ; for it appears from the definition of 


is an officer to take care of the veſſels, veſtments, &c. be- 
longing to the church, and to attend the miniſter and 


Collector of the 
duties on births 
and burials. 
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The reaſon why the executing offices gives a ſettlement 
without notice is, becauſe of the notoriety of the thing, 
of which the parliament thought it impoſſible but the 
pariſh ſhould have notice: Can any thing be more noto- 
rious than this, which is to collect a duty from houſe to 
houſe ? We cannot ſuppoſe a fraud in the commiſſioners, 
that they would appoint a perſon of no ſubſtance to be 
collector, only to bring a charge upon the pariſh. It needs 
not to be a pariſh office, but a publick annual office in the 
pariſh. And as to its not being ſaid, that this man exe. 
cuted it for a year, we muſt take it he did ſo, becauſe it 
appears on looking into the ſtatute, that the power given 
to the commiſſioners is to appoint a perſon who ſhall be 
collector of the duties for a year, and then give in his ac- 
counts, It hath been held a ſettlement in the caſe of the 
Jand tax, and why not in this? And the order was con- 
firm d. Str. 411. Foley, 124. | 
H. 9 Ann. St. Mary and St. Lawrence in Reading. Mr. 
Foley ſays, the queſtion was, Whether the being church. 
warden for the borough, and ſerving that office tor a year 
in the borough, which extends itſelt into ſeveral pariſhes, 
is ſuch a ſervice of an annual office as will gain a ſettle- 
ment? And, by the court, it was held to E an office, 
the ſerving of which for one whole year was ſufficient to 
gain him a ſettlement in that pariſh within the borough m 
which he lived. Foley, 121. But in this report there 
muſt probably have been ſome miſtake. A churchwarden 
is a parochial officer, and his office doth not extend into 
ſeveral pariſhes: Mr. Viner, from a manuſcript note which 
he had of this caſe, ſays, The office is mentioned there 
to be watden of the borough (which is moſt likely), being 
in nature of a tythingman, to execute the proceſs of the 
juſtices of the borough. But he is not to execute his 
office in one pariſh only, but all over the borough. And 
it was doubted whether this was a ſettlement or not; be- 
cauſe he was not eletted into this office by the pariſh, nei 
ther was the exerciſe of his office confined to the pariſh ; 
yet he is a publick officer, and his office is partly exerciſed 
within the pariſh, ſo that the pariſhioners muſt take notice 
of him. And, by the court, it was held a good ſettle- 
ment, being within the expreſs words of the ſtature of exe. 
cuting an office in a town or pariſh. 19 Viner, 379. 
D. 8G. 2. St. Maurice's and St. Mary Calendar's in 
Wincheſter. William Me, a certificate man from St, 
Thamas's. came into the pariſh of St. Mary Calendar in 
Wincheſter. He was afterwards choſen one ol the 2 
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other pariſhes beſides that of S. Mary Calendar; and was 
legally placed in that office, and executed it in and through 
all parts of the city for one whole year; during which 
time he reſided in the pariſh of Sz. Mary Calendar. By 
the court unanimouſly : He avoided his certificate, and 
conſequently gained a ſettlement in S. Mary Calendars, 
by executing this office in that pariſh ; though choſen by 
the whole city, and not by the pariſh of S/. Mary ſingly ; 
and though not a mere pariſh office. For, in the words of 
the act, he executed an annual office in the pariſh, being 
legally placed in ſuch office. Burr. Settl. Caf. 27. 

H. 9 G. Burliſcomb and Samford Peverell. The ſeſſions 


not ſuch an office as that a man thereby ſhall gain a ſettle- 
ment. But by the court: The order muſt be quaſhed ; 


and meaning of the act. Str. 444. 

H. 8 G. 2. Hh Trinity and Garſington. A certificate 
man was appointed tythingman by the ſteward of a leet. 
He ſerved a year; but was not ſworn in till half the year 
was expired. The court inclined that it was a good ſet- 
tlement ; but being a new caſe, and ſomewhat doubtful, 
they ordered a ſecond argument to this point, Whether he 


ſworn till half the year was expired. But the order was 
afterwards quaſhed for want of complaint that the pauper 
was actually become chargeable. Foley, 123. Caf. of S. 
72. Burr. Settl. Caf. 30. | ö 


man was told by his wife, that the borſholder had left a 
wooden tally at his houſe, as a token that he had been 
choſen borſholder at a court leet of the manor ; but he did 
not know it of his own knowledge, nor was there any evi- 
dence of a preſentment by the leet jury, or of his appoint- 
ment or election, nor did he ever take the oath of office; 
but once he executed a warrant of a juſtice directed to the 
borſholder, and for that whole year he was willing and 
ready to execute the office. By the court: When an 
order of ſeſſions ſtates the fafts ſpecially, the court muſt 
take it, that the juſtices have ſtated all the evidence that 
appeared to them. Now the act requires a legal placing 
in the office. But it is ſtated here negatively, that there 
was no preſentment, no admiſſion or ſwearing. So that 
here is no foundation for ſupporting a legal placing. Sir. 
1299, Burr, Settl, Caf. 227» 

| T. 32 


for the city of Wincheſter, which city conſiſts of ſeveral 


on a ſpecial order adjudge that the office of tythingman is 


for this is an annual office in the pariſh, within the words 


was legally placed in the office or not, as not _— been 


M. 17 G. 2. ingham and Sellindge. A certificate Borſholder, 
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Hogringer, 7. 32 G. 3. K. v. Whillleſea, M. Saretl and his family 
were removed from Crowland to WYhittleſea, which was 
quaſhed at the ſeſſions, ſubjett to the opinion of the court 
on the following caſe : The pauper for upwards of 12 
years immediately before his removal reſided in Crewland, 
where he was legally choſen an hogringer for the pariſh of 
Crawland for one year, at a court leet for the manor of 
Crowland ; he was preſented by the jury for the ſaid office, 
and was, ſworn therein, and paid 4 d. for the oath, and he 
ſerved ſuch office two years on his own account. The 
duty of ſuch office is to attend the open commons, to ſee 
that all hogy turned thereupon were rung, and ſuch hogs as 
were not rung, to take to the pound, which he frequently 
did, and he always received 1 d. for impounding, and 6d. 
for ringing each hog. The, appointment to ſuch, office is 
of great antiquity, and ſeryiceable to the inhabitants of 
Crotuland. L. Kenyon Ch. J. It is ſtated in the caſe 
that this is an annual office of great antiquity, and ſervice- 
able to the pariſh. at large, and that there is an oath of 
oſſice; therefore it ſeems to me, that it is a publick annual 
office within the meaning of the act. Every employment 
in a pariſh is not indeed equal to expreſs notice, though it 
be a matter of notoriety to the pariſh. It was once made 
a queſtion, Whether ſhoeing the horſes of the lord of the 
manor was. not equal to notice? but-it was determined 
not to be equivalent. If this perſon had been hogringer to 
certain individuals only, he would not have thereby gained 
a ſettlement, ; but he was not merely an officer of A, B, or 
C, but of all the inhabitants of the pariſh, It has been 
held, that a tithingman, a borſholder, an aletaſter, or a 
hayward, may gain a ſettlement by ſerving either of thoſe 
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offices ; and the Jatter, whoſe duty it is merely to take care p 
of the fences within. his diſtrift, cannot be 2 cl 
from this caſe.— Order of ſeſſions confirmed. Dur, th 
& Eaſt, 4 J. 307. ſt 
Serving for half HI. 31 G. 2. Cold Aſhton and Wodcheſier, There was ſe 
only. aa ume a cuſtom to ſerve the office of tithingman, for half a year al 
only at a time. By L. Mansfield Ch. J. This cannot be bi 
an annual office to gain a ſettlement.— In this caſe the hi 
pauper had ſerved the office of tithingman in Cold Afton. C 
for half a year, and 20 years aſter for another half year. cl 
Burr. Mangf. 502. N m 
Serving a part M. 18 GC. 2. Fittleworth and Pulborough. A certificate th 
v the year only. man was elected and ſworn a tithingman for a tithin : 


which did not extend through all the pariſh of Fi{/lewor'®, 


but comprehended that part of it. where he reſided. — 
executed 
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executed the office a little more than five months, and then 

became. actually chargeable, and aſked relief. Where- 

upon two juſtices removed him, and their order upon ap- 

peal was diſcharged. And by the court: The juſtices. 
had juriſdiction to remove him, though in execution of the 

office, he being become actually chargeable. It is not ne- 

ceſſary that the office ſhould extend throughout all the 

parilh; the act only requires executing ſome annual office 

in the pariſh. . But it mult be executed for the ſpace of a 

whole year. And the preſent caſe being an execution for 
leſs than a whole year, it did nat avoid his certificate, and 
conſequently did,not gain him a ſettlement at Filtleworth. 

Burr. Settl. Caſ. 238. 

T. 27 & 238 G. 2. Whitchurch and Overton, It was Bailiff or ste- 
ſtated, that the pauper was nominated at the court leet, , tafter for a bo- 
and ſworn into the office of Sailiſf or ale taſter for the — 
borough : That he executed the office in the borough far 
a year: That the ſaid office conſilts in inſpecting weights 
and meaſures within the borough, and in warning the jury 
to ſerve at the court leet there: That the borough is not 
one fifth part of the pariſh: That the bailiffs have never 
executed any authority over the pariſh at large : That great 
part of the pariſh knew nothing of ſuch — And that 
new married men, and new comers, were frequently no- 
minated for the ſake of colt - ale. On the authority of the 
caſe of Fittleworth, this was held to be a good ſettlement. 

Burr. Hell. Caf. 365. | 

E. 18 G. 2, Sheepſhead and Melborne. A perſon was Schoolmaſter. 
certificated from Sheepſhead to Milborne, and ſtaid there 
ten years, during which time the lady Elizabeth Haſtings 
conveyed lands to. truſtees for ſeveral charities out of the 
profits, and amongſt otheis, the ſum of 101. a year to the 
charity ſchool at Melborne, to be paid to the vicar there lor 
the time being. In the ſpecial order of ſeſſions it was 
ſlated, that the certificate man officiated as ſchoolmaſter 
ſeveral years, and received, the 101. a year from the vicar : 
and this the ſeſſions held, gained him a ſettlement in Mel- 
herne, where they declare he had a freehold eſtate; and ſo 
had. both the requiſites to obtain a ſettlement to a certifi-- 
cate perſon, namely, a tenement of 101. a year, and exe- 
cuting an annual office. But by the court: The order 
mult be quaſhed ; for it doth not appear how he came into 
this employment, and tlie legal right to receive the ſalary, 
is in the vicar, who not caring to officiate himſelſ, has, 
therefore paid it over to this man as his deputy, which, 
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could never give any perſon a ſettlement, much leſs to x 
certificate man. Sr. 1225. Burr. Setil. Caf. 244. 

Note, A ſchoolmaſter is not legally placed in the office till 
he bath ſubſcribed before the biſhop the declaration of con. 
formity to the liturgy of the church of England, and is li- 
cenſed by him: And by the 13 & 14 C. 2. c. 4. /. 10. if 
he ſhall execute the office without having ſo ſubſcribed; 
he ſhall be utrerly diſabled, and ip/o facto deprived thereof, 
and the ſame ſhall be void as if he were naturally dead.— 
Unleſs he is a proteſlant diſſenter: In which caſe, in order 
to be legally qualified, he muſt at the ſeſſions where he 
reſides take the oaths and make the ſubſcriptions in like 
manner as proteſtant diſſenting miniſters are required by 
the 19 G. 3. c. 44. whereof the clerk of the peace's cer. 
tificate is the proper evidence. For which ſee Title 
Dillenters. 


x. Of ſettlement by renting 10 l. a year. 


By the 13 & 14 C. 2. c. 12. On complaint within 40 
days after any perſon ſhall come ro ſettle in any tenement under 
the yearly value of 101. two juſlices may remove him to where 
he was laft legally fettled for 40 days. 

By theg& 10 . c. 11. No perſon who ſhall come into 
any pariſh by certificate, ſhall be acjudged by any act whatſs- 
ever to have gained a legal ſettiement in ſuch pariſh, unleſs he 


ball really and bona fide take a leaſe of a tenement of the 


Forty days reſi- 
dence is neceſ- 


yearly value of 10 J. or ſhall execute ſome annual office in ſuth 
pariſh, being legally placed in ſuch office. | 


Within 40 days] Leſs than 40 days reſidence upon a 
tenement of 101. a year will not gain a ſettlement. As 
in the caſe of Diluin and Leominſler, T. 8 & 9 C. 2. 
William Smith, the pauper, agreed tor a farm in the parih 
of Eardi/land, to hold from Candlemas, at 44 I. yearly rent; 
and in April following he ſowed about 15 acres of the 
land with grain; — in May following he came to lue 
on the farm, and inhabited there about three weeks ; and 
then the greateſt part of his flock of cattle was ſeized and 
driven away, for rent due to his former landlord at Lei. 
min/ter. W hereupon the ſaid Smith then came to a new 
agreement with his landlord in Eardiſland, and agreed 10 
quit that farm, and to continue in the farm houſe and 
garden, and to have a ſmall parcel of paſture with it, # 
the rent of 31. 108. and he continued thereupon in the fa 
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pariſh of Eardiſſand till Michaelmas following. By L. 
Hardwicke Ch. J. There was no inhabitancy tor 40 days 
in Eardiſland under the leaſe of 44 1. a year; and therefore 
there can be no ſettlement gained under it. And the next 
agreement with his landlord in Eardiſiand was quite a ſe- 
parate contract, and cannot be tacked to the former. It 
did not take effect till the other was finiſhed. Bury. Sett!. 
Caf. 54. | 

17 G. 3. K. v. South Lynn. Two juſtices removed 
the four infant children of Ann Howard widow, from South 
Lynn to Eaſi Bilney, both in Norfolk. The ſeſſions quaſhed 
the order, ſubject to the opinion of this court on the fol- 
lowing caſe. C. Hard the father of the paupers was 
ſettled in EA Bilney prior to 24th Of. 1792, on 23d 
Od. 1792 the ſaid C. Howard being then and ſome time 
before in polleſſion of a cottage and land in /Y7ggenhall St. 
Peters in Norfolk, at the yearly rent of 21. 12s. 6d. hired 
a houſe in South Lynn at the yearly rent of 91. and 
paid 10s. 6d. in part of the rent, and on the followin 
day, he and his wife and their ſaid four children entered 
into poſſeſſion and reſided thereon till his death on 8th Nov. 
1792, flill keeping poſſeſſion of the cottage and land in 
Miggenball. C. Howard died inteſtate, and no letters of 
. adminiſtration have been granted to his widow, or any 
other perſon, but ſhe kept poſſeſſion of and occupied the 
houſe and cottage in South Lynn and /Yiggenhall, but 
ſhe and her children reſided in South Lynn until 11th Dec. 
1792, and on her quitting the houſe at South Lynn, ſhe 
paid the landlord 128. which with the money paid him be- 
fore by her huſband was for half a quarter's rent. After 
this ſhe remained in poſſeſſion of the cottage in Miggenball. 
By L. Kenyon Ch. J. If we were to decide on the expreſs 
words of the act of parliament, we ſhould overturn 99 
caſes out of 100 that have been determined on this ſtatute. 
If a mere reſidence on a tenement for 40 days irremovable, 
were ſufficient to give a ſetilement, every lodger and every 
ſervant reſiding for that length of time would then acquire 
a ſettlement ; but in order to gain a ſettlement by reſiding 
on a tenement of the yearly value of 1ol. the party mult 
ſtand in the relation of tenant to the property for 40 days. 
Here there was an inchoate right in the huſband, and at- 
terwards in the widow, which if compleated by a full reſi- 
dence of 40 days in either caſe would have been ſufficient : 
but that one neceſſary act, reſidence for 40 days by the 
ſame tenant to the property, was wanting. The huſband 

aſter reſiding 16 days on this eſtate died, and then the wife 


reſided 
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but that he was a priſoner in the Fleet at the time he 6 
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reſided on it, but what privity was there between che huſ- 


band and wife as to this property? It appears that ſhe did 
not take out letters of adminiſtration ſo as to give her a 
ſettlement by reſiding on her own for 40 days; nor did ſhe 
reſide on the ellate for that time as tenant of the premiſes; 


and indeed ſhe was not folely entitled to adminiſtration. 


The caſe of K. v. * (a) is different from the pre. 
ſent, becauſe there the eſtate was bequeathed to the widow, 
whoſe ſecond huſband lived 40 days upon it, but here there 
was no privity of contract or of intereſt whatever between 
the pauper and her late huſband ; and we cannot connet 
the reſidence of the huſband as tenant, with the reſidence 
of the widow as tenant, ſo as to compleat the 40 days re- 
fidence by both. Though this caſe is new in ſpecie, it is 
not new in principle; and upon the principles eſtabliſhed 
in former caſes, I am of opinion that the widow did not 
acquire any ſeitlement in South Lynn. The other judges 


. concurred. Order of ſeſſions quaſhed. Durnf. and af, 


5 V. 664.- 
After any perſon ſhall come to ſettle] For taking land in the 


pariſh, of whatever value it ſhall be, without coming to 


reſide there, will not gain a ſettlement. 

But if a man's family reſide there, although he doth not 
reſide there himſelf, it may in ſome inſtances be ſufficient, 
As in the cale of St. Margaret's Weftminſter, and Ludgats, 
M. 5 G. 2. Two juſtices remove Elizabeth Conyers from 
the pariſh of &. Margaret's to the pariſh of Ludgate. The 


ſeſſions ſtate the caſe ſpecially, that James Conyers, father 


of the ſaid Elizabeth. rented a houſe in Ludeate pariſh of 
251. a year, and paid to the rates of the church and poor; 


fo; and that Elizabeth gained no ſettlement for herſelf 
Upon which the ſeſſions adjudged that be gained no ſettle- 
ment by this. But the court quaſhed the order of ſeſſions, 
and confirmed the order of the two juſtices. | 1 Barnar- 
diſt. 76. For in this caſe he was in cuſtody of the law, 
and in no capacity of gaining a ſettlement elſewhere ; though 


; occaſionally abſent, yet he might be looked upon as vi- 
| tually reſident at Ludgate, which was the place where he 


came bo ſettle. | 
7. 27 G. 3. Knighton and St. Margaret's in Leicvſtr. 
Robert Hardy and his three children were removed from 


— 


(a) Peſt, under this head, and alſo under the head Setilement 
Sr, | | 
Knighton 
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Knight to St. Margaret. The ſeſſions quaſhed the order, 
and ſtated the following caſe: The pauper being ſettled 
in St. Margaret, took a windmill in that pariſh of ten gui- 
neas a year,'at Lady-day 1778, and occupied it for one year. 
On 3oth of April following he married Anne the daughter 
of Samuel Ward, of Knighton, which is a townſhip in the 
riſh'of S. Margaret, but diſtinct as to the maintenance 
of the poor. Before the marriage, ard ſaid he would 
ive him houſe room till he could provide himfelf; and on 
fis marriage, he went accordingly to reſide with his father- 
in-law at Knighton, whoſe houle was about a quarter of a 
mile diſtant from the ſaid mill, and he continued there 
until the death of Ward in 1786. During the time he oc- 
cupied the ſaid mill, or afterwards, he neither rented nor 
occupied any land in Knighton. During the laſt half year 
he rented the ſaid mill, he kept a ſervant, who' refided with 
him in Ward's houſe as part of his (the pauper's) family. 
The pauper believed it was known to the townſhip of 
Knighton that he rented the mill, becauſe he ſerved ſome 
of the inhabitants there with griſt, and they knew him to 
be a miller. —This caſe was argued by Bearcroft & Dayrell 
in ſupport of the order of Fr! Jy and by Galley, contra. 
— i urft J. delivered the opinion of the court (after tak- 
ing time to conſider). The queſtion in this caſe is, Whe- 
| ther the pauper gained a ſettlement in the pariſh where he 
rented a tenement of the yearly value of 101., or in the 
pariſh where he reſided, occupying at the fame time a tene- 
ment in another pariſh? And we are all of opinion that 
he did not gain a ſettlement in Knighton, Tory o in' order 
to gain a ſettlement by renting 101. pet annum, there muſt 
de a reſidence either on the premiſes, or at leaſt in the pa- 
_ riſh where ſome part of the premiſes lies. The caſe of K. 
V. Topereft is deciſive of the queſtion ; and there are two or 
three other caſes which confirm this doctrine, where it has 
been taken for granted that there muſt be a reſidence.” Or- 
der of ſeſſions quaſhed. Durmf. and Eaſt, 2 V. 48. 


In any-tenement] Here it occurs to be conſidered, what whit"thatt be 
| ſhall be a /enement within this act, ſo as to gain a ſettle- — OREE 

_ Concerning which it hath been adjudged as fol- 

ws: 3 | 

H. 10 4. Evelin and Retcomle.. An order was drawn A mill is a te- 
up ſpecially to have the opinion of the court, Whether uement. 
renting of a watermill of 101. a year, would make a ſettle- 
ment? And by the whole court clearly: A mill is a fene- 


ment, and the renting thereof muſt gain a ſettlement _ 
t 
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the ſtatute. 2 Salk. 536. That is, if the party lives there. 
in, or Within the pariſh. | | 
T. 10 G. 2: Butley and Benhall. The queſtion wa, 


Whether renting a windmill at 141. a year, gained a ſet. 


tlement ? it having been determined that a watermill did, 
It was ſaid, thoſe are always habitable, but the others often 
are not. But by the court: It is the ſame as if he had 
rented land of that value. 1 S/. C. 320. Burr, Seil. 
Caf. 107. ' 

In the caſe of K. v. Londonthorpe, T. 35 G. 3. it wa 
determined, that renting land of 61. 108. 6d. a year, and 
on a part thereof the tenant built a ps? windmull, which 
was conſtructed upon croſs traces, laid upon brick pillar 
but not attached or fixed thereto, (which is the uſual mode 
of building mills of that nature,) and which mill coſt build. 
ing 120l., and which, by agreement with the landlord, the 
tenant was to be at liberty to remove at pleaſure, and which 
he let for a part of the time for gl. a- year; is not ſucha 
taking a tenement of 10]. a- year as will confer a ſettle. 


ment. Durnf. and Eaſt, 6 V. 


377: 
H. 12 G. Stone and Kntiver. Upon a ſpecial order of | 


ſeſſions, it was ſtated, that the pauper rented a coney war- 
ren and a cottage upon it at 10l. a year, which the jul- 
tices were of opinion did not gain him a ſettlement, But 
by the court: A mill hath been held to be a tenement 
within the ſtatute, and why not this? It is his ability to 
pay 10l. a year, that is the foundation of the ſettlement; 
and whether he pays it for a houſe of habitation, or fora 
warren which brings him in a profit, is not material; the 


order of ſeſſions muſt be quaſhed. Str. 678. 2 Se. 


109. t, 
Alſo in the caſe of K. v. Piddletrenthide (a), it was de- 


termined, that renting a rabbit warren, though the party 


taking it have no intereſt in the ſoil, except that of enter- 


| Renting a fiſh- 

ery and ſpear- 
_ edge, &c. gains 
a ſettlemeat. 


. © 
- 


ing upon the warren to kill rabbits, will give a ſettlement. 


| _ and Eaft, 3 V. 772. 


. 26 GC. 3. Old Alresford and Chilton Candover. Two 
juſtices removed John Dorey and his wife and children 
from Old Alresford to Chilton Candover. The ſellions'quaſh- 


- ed the order, and ſtated the following caſe: That the pau- 


per and his father reſided in Old Alresford under a certificate 
from Chilton Candover ; that the father rented a houſe and 
piece of land for ſeveral years at 3l. a year in Old Ae 
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ford, and during two years he held, under a parol agree- 
ment, the fiſhery of Alresford pond, with the grates, &c. con- 
taining about 60 acres, and alſo the ſpear-ſedge, flags, and 
ruſhes growing in and about the ſaid pond, and the right 
of cutting the ſedge growing on a piece of rough meadow 
containing ſeven acres, not being part of the ſaid pond, 
for which the father paid to Mr. Zdwards 101. a year, 
and was to ſupply his houſe with fiſh : That during the 
time the father held the ſaid premiſes of Mr. Edwards, he 
rented under a parol demiſe the fiſhery of Cauſeway river in 
New Alresford with the grates to a fiſh-houſe there at Jl. a 
year: That the ſaid houſe and piece of land firſt men- 
tioned, and the right of cutting ſedge, &c. on the ſaid 
feven acres of rough meadow ground, and the ſaid fiſhery, 
&c. laſt mentioned, were together of the annual value of 
10]. without taking the ſaid pond, or any thing thereto 
belonging, into the account. The counſel for Old 
Alresfard offered to prove that Mr. Edwards had no right 
to demiſe the fiſhery of the ſaid pond, - but the court 
thought ſuch evidence was inadmiſſible, and refuſed to 
hear the ſame. L. Mansfield : Upon this ſtate” of- the 
caſe the court will conſider that the fiſhery and the ſoil 
palſed together; therefore the pauper took a tenement 
within the ftatute. Afbhurſt J. There is no doubt 
but that a fiſhery is a tenement: Treſpaſs will lie for an 
injury to it; and it may be recovered in ejectment. 
Buller J. The court go upon this ground, that the ſeſſions 
have no occaſion to go into the title of the leſſor at all; 
the fact of letting a fiſhery is ſufficient, and we mult pre- 
ſume that the ſoil paſſed along with it; though I am by 
no means ready to allow that if it had been any other kind 
of fiſhery, it would not have given a ſettlement : The ſeſ- 
ſions however ought only to admit evidence to controvert 
the fact of the pauper's taking the tenement. —Order of 
ſeſſions affirmed. Caf. by Darnf. and Eaft, 358. 

E. 3G. 2. Minchinghampton and Biſiey. Order ſpe- 


lands of the yearly value of Bl. from his father, an houſe 
of the yearly rent of 11. 10s. from his uncle, and the ſame 
year /90k the paſture of a piece of land in the ſaid pariſh from 
All Saints day to Candlemas, and paid 128. for the ſame, 
which piece of land was worth 61. a year. It was urged, 
that this was a good ſettlement, becauſe during thoſe three 
months the man was not removeable. But in this caſe, 
the court held, that taking the paſture of a piece of land was 
not more than taking the herbage, or than taking the com- 


cially ſtated : The pauper rented, in the pariſh of Biſley, nò fe 


mon, 
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mon, which could not be eſteemed part of a tenement with. 
in the meaning of the ſtatute ; but ſeemed to think, that ii 
the words had been, that he had taken à paſlure ground for 
three months, that would have made a good ſettlement. 
But the caſe went off upon another point, namely, for want 
of an adjudication. 2 S. C. 132. Sir. 874. Burr. Seil. 
Caf. 316. - 
Renting cattle HI. 26 G. 3. K. v. Whixley, Two juſtices remove Tl. 
Eien: mas Potter and his wife and four children from JYhixley to 
Healough. The ſeſſions diſcharge the order, ſubje& to the 
opinion of the court on the following caſe : That the 
pauper ſerved an apprenticeſhip to Richard Petter in Whix. 
ley, who was then reſiding there under a certificate from 
Bickerton. That in the two laſt years of the pauper's ap- 
prenticeſhip, his maſter rented a dwelling-houſe, garden, 
Oc. of the value of 11. 118. 6d. a year, and alſo a meadow 
of 71. 10s. a year, and alſo at the ſame time, namely for 
the two laſt years of the ſaid apprenticeſhip, occupied two 
cattle-gates of the value of 11. 4s. a year in a ſtinted pal- 
ture, on condition that the ſaid Richard Poller (being a 
carpenter) ſhould keep in repair three common highway 
gates, which the perſons having a right to the cattle-gates 
were bound to ſuſtain. The queſtion for the opinion of 
the court was, Whether the ſaid cattle-gates were a fan- 
ment within the ſtatute ? In ſupport ot the order of ſe- 
ſions it was urged, That theſe cattle-gates are not like 
commons : They are conveyed by leaſe and releaſe : The 
owners of them are tenants in common ; they have a joint 
poſſeſſion, and ſeveral inheritance, and are as much de- 
miſeable as any ſeveral tenement whatſoever. It was an- 
ſwered, That he occupied theſe catile-gates on condition df 
keeping the highway gates in repair, and that this wa 
only a licence to depaſture his cattle in conſideration of 
his keeping the ſaid gates in repair; and it was inſiſled 
that the K v. Lackerley (a) could not be diſtinguiſhed from 
the preſent caſe, and alſo that the caſe of Lindwood, in Butt 
348. was in point. —L. Mansfield ſaid, Theſe cattle-gats 
| | pals by leaſe and releaſe, and cannot be deviſed but accord 
| ing to the ſtatute of frauds. They are therefore to be 
| conſidered as a tenement within the ſtatute.— Bull |. 
| ſaid, That the caſe of Lockerley was better reported by Bur- 
row than by B55. In the latter the caſe was unintelligible 
The court in that deciſion ſeems to have gone a gre 
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way; for they reject the words © let and demiſe,” and 
« dairy ;”* and ſay that the contract related to cows. But 
the beſt reaſon for that deciſion ſeems to be that part of it 
where they held, that it was not a * of land or of any 
thing out of land, for it was only a right to the milk of the 
cows, —Order of ſeſſions affirmed. Caf. by Durnf. and 
Eaft, 1 V. 137. 2 Cinft. Butt. 17. | 

E.28 G. 3. K. v. Stoke. The pauper rented a houſe 
and land of the yearly value of 81, 12s. 6d. in the pariſh of 
Barlaſſun, where he then reſided ; and for ten months of 
the ſame time, he took the hay-graſs and aftermath of a 
meadow in the ſame pariſh, for 21. 5s. 6d. He paid no 
taxes, but he fenced the meadow, and ſpread the hillocks 
himſelf. He was removed from State to Barlaſton, which 
was quaſhed on appeal ; and a rule having been obtained to 
ſhew cauſe why the order of ſeſſions ſhould not be quaſhed 
—— Leyceſier ſhewed cauſe, inſiſting that the agreement 
for the hay-graſs and aftermath did not convey to the pau- 
per any intereſt in the ſoil, and that that intereſt which did 
paſs was not a tenement within the ſtatute ſo as to give the 
pauper a ſettlement. —Swinnerton, contra, was ſtopped by 
the court.—/ſbhurſt J. It is clear from the ſtating of the 
caſe, that the land was intended to pals ; it ſtates, “ that 
for ten months the pauper took the hay-graſs and after- 
„math of the meadow.” Now why ſhould he have 
taken it for ten months if the ſoil was not intended to be 
conveyed? There could be no other profits of this ground 
but the hay-graſs and aftermath; and if a man grant all 
the profits of the ground, he grants the land itſelf, —Bul- 
ler J. This is like the caſe put in Co. Lit; where paſtura 
carries the land itſelf. - The pauper was to have the hay 
and aftermath, which was all the produce of the foil. 
This is not like taking hay-graſs after ſeverance, for that 
is only a chattel ; but here the contract was, that the pau- 
per ſhould take all the graſs which ſhould grow ; he was 
to cut it, and make it into hay himſelf ; — after that, he 
was to have every thing that grew on the land for ten 
months. —Greſe J. of the ſame opinion. Rule abſolute. 
Dumf. and Eaft, 2 V. 451. 

7. 31 G. 3. X. v. Bramptom. The pauper T. Caile 
rented certain premiſes in Brampton in Cumberland, of the 
2 value of 91. and during part of the time took the 
ogg, or after-graſs of two Feds, the one for 30s. the 
other for a guinea a year z- the whole of which together he 
occupied for mote than 40 days. The ſeſſions confirmed 
the order, by which he was removed from Penrith to 
Rr2 Brampton. 
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Brampton. On a rule to ſhew cauſe why the order of 
ſeſſions ſhould not be quaſhed, the court were clearly of 
opinion that the pauper gained a ſettlement in Bra 
fon; and that this could not be diſtinguiſhed from the 
above caſe of K. v. Stoke. And they added, that taking 
land for a particular purpoſe, ſuch as that of ſetting pota- 
toes, was ſufficient to confer a ſettlement. Order of ſel. 
fions confirmed. Durnf. and Fa, 4 V. 348. 

In the caſe of Lockerley v. Shirefield Engliſh, H. 2; 
G. 2. it was determined, that renting a dairy and the uſe 
of ſixteen cows at 31. 58. for every cow did not gain a ſet. 
'tlement ; becauſe, as the court faid, a tenement muſt lie 
in tenure, and relate to land; whereas this was a mere 
perſonal contract for the uſe and feeding of cows. Burr, 
Settl. Caf. 315. 

But in the following caſes of K. v. Piddletrenthide, and 
K. v. Tolpuddle, it hath been determined otherwiſe. 

T. 30 G. 3. X. v. Piddletrenthide. Tohn Belly and his 
wife and family were removed from Chaldon Herring to 
Piddletrenthide, both in Dorſetſhire. The ſeſſions confirmed 
the order, ſubjett to the opinion of the tourt on the fd 
lowing caſe : That for two or three years, while the paupe 
lived in Chal/don Herring, he rented in. that pariſh a dar 
of thirty cows, ſome at 5 l. 108. and others at 5 1. fer con, 
with liberty to cut furze on Grange Warren, and on other 


warren to kill rabbits for his profit, called Grange //arm, 


— A. 1 —_ eng at at —_—_ 8 


with a ſmall houſe on it to keep nets, in the ſame parid, 

of che ſame man, at 30 l. per annum; and alſo another 

rabbit warren in the neighbourhood for the ſame purpole 

at 151. per annum. The cows were to feed in particuls 
1 at particular ſeaſons of the year, as is uſual in tit c 
letting of dairies. The pauper and his man ſometim a 
flept in the houſe in Grange Narren. The pauper bad w n 
right in the ſoil of either of the ſaid warrens, except ti / 
of entring upon and killing rabbits there; the perſons p 
whom he rented the warrens conſtantly depaſturing i A 
fame, and plowing ſome part thereof. L. Kenyon Ch. } by 
If we were now called upon for the firſt time to make a& W 
eiſion on this ſtatute, perhaps I ſhould have ſome difficult at 
on the ſubjett; but the courts have put a liberal conſtruc th 
tion on it. I cannot quite agree with the above determ he 
nation of X. v. Lockerley ; becauſe after it had been decide ci 
in ſo many caſes that an incorporeal hereditament w® 5 
n 
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would have received a different determination. But with- 
out conſidering that caſe, I think that the pauper took a te- 
nement in Chaldon Herring, both by renting the dairy and 
the warren. L. Coke ſays, that prima — 4 is a tene- 
ment : then the dairy was a tenement. The other taking 
was alſo ſufficient ; for it was, it I may uſe the expreſſion, 
a pernancy of the profits of the land by the mouths of 
the rabbits. A free warren is the ſubject of a family ſet- 
tlement 3 a precipe will lie for it; and the renting of 
it is ſufficient to give a ſettlement. If this caſe had been 
preciſely ſimilar 10 that of the X. v. Lockerley, perhaps 
I ſhould have heſitated before I agreed to overturn that 
deciſion ; but as this is diſtinguithable from that caſe 
(though the diſtinction is nice) I think that the pauper 
gained a ſettlement in Chaldon Herring. — Afbhurft J. It 
ſeems difficult to reconcile all the caſes on this ſubjett. If 
the K. v. Lockerley be law, I do not ſee how this pauper 
can have gained a ſettlement in Chaldon Herring ; but as 
there are authorities both ways, I am inclined to think 
that a ſettlement was gained in Chaldon Herring; the crite- 


rim, by which the queſtion is to be decided, being the abi- 


lity of the perſon taking the tenement.—Buller J. In all 
doubtful caſes one leading ground is, the ability -of the 
pauper to pay the 101. per annum. But on the facts here 
ſtated, I thi:ck this perſon rented a tenement within 
the conſtruction of the ſtatute of C. I cannot agree 
with the determination of the K. v. Lacterley: That 
was conſidered as a perſonal contract; but all contracts 
are in ſome reſpects perſonal. The queſtion in ſuch caſes 
really ought to be, whether or not it be 4 contrad to re- 
cerve profits out of land. The preſent I conſider as ſuch; 
and ſo was that in K. v. Lacterley. I am therefore of opi- 
nion, that the concluſion drawn in that caſe was wrong. 
As to the other point, I do not conſider this merely as a 
privilege to kill rabbits when the pauper could find them, 
and that the landlord might take them all if he choſe it; 
but the warren was to be kept in the ſame ſtate as it was 
when it was let; otherwiſe the contract between the landlord 
and the tenant would be deſtroyed. In that reſpe&t then 
the pauper had an intereſt in the land. Beſides he took a 
houſe with the warren. —Gr2/e J. It is impoſſible to recon- 
cile all the caſes on the ſubjett; and I do not underſtand 
the ground on which that of X. v. Lockerley was decided. 
In theſe caſes I think, that if the pauper had credit to rent 
10 l. per annum, he gains a ſettlement, The caſe of Kniver 
Rx 3 V. Stone 
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v. Stone (a) decides the preſent. Both orders quaſhed. 
Darnf. and Eaſt, 3 V. 772. 

And alſo in the caſe of X. v. Tolpuddle, E. 32G. 3. 
G. Hill and his wife and family were removed from 
Puddletotun to Tolpuddle in Dorſetſhire, which was con- 
firmed at the ſeſſions, ſubject to the opinion of the 
court on the following caſe: J. Chapman was the tenant 
and occupier of a farm in Tolpuddle, part vf the flock of 
which farm conſiſted of cows, which, according to the 
uſual courſe of huſbandry in that county had been con- 
ſtantly let to ſome dairy man. The pauper rented, under 
a verbal agreement, twenty of theſe cows of Chapman at 
31. 108. per cow per annum; it was alſo agreed between 
them (as is uſual there) that the owner of the cows ſhould 
feed and ſupport them, and that they ſhould depaſture in 
certain Jands called the Cow-leaze Grounds from May-day 
till the 18th September, and afterwards in certain meadow 

rounds which are kept for that.purpoſe from the time the 
— are mowed ; both which grounds were part of the 
ſaid farm, and then in the occupation of Chapman ; and 
when the paſture of the meadow 'grounds was conſumed, 
that the cows ſhould be kept by Chapman in ſome other of 
the farm grounds with his other catile, or be foddered in 
the farm yard with hay by him. The Cow-leaze was not to 
be fed upon by Chapman's cattle from Lady-day till May- dij 
nor was he to feed any other cattle either in the Gu- 
leaze or meadow ground whilſt the ſame were fed by the 
cows ſo rented. But the hay of the meadow ground ws 
cut and taken away by Chapman, and the Cow-leaze wi 
fed by him after the cows had quitted it, and he was to 
repair the fences. In caſe any cow did not calve before 
May. day, or afterwards, if any of them d ed or became 
barren, an allowance was to be made to the pauper ; and 


in caſe of ſickneſs amongſt the cattle, Chapman was to de- 


fray all expences. The pauper was alſo to have a dwel- 
ling houſe, and a right of feeding a mare on the farm, ani 
keeping his pigs in the yard, and of cutting fuel for the 
uſe of the dairy; but he had no other right whateve!. 
The pauper had this farm for 5 years, and reſided during 
the whole time in the ſaid houſe in Tolpuddle, The above 
are the uſual terms of letting ſuch farms in that count), 
and is called a letting of a dairy.— L. Kenyon Ch. J. It 
certainly very much to be wiſhed that the deciſions of ti: 


— 


—— 
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magiſtrates below ſhould, on examination here, be found to 
be conſonant to the laws of the land. And I am happy to 
find that we are relieved from the ſuppoſed inconvenience 
of ſending down a new code of laws to the country where 
this queſtion aroſe ; becauſe our opinion concurs with that 
formed by the juſtices in their ſeſſions, as well as that of the 
juſtices who made the original order, From the paſſing of 
the ſtatute of C. 2. to the preſent time the conſlruftion put 
on it has been (what is called) a liberal con{tiuflion, in 
order to canfer a ſettlement on thoſe perſons who have the 
ability to take a tenement which the ſtatute has eſtabliſhed 
as the criterion, I confeſs, it ſeems to me impoſſible to 
reconcile the deciſion im the above caſe of K. v. Lackerley 
with our determination in this caſe that the pauper gained 
a ſettlement in Tolpuddle ; but if we are of opinion that 
that caſe cannot be ſupported, it will be more manly to ſay 
ſo in expreſs terms, than by endeavouring to make nice diſ- 
tinctions, to induce the magiſtrates below to conſider it as 
an authority hereafter. When the above caſe of K. v. 
Piddletrenthide came before us, we all doubted of the deci- 
ſion of K. v. Lockerley; but there being another diſtin&t 
ground upon which we were warranted in ſupporting the 
ſettlement, we were not directly called upon to over-rule 
that caſe. But now it being impoſlible to diſtinguiſh be- 
tween this caſe and that, 1 think we are bound to deny 
the authority of that caſe, and to ſubſtitute in its room a 
better expoſition of the ſtatute C. 2. It has been argued, 
that if we decide this to be a tenement, we ſhall depart 
from the words of the ſtatute : but in this caſe the pauper 
took a tenement, emphatically a tenement. Any thing is 
a tenement, which is a profit out of land. In order to take 
a tenement, it is not neceſſary the party ſhould have the fee 


ſimple or fee tail; any minute intereſt in land is parcel of 


a tenement : ſuch minute intereſt, indeed, cannot be en- 
tailed ; but all the parcels when conſolidated together may. 
A beaſt gate has been held to be a tenement ; and yet that 
1s not the whole land, but the profits of the land to a cer- 
tain amount. So here the profits of theſe lands are to be 
taken excluſively by the cows which the pauper rented. If 
the cattle had been his own, and he had rented the feeding 
of them, that would have. been unqueſtionably a tene- 
ment, like the taking of the paſture, the hay, and after- 
math: And I think that theſe cows were the pauper's for 
a certain period; they were not ſo far his own that he 
could have ſold them, but they were his, that he might 
ule them under the contract for a limited time. And 
; Rr 6 this 
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this was not the Jeſs a taking of a tenement, becauſe 
the pauper could only enjoy the land in a particular 
mode; for in many farms the tenant ſtipulates that he will 
not depaſlure ſheep or horſes on particular grounds. I d 
not ſee therefore why this is not, ſtrifily ſpeaking, a tene- 
ment ; for the pauper had for a certain part of the year the 
excluſive right to the paſturage of theſe grounds, to be 
taken by the mouths of the cattle. The other judges de- 
livered their opinions at conſiderable length to the ſame el. 
A er orders confirmed. Durnf. and Eaft, 4 /, 
671. | 
| Renting turn- By the 13 G. 3. c. 84. A perſon renting turnpike tell 
| pike $2 and reſiding in the toll houſe, ſhall not thereby gain a ſet. 
| tlement. /. 46. 
| Need not beone As to, Hhether it ſhall be one intire tenement? It hath been 
uke tenement. adjudged as follows: 
| M. 1 G. North Nibley and Wotton under Edge. A per. 
ſon rented an alehouſe at 51. a year, at Lady-day, for 6). 
year; and in May following rented a piece of land for bl. 
a year; held the ſame for two months, and ran away. It 
was held, that it was not neceſſary the meſſuage or tere. 
ment ſhould be rented of one perſon ; though it be rented 
of ſeveral, yet in him it is but one, and the ſtatute is {a 
tisfied, he being of ability to be truſted with a tenement 
of 101. a year. Caſes of 8. 86. 1 S. C. 73. Fol. 79. 
Same tenemen: Furthermore: It is to be conſidered, How far. the /ane 
nod ge b— ac tenement, but lying in different pariſhes, ſhall gain a ſettk. 
ment: As to which it hath been adjudged as follows: 
T. 3G. South Sydenham and Lamerten. A perſon rented 
a tenement of 101. a year, being one intire tenement, but 
lying in two pariſhes. The queſtion was, Whether this 
ined a ſettlement? By the court: If the tenement be 
intire, though the lands be in different pariſhes, it ſeems 
to be a ſetilement in that pariſh where the houſe is; other- 
wiſe, where the tenements are diſtin, and lie in different 
pariſhes, as if a tenement of 8]. lie in one pariſh, anda te- 
nement of 31. in another. Str. 57. 1 S. C. 115, 
Foley, 81. ; 
But the queſtion in this caſe only was, Whether one 
and the ſame tenement, and not whether two diſtinct te- 
nements, of the yearly value of 101. but lying in different 
pariſhes, ſhall gain a ſettlement? So that the determine 
tion in this caſe, as to this latter point, was extrajudicial 
And the reaſon given by the court in this caſe doth ex- 
tend as well to different tenements, as to one intire tene. 
ment, viz. The miſchief retiied by the ſtatute, and in- 
6 tended 
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tended to be prevented, is the vagrancy of poor perſons, 
who uſed to come into pariſhes where there was the beſt 
ſtock ; and the ſtatute deſcribes who are intended by thoſe 
poor, namely, ſuch perſons who are not capable of hiring 
a tenement of 101. a year: Now the man's ſufficiency is 
not the leſs, becauſe 61. a year, part of the tenement, is in 
a different pariſh. There are conſiderable farmers who do 
not rent 101. a year in any one pariſh, and it would be 


hard to adjudge that therefore they gain no ſettlement. 
Str. 58. Fule, 81. | 

M. 3G. 2. Eiſied and Hellibourne, The caſe was this: 
A perſon rented a tenement, conſiſling of a farm houſe and 
lands of 121. 10s.” a year; which houſe and land laid con- 
tiguous, and had been uſually letten together, and occupied 
by the ſame perſon, but the houſe and ſo much of the land 
as together amounted to 91. a year, lay in one pariſh, and 
31. 10s. in another pariſh, By the court, Thu was held 
to be a ſettlement, on the authority of South Sydenham and 
Lamerton. 2 Seſſ. C. 130. Str. 849. 

Further yet; it remains to be conſidered, how far u 
diftinft tenements, one being in one pariſh, and another being in 
another pariſh, ſhall be deemed a ſufficient tenement within 
the att, whereby to gain a ſettlement : For — in 
the caſe of South Sydenham and Lamerton aforeſaid, the 
court ſeemed to be of opinion that two ſuch tenements 
would not gain a ſettlement ; yet that (as hath been ob- 
ſerved) was not the point in queſtion. And in the caſe of 
Sandwich and Studland, E. 8 G. 2. it was reſolved as fol- 
lows: A perſon rented a houſe in Studlarid at 308. a year. 
Alter he had lived in it about two years, he took lands in 
Langtin of 121. a year, on which there was no houſe ; 
and occupied the faid lands two years : All which time he 
inhabited in and rented alſo the ſaid houſe. in Studland. 
By the court. It hath been a queſtion, Whether two diſ- 
tinct tenements taken at different times (where neither of 
them alone amounted to 101. a year in value) ſhould make 
a ſettlement ? But it is now ſettled that it does. And it is 
the ſame thing whether the taking was diſtin& or entire, or 
in one pariſh or two pariſhes. The ſettlement is in the 
pariſh where he lives. The ground of theſe reſolutions is 
the ability to rent a tenement of ſuch a value; which ex- 
cludes the preſumption of his being likely to become 
chargeable to the pariſh. Burr. Settl. Caf. 44. 

E. 8 G. 3. St. Lawrence and St. Maurice both in Min- 
chefler. Richard Gradidge, huſband of the pauper, rented 
a tenement of one Henry M urne in the pariſh of . 
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for a year from Lady-day at 31. 108. a year, but reſided 
therein five or ſix weeks only, and then quitted it, and 
tendred the- key to the faid Henry Marne, which Warne te- 
fuſed to accept; whereupon Gradidge left it with a neigh- 
bour, before Midſummer-day then next, for the ſaid Murre 
to take it when he thought proper. On the ſaid Midſun- 
mer- day, Gradidge took a tenement in the pariſh of &.. 
Maurice, ot the rent of 91. a year; and on the ſame day 
entered into poſſeſſion thereof, and reſided thereon above 
forty days, before the key in Hurſ/ley was received by the 
faid Marne, who did not accept it till the 16th of Augu/ 
following. Ic was objected, that although it be ſettled, 
that if a perſon rents a tenement in two different pariſhes, 
amounting ta 10l. a year in the whole, he ſhall gain a 
fettlement in that of the two pariſhes in which he reſides; 
vet ſtill, in order to gain a ſettlement, he ought to be the 
Joint occupier of both tenements within the ſame period: 
Whereas here, the firſt contract was diſſolved from Mid- 
fummer at leaſt, if not ſooner. . The landlord took back the 
key on the 16th of Auguſt, which relates back to the aban- 
donment ſo:ne time before Midſummer. But by the court: 
Here is a contract for a year in Hurſtey not diſſolved; nor 
could it be diſſolved: The , landlord refuſed to accept the 
key: And he did not receive it at laſt till the middle of 
Auguſt, which was more than forty days after hiring the 
fecond tenement. Burr. Settl. Caf. 588. 

Under the yearly value of 101.) If the tenant is under 101. 
a year, the juſtices upon complaint within 40 days have 

wer to remove the perſon coming there to reſide ; if it 
is not under 101. a year, they have no power to remove 
him ; and continuing upon the ſame unremovable for 49 
days, he thereby gains a ſettlement. 0 
Upon which it is obſervable, that the payment of the 
rent can be no matter of confideration with regard to the 
ſettlement ; for the ſettlement is obtained before the rent 
becomes due. For the ſettlement is not ſuſpended, as in 
the cafe of a hired ſervant, until he hath ended his year; 
but fo ſoon as he hath reſided 40 days, he is ſettled with- 
out more; even as a ſervant hired for a year, became ſet- 
tled in 40 days, before the ſtatute of 8 C 9 . anda 
apprentices are ſtill ſettled in 40 days, without any regard 
to ſerving out their time. And with reſpe&t to what (hall 
be deemed a tenement of 101, a year, ſufficient to gain # 
ſettlement, it hath been-adjudged as follows : 

T. 3 CG. South Sydenham and Lamerton. Order ſpecially 


Rated : A perſon took a leaſe of a tenement for 99 yes 
determinable 
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Jeterminable on three lives, and paid his fine, and the rent the value of 1ol. 


reſerved was but 71. but the real value was 131. By 
court : The quantity of the rent is not material, but the 
value of the tenement, If there be a leaſe of lands worth 
101. a year, and a fine be paid, and 20s. only reſerved, it 
makes a ſettlement ; ſo if no, fine be paid, or no rent re- 
ſerved, yet if the tenement is worth 101. a year, it makes 
a ſettlement ; for the ſettlement depends on the value of 
the tenement, and not on the rent. 2 Sg: C. 198. 
Str. 57. | 
45 G. 2. Southwold and Yohkesford, A on took 
an houſe at the yearly rent of 101. The landlord agreed 
to make new buildings ; which improvements were never 
made. The houſe, without the improvements, was worth 
only 61. 10s. a year. By the court: The ſeſſions muſt 
judge upon the fatts ; they have ſtated that the agreement 
was for 101. a year; this is evidence of the value: but the 
juſtices have a right to enquire into the real value ; and they 
have exprelsly Rated as a fact, that this houſe was only 
of the value of 61. 10s. a year; and the mere covenant to 
build, which covenant was never performed, cannot alter 
the caſe. Therefore it was adjudged that this was no ſet- 
tlement. 2 FC. C. 198. Str. 57. Burr. Settl. Caf. 140. 
T. 14 C 15 G. 2. Weſton and Kirton. Caſe ſpecially 
ſtated: A perſon took a farm at Kirton of 10l. a year, 
which had been let at that rent for five or fix years then 
laſt paſt, but before that time was let at 71. a year only. 
When he firſt took and entered thereon, he was not of 
ability to ſtock the ſame. Before his entry, he was told 
by the former tenant, that his farm was too dear. To 
which he anſwered, That he did not regard the dearneſs ; 
for as it was 101, a year it would gain him a ſetilement, 
and put an end to a f ts there was between two towns 


about his ſettlement ; but deſired the ſaid former tenant . 


to take no notice thereof to any body. By the court : 
We are not to determine the matter upon the evidence 


given to the ſeſſions, but upon facts ſtated and adjudica- 


tons made by them. Here they have ſtated circumſtances; 
but they haye not explicitly ſtated the real value, nor have 
they adjudged any fraud. The act requires the renting a 
tenement of the yearly value of 101. They ſtate, that 
he did take a tenement of 101. a year at Kirton, In- 
deed they add, that it had been let at 71. a year formerly. 
But it might be then worth more, or might have been 
alterwards improved; and it had for five or ſix years laſt 
beau kt at 10l. a year. And the quantity or value of his 
ſtock 


the a Year, : 


— 
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ſock doth not alter the value of the tenement. They alſo 
ſtate a converſation between him and the former tenait, 
who told him it was too dear; to which he anſwered, That 
he did it to gain a ſettlement. Yet. they do not adjudge 
that there was any fraud; nor do they ſtate that it was 
under the value of 1ol. a year, and the evidence rather 
proves it to be of that value. They muſt expreſsly ftate 
that it is fraudulent, or elſe we cannot take it to be ſo. 
And we muſt take the caſe ſtated to be the whole caſe, 
| Therefore it was adjudged, that hereby he gained a ſet- 
tlement at Kirion, 2 Seſſ. C. 141. Str. 1156, Bur, 
Settl. Caſ. 166. | | 
H. 16 G. 3. K. and Bil/dale Kirkham in the north riding 
of the county of York. Thomas Wilſon went from the pa- 
Triſh of Bilſdale Kirkham to Bilſdale Weſtfide, and there 
married Sarah} the pauper, who then rented a tenement of 
41. a year, and he occupied the ſaid tenement with her 
during his life. He afterwards died, leaving the ſaid Sara 
the pauper. Evidence was offered to prove this tenement 
at the time the man occupied it with his wife was worth 
151. a year, tho? let at no more than 41. But the ſeſſions 
rejected this evidence, and determined on the rent attually 
reſerved ; which being under 101. a year, they adjudged that 
the pauper was not ſettled in the pariſh of Bl/dale ref, 
by renting ſuch tenement. By L. Mansfield : The juſtices 
have done wrong, in not receiving the evidence of the va- 
lue of the tenement beyond the rent paid. Every leaſe 
from year to year begins afreih every year, and is in point 
of law a new demiſe. If the tenement was of the value of 
ot. a year any year during the man's occupation of it, he 
will thereby gain a ſettlement. The caſe was ſent back to 
the ſeſſions to receive evidence of the value. W hich being 
- certified as above, the court held it a good ſettlement. M. 
Renting 10l. a E. 26 G. 3. Aſhburton and Woodland. Two juſlice 
5 Thomas Guſwell and his wife and children irom 
— Aſhburton to Wordland. The ſeſſions confirmed the order, 
Rl. and ſlated the following caſe: "hat the pauper was a da- 
| labourer and ſettled in Mocdland. That he rented a cot- 
| : houſe at 11. 128. per ann. in Aſbburton where he reſided: 
| That while he ſo rented it, about October 1782, he took a 
| meadow for one year in H/oodland, at the rent of ten gu- 
| neas, of one Northcote, who rented the ſame, together with 
other lands of Mrs. Taylor. That. the pauper did not flu 
i at all, but at Chriſimas let the graſs for three guiness 10 
Fd. Barter (without the privity of the ſaid North) 


until Lady- day following, who ltocked it and paid the oy 
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to the pauper. That the pauper aſter that (but not on 
the ſame day) paid Northcote five guineas for half a year's 
rent. That there were ſeveral perſons who offered to 
take the graſs of the pauper before he let it to Barter. 
That the pauper let the ſhred or mow to the ſaid North- 
cate for five guineas, and the after-graſs for two guineas. 
That at the end, when they ſettled accounts, the pauper 
received two guineas, the balance between them after allow- 
zag five guineas for the half year's rent then due. North- 
cate did not apply to the pauper to take the ground, but 
the pauper to him, and he readily truſted him, aſſigning 
as reaſons, that he believed him to be an honeſt man, tho 
a day-labourer ; and that he had heard juſt before he let 
him the ground, that the pauper had received a legacy 
equal to the year's rent. That Northcote frequently made 
a practice to take ground and let it out again in parcels. 
That three years previous to the taking the ſaid ground, 
the pauper received relief from Moodland on account of 
ſickneſs; and about half a year after the expiration of the 
term for which he took this ground, his wife received re- 
lief from Woodland, he being fick in Exeter hoſpital. That 
he made a freſh agreement for taking another field of 
Nerthcate of 131. per ann. on the morning of the day he 
was examined before the juſtices touching his ſettlement. 
The ſeſſions were unanimouſly of opinion, That the ſaid 
taking of the ſaid field was fraudulent. Clapp, in ſupport 
of the order, ſaid, That fraud is a fact, and not an infer- 
ence of law; and where the ſeſſions have expreſsly found 
fraud from the evidence, this court will not draw a dif- 
ferent concluſion, even tho' the caſe flate all the facts 
particularly; and cited X. and Sr. Nicholas in Harwich ; and 
he ſaid there was a diſtinction between this caſe and X. v. 
Tedford, which was merely a conſtruction under the 9 G. 1. 
whether the purchaſe was fraudulently made to defeat the 
act; that was held not to be a fraud in paint of law ; but 
here, if the court overrule the deciſion of the juſtices, 
_ they muſt find no fraud in point of fat, Here the only 
part of the cale on which the other ſide can rely, is the 
evidence of Northcote: The juſtices could never intend to 
ſtate Northcote's reaſons for letting this tenement, as facts ; 
for they could not adjudge it to be a fraudulent taking, 
when the reaſons aſſigned for ſuch taking, admitting them 
to be tatts, would negative it. This therefore being only 
evidence muſt be rejected; and on the reſt of the caſe the 
court will fee no reaſon to overthrow the deciſion of the 
leſions, —— Fanſhaw, contra, contended, that where the 

feſhons 
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ſeſſions only find fraud generally, this court is bound by ſuch 
finding; but whenever the ſeſſions ſtate facts fully and 
particularly from whence they infer fraud, it is the pro- 
vince of this court to draw their own concluſions = 
thoſe facts, without having regard to the adjudication of 
the court below; and cited K. v. Tedford (a). The only 
queſtion then is, whether all the fats are fully before 
the court? which muſt be taken for granted; and if ſo, 
whether the court will not fay, that the concluſion which 
the ſeſſions have drawn is wrong? Whatever might have 
formerly been the cuſtom, it is the practice of the ſeſſions 
now to ſtate evidence as well as farts, and this court wil 
form their judgment from both. Then taking the whole 
of this caſe together, it is impoſſible to ſupport the de. 
ciſion of the ſeſſions. It is ſtated that this man had cre. 
dit in the pariſh for ten guineas a year; it was ſo notorious 
that he was the real tenant, that ſeveral perſons applied 
to him to take the winter-graſs, and one actually took it 
of him. The evidence does not ſtate any conſpiracy; it 
was a fair 5 and the mere circumſtance of its 
being under. let affords no preſumption of fraud. A. v. 
Llandvenas (6). Willes J. delivered the opinion of the 
court: That they did not think it neceſſary in this caſe to 
give an abſolute opinion upon the — queſtion, whe- 
ther, when the ſeſſions have ſtated all the fatts particularly, 
and drawn a concluſion of fraud from thoſe fatts, this court 
have a right to examine into the propriety of ſuch conclu- 
fion ; becauſe they were all of opinion, that the concluſion 
of the juſtices upon the facts ſlated, that it was a fraudulnt 
taking, — right. Order of ſeſſions affirmed. rnf. and 
Eaſt, 261. | / 
Where the ſeſ- 32 G. 3. X. v. Llanwinio in Carmarthenſhire. The 
— — court ſaid, that when the ſeſſions draw the concluſion, and 
fraudutent, it is expreſsly ſtate that the taking was fraudulent, it is decilive. 
cencluve. — and Eaſt, 4 J. 437. 
Living uf on 2 . 27 G. 3. Bedworth and Fillongley, Two juſtices 
tevement of a removed Mary Maſſen widow, and her five children, fron 
year, altho'a Bedworth to Fillongley. The ſeſſions confirmed the order, 
part thereof 13 and ſtated the following caſe : That John Watſon, late 
given out o 
charity, gains a huſband of the pauper, rented a farm of 40 l. a year 2 
ſettlement. F;/longley, and being diſtrained on for rent, his brother 
purchaſed for him out of the diſtreſs two cows and thret 
ſheep, with which he came to Bedworth about Lady dn 


—— — 


(a) Pet, title Settlement by eſtate. (3) Pe, this 1 
1759 
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1783, where he took a houſe and land of 8 l. a year rent, 
and reſided thereon about three years; during which time 
the rent was paid thus, (viz.) the firſt half year by bim- 
ſelf, the ſecond half year by the pariſh of Fillongley, the 
third half year by himſelf, and the fourth by a diſtreſs ? 
That about the. ſaid I ady-day 1783, Thomas Watſm, in a 
converſation with his brother Jahn M ulſan, concerning 
his family and poverty, ſaid, I am ſorry for your family, 
and therefore I will give you a cloſe in Aſiey (an adjoin- 
ing pariſh) containing about feur acres, to enjoy as long 

as [ pleaſe, and to take it again when I pleaſe, and you 

ſhall pay nothing for it:“ 2 enjoyed the ſaid cloſe, 
which was worth 21. 10s. a year, for three years, during 
which time his brother Thomas paid both the land tax and 
poor rates for the ſame; and all the tillage was done by 
the ſervants and horſes of Thomas, and they alſo got in 
the harveſt : That one year the ſaid cloſe was ſown with 
Fobn's wheat procured by the gleanings of his family; 
and in the laſt year the ſame was ſown with. Thomas's 
corn, at whoſe expence the crops of the ſaid corn were 
earried to John's houſe : That the cattle of Thomas were 
never put into the ſaid cloſe, except for tilling the land; 
but that the cattle of Jn were upon the ſaid cloſe dur- 
ing the time he ſo enjoyed it. Aſhhurft J. In all caſes 
upon ſettlement law, it is the ſafeſt way to adhere to the 
words of the act; now taking it upon the words, nothing 
can be more clear; they are « that it ſhall and may be 
Jawful upon complaint made by the churchwardens, &c. 
within 40 days after any perſon or perſons coming 16 ſettle as 
aforeſaid in any tenement under the yearly value of 101. for 
any two Juſtices, &c. of the diviſion where any perſon or 
perſons that are likely to be chargeable to the pariſh ſhall 
come to inhabit, by warrant to remove, &c.” The att 
does not ſay any thing about ability; that is not the crite- 
rien. And if the party comes to reſide upon a tenement ot 
10l. a year, he cannot be removed, and then he gains a ſet- 
tlement by 40 days reſidence. But if ability, or rather 
confidence, were to be taken into conſideration, according 
to the caſe reported in Strange; yet if a man has ſufficient 
credit and confidence repoſed in him by another, as to be 
truſted with a tenement of 101. a year value, even out of 
charity, it is ſufficient to anſwer the intent of the ſtatute, 
ule ſuch an one is not likely to become chargeable. 
Therefore neither upon the words, nor the meaning of 
the act, was this man removeable, and ſo he gained a ſet- 
dement.— Buller J. It is admitted that this is the — 
- 1 caſe 
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caſe which has come directly before the court for a con- 
Atruftion on this part of the ſtatute. Now the words of 
the act cannot admit of a doubt. They only ſpeak of 
perſons coming 1 ſettle in a tenement of 10l. a year, who 
cannot be removed. As to the queſtion of fraud, I feel 
no force in that, becauſe that queſtion is open to the fel. 
ſions in every caſe as it ariſes: Beſides, it is the peculiar 
Juriſdiftion of the juſtices, and not of this court, to ſay, 
whether the particular caſe be fraudulent or not ; if they 
do not adjudge it to be fraudulent, it is not competent 
for this court to ſay that it is. I doubt whether in this 
caſe the order of ſeſſions might not be founded on the 
idea, that it was fraudulent, If they had ſaid fo, we 
' ſhould not have differed from them, but they have not 
found it ſo. Next, as to the queſtion of ability : It ſeems 
to me that this idea is founded chiefly on the words of 
South Sydenham and Lamerton (a); but the words, if atten: 
tively conſidered, will not warrant the conſtruftion put 
upon them; for the credit which he has is only for the 
rent he has to pay, but that is only as between him and 
the landlord ; the credit is given by the landlord, L. Ch, 
J. Parker firſt ſays, “If a man hires a houſe at a mal 
rent, and pays a fine, yet if the houſe is worth 10l. fer 
ann. it makes a ſettlement, for the ſettlement depends on 
the value of the tenement, not on the rent.” Then in- 
deed he uſes theſe words, © the reaſon of this ſtatute is 
this; that the man who is intruſted with a tenement 
worth 10l. a year, is of ſuch credit, and muſt have ſuch 
a ſtock, as makes him not likely to become chargeable to 
the pariſh,” Eyre J. took it to be within the letter 
and intent of the law, that a man who is capable of rent- 
ing a tenement of 10 l. year ſhould be ſettled in that ps 
rilh.” It is clear that they applied this reaſoning to the 
perſons mentioned in the former part of the act, to ſhew 


* 


that that caſe did not come within the deſcription : And Jo 
this is put out of doubt by what Pratt J. ſays ; * The mil ye; 
chief recited by the ſtatute, and intended to be prevented, 

is vagrancy of poor perſens who uſed to come into pariſhes the 
where there was the beſt ſtock ; and the ſtatute deſcribes for, 
who are intended by thoſe poor, (viz.) ſuch perſons at alt 141 


not capable of hiring a tenement of 101. a year.” Now it i 
material to conſider, what was the caſe on which the cout 
. were then ſpeaking ; they were ſpeaking of a caſe while 


on — calli 


(a) Ante, this ſame title. th v 
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the taking was of more than 101. per ann. therefore theſe 
expreſſions only relate to caſes of above 101. per ann. and 
are to be applied to the caſe then before them, and are not 
applicable to any caſe where the renting is not more than 
101. per ann. This is more deciſive on account of what is 
faid in the concluſion of the caſe ; where deſcribing the 
poor perſons whom the act intended to exclude from gain- 
ing ſettlements, Pratt J. ſays, «ſuch perſons as are not 
capable of hiring a tenement of rol. a year.” There are 
no ſuch words in the att ; but if we have recourſe to the 
preamble, it ſpeaks of rogues and yagrants, and perſons 
who are burthenſume to the paziſh : Theſe therefore are 
the perſons of whom the ſtatute ſpeaks as Jikely to become 
chargeable, and therefore the expreſſions in that caſe are 
only to be conſidered as pariicular inſtances of perſons who 
from their ſituation in life were wat likely to full within the 
deſcription of perſons in the preainble of the act. But one 
who is ſettled on a tenement of 101, a year is not within 
the act. It has been contended that the pauper never had 
the tenement ; but it is impoſſible for us to ſay ſo, after 
the juſtices bave flated that he had it under an agreement, 
which made him tenant at will; for what is to become of 
the eſtate after he had ſown it with corn? Its being gained 
by gleaning is not material; for ſuppoſing he had ttolen it, 
it would have been juſt the ſame, he would have been en- 
titled to the growing crop: He was then in poſſeſſion of a 
tenement of 101. a year, and could not have been turned 
out by his brother, therefore this is a ſuthcjent taking of a 
tenement within the ſtatute. Order of ſeſſions quaſhed. 
Durnf. and Eaſt, 458. 

Wah reſpect to the taking or occupying a tenement 
jointly, it has been determined as follows : : 

M. 25 C. 2. Marden and Barham. Two perſons joint- Renting 161. 8 
ly hired a houſe and land at Marden for 161. a year, and * 
jointly occupied the houſe and tilled the land for the ſaid ment. 
year, and jointly paid the rent, that is, each the like ſum. 
It was urged that this gained no ſettlement to either of 
tem. And a caſe was cited, between Croft and Gain- 
ford at Durham allizes 1733, which was a joint taking of 
14]. a year, each paying ſeparately, the landlord n-t car- 
ing to let to either ſingly. And the two judges (L. Ch. J. 
Eyre and Reeves) to whom it was referred, held it no 
ſettlement ; becauſe the ſtatute requires the perſon's taking 
a tenement of 101, a year value: Whereas this practice of 
calling in a partner in the taking, would, if admitted equi- 
valent to a ſole taking, evade and fruſtrate the ſtatute, and 
Vol. III. 8 let 
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Renting jointly 
521. à year 
gains a ſeitle- 
ment, 


Duns Tew to Little Tew, with their whole joint ſtock, to 


farm was entered upon, Guff kins inquired of Goodwin, 


value of 10/, That the agreement between the two farmers , 


ment be above 10 l. a year: And where is the difference, 


let in an indefinite number of families all to be ſettled upon 
one tenement of 101. a year value. On the contrary it 
was argued, that each was legally tenant of the whole, 
bath being liable to the landlord for the whole rent, 
By the court: This was not ſufficient to gain a ſettle. 
ment. Whatever remedy the landlord might have againſt 
the. occupiers of the land for his rent, the act of parlia- 
ment in the preſent caſe conſiders only the right; which 
clearly is but to one half, and that half doth not amount 
to the value of 101. a year. Burr. Settl. Caf. 311. 

T. 29 & 30 G. 2. Litth Tew and Duns Tew. Richard 
Guffkyns the pauper, together with Jahn Goodwin his fa- 
ther-in-law, rented a tenement at Duns Tew at $11. 3 
year, as partners; and lived there 12 years. And bein 
about to leave Duns Tew, Goodwin alone went to Mr. 
Keck's agent at Little Tew, and took a farm of 521, 
year, for 4 years. After the ſaid taking, and before the 


whether he depended upon his going with him to LI 
Tew? To which Goodwin replied, that he did; for be 
could not go without him. They both removed from 


the value of more than 100 J.; and managed the fam 
together for 7 years, both of them reſiding thereon. Mr, 
Keck gave his receipts for the rent to Goodwin only; and 
once, when Mr. Keck diſtrained for rent, the diſtreſs was 
made upon the ſtock, which Mr. Keck ſuppoſed to be 
Goodwwin's only; and Goodwin alone gave a bill of ſale of 
the ſtock; and Guff kyns then flood by without inter- 
poling. At the end of 7 years, juſt before the order ol 
removal was made, Guff kyns went off from the fam, 
and Goodwin took the whole ſtock, allowing Gf H 621. 
for his moiety thereof. It was adjudged by the juſlices 
that this being not a joint hiring, but a taking by Call. 
win only, Guff kyns the pauper did not bereby gain a fettle- 
ment. On removal of this cauſe into the court of king's 
bench, it was obſerved by the court, that the words of the 
ſtatute are, coming to ſettle in any tenement under the yea") 


was, to occupy jointly, with a joint ſtock : That tie 
caſe doth not turn only upon the credit given to the ten! 
by the landlord, but upon the credit given by the legil 
lature to a man able to ſtock a farm of ſuch a value: 4 
tenant may let the whole, or even ſubdivide it out to ut 
der tenants, who may thereby gain a ſettlement, if the tene- 


between 


Poor. (Settlement by 10 l. a year.) 


between the original tenant's letting out part, and his 
taking in a partner? And after having taken time to 


conſider of it, the reſolution of the court was, that Guff- 


kyns gained a ſettlement in Little Tew, For, being taken 
in partner by Goodwin, he is to be conſidered as having an 
intereſt in the farm, at leaſt as tenant at will to Goodwrn of 
the moiety of a farm worth 521. a year for the whole of it, 
and conſequently his moiety above 101. a year. A tenancy 
at will, even in the caſe of a certificate perſon, is ſufhcient 
to gain a ſettlement, as was determined in the caſe of 
Cranley and St. Mary's Guildford, H. 8 G. Burr. Settl. 


Cal. 398. 
H. 36 G. 3. KX. v. Seamer. John Yates and his wife 


and family were removed from Ea Haſlerton to Seamer, 
the ſeſſions confirmed the order, and ſtated the following 
cale. T. Yates brother of the pauper took a farm of Sir 
C. Sykes Bart. at E. Haſlerton at 176 l. a year. John re- 
ſided with him upon the farm, they having agreed to be 
joint partners in the ſtock and farm previous to Thomas's 
taking it, but Fohn did not conſider himſelf as tenant to 
Sir C. Sykes. John advanced 1201. towards the ſtack 
and farm. Thomas was the only perſon rated in the pa- 
riſh rates, though John ſaid he conceived himſelf anſwer- 
able for the payment of his part, and to pay intereſt ac- 
cordingly. After 7 months they parted ; there was no 
account of receipts and diſburſements. Upon parting it 
was agreed, that Jahn was to allow 201. out of what he 
had advanced, and to be repaid the remainder which took 
place. The court, without argument, were of opinion, 
that this caſe was governed by the above caſe of Lille 
Tew and Duns Teu And L. Kenyon Ch. J. added, that 
whether the pauper was conſidered as a joint tenant with his 
brother, or as under tenant, he equally gained a ſettle- 
ment in E. Haflerton. Both orders quaſhed. Durnf. & 
Laft, 6 . 554- 
E. 33 G. 2. Knivetom and Tiſſmgton, The pauper 1/aac 
I ibberley, being ſettled at Tifſington, took a farm at Knive- 
tan of 8 l. a year; and alſo at the ſame place, jointly with 
one Thomas Hill, took another farm of 31. 158. a year, 
and at the taking of the ſaid ſarm of 31. 15 8. it was agreed 
between the ſaid Iſaac Mibberley and Thomas Fill, that 
Thamas Hill ſhould have and take one half of the corn and 
hay of the ſaid 31. 15 s. farm; and that the ſaid [/aac Mib- 
berley, alter that the ſaid Thomas Hill had taken and carried 
away his half part of the ſaid corn and hay, ſhould have the 
whole farm of 31. 15s. till Zady-day following, paying to 
82 the 
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the ſaid Thomas Hill 4s. for the ſaid Hill's ſhare of the 
ſaid farm. The queſtion was, Whether this was a tene- 
ment of the yearly value of 101. ? The counſel for the pa- 
Tiſh of Tifſingten argued; that Hibberley the pauper was liable 
(as being joint tenant with Hili) to anſwer for and pay the 
whole 31. 15s. ; and moreover, that he was ſole tenant of 
that farm for and during the laſt half year ; or, even tak- 
mg it at the ſtricteſt, that he was really and properly to pay 
101. 18. 6d. a year; for he is to pay 8 J. and half of 31, 
15 8. (which is 11. 178. 6d.), and 4s. more for the laſt 
half year, which is in all 10 l. 18. 6 d. But the court una- 


nimouſly held, That this tenement, thus rented in Aue. 


ton, was under the yearly value of 101. The att fixes the 
value at 10}. And the value muſt be eſtimated by the rent, 
and always is taken to be according to the rent. And here 
the rent is 81. a year, and the halt of 3}. x58; which two 
rents taken together do not amount to 10], Indeed, he was 
fo pay Hill 4s. for the advantage he was to have, aſter the 
crop was off: But an agreement of this ſort, between the 
two Joint tenants, cannot be conſidered as a rent. Bury, 
Setil. Caf. 499. 
Renting a fam T. 13 G. 3. Awre and Newnham. The pauper Haths- 
— 1 290% way Denton, and one Richard Mann his wite's father, 
occupying it jointly rented and occupied an eſtate at Neawnham of 801. a 
ves Ae gg year, for three years. The ſaid Richard Mann dying 
does not prevent about the end of that time, the ſaid Denton ſoon afterwards 
gaining a kettle- qid, alone, take a houſe of one Richard FF hite at duns, 
of the yearly rent of 31. and another eſtate conlilling 
of lands of one Fohn Serjeant at Awre aforefaid, at the 
yearly rent of 8]. The ſaid Richard Mann leaving a wi- 
dow, and ſhe and the faid Denton being upon the death of 
the ſaid Richard Mann jointly poſſeſſed of the remainder o 
the flock which had been on the eſtate at Newnham, they 
the faid Hathaway Denton and the ſaid widow went and 
lived at the ſaid houſe at Awre, and jointly occupied that 
houſe and the ſaid eſtate of 81. a year, for one year, thc 
ſock on the faid houſe and eſtate being partly the pio- 
perty of the ſaid Denton, and the other part the proper) 
of the ſaid widow; and ſometimes one of them fold ſome 
part of the ſaid ſtock, and received the money for the 
fame ; and at other times, the other of them ſold other 
parts of the ſaid Nock, and received the money for tie 
fame: And at the 'time of taking the ſaid tenements by 
Denton, neither the ſaid Richard White nor the ſaid 7" 
Serjeant knew of any connection ſubſiſting between the {aid 


Denton and the faid widow. A moiety of the ſtock . 
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more than ſufficient to flock the ſaid houſe and farm.— lt 


was.argued, that Denton did not gain a ſettlement in Ature; 
for though he had taken 111. a year, yet he came to ſettle 
upon only the half of 111. a year. And it appears 2 the 
Was 
admitted, that if the whole taking had been 201: a year or 
upwards, then indeed each joint taker would have gain- 
ed a ſettlement: But as the whole in the preſent caſe 
4 as coming 

to ſettle upon only the halt of 11 l. Conſequently, this 
man's ſettlement in Nownham remained, as he gained none 
in Awre by coming to ſettle on a tenement under the 
Unto which it was an{wered, that 
the criterion of being likely or not likely to become 


whole that he never took 111. a year for himſelf. 


amounted only to 11 l. each muſt be conſidere 


yearly value of 101. 


chargeable is, the having credit to take a leaſe of a te- 


nement of that value. A perſon fit to be truſſed with rent- 
ing a tenement of 101. a year, is ſuppoſed not likely to be- 
come chargeable to the pariſh. Here the pauper alone 
made the application to take the tenements; and he alone 
(L. Mansfield was 
not in court.) The other three judges declared themſelves 
all thoroughly ſatisfied, that the ſettlement was in Awre. 
Mr. J. Allen obſerved, that if two perſons jointly take a 
tenement of leſs annual value than 201. this will not gain 
a ſettlement to either of them. But a man who takes 
more than 10 l. in yearly value, may let part of it to under- 
tenants: And this will not deſtroy his ſettlement, tho' it 
will not gain one to ſuch under-tenants, who pay him leſs 
than 10 J. a year, as was determined in the following caſe 
of Llandverras. This woman, the widow Mann, was in 
the nature of an under-tenant to the "_ The pauper 

e alone took the 
houſe, and likewiſe the lands. Neither of the landlords 
knew of any connection between the widow and him; and 
he only was perſonally reſponſible for the rent. They were 
not partners in taking the tenement, tho* they were joint 
occupiers of it. She would gain no ſetilement by merely 
being a joint oecupier, without having been concerned in 
taking it. Nor ſhall the perſon who alone took it loſe his 
ſettlement by letting in a joint occupier. Burr. Settl. Caf. 


was perſonally reſponſible for the rent. 


had the credit of taking the tenement. 


3 


M. 7 G. 3. Llandverras and Nortbep. Evan Hughes, 
facher of the pauper, rented a tenement of 101. a year, 
and paid the rent to the landlord. He lived for above 40 


days in a part of it, which part was of the value of 40s. 


only, And immediately after his taking the tenement, — 
| et 
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let the reſidue thereof to under-tenants, without reſiding 
thereupon at all himſelf. It was argued, that being liable 
only to the rent did not gain him a ſettlement. He muſt 
occupy as well as take a tenement of 101. a year value, 
and he ought to occupy the whole 101. a year; other- 
wiſe, many different poor families might be introduced into 
a pariſh upon one ſuch taking. It would quite evade the 
act if the mere taking of a tenement would do; for then 
one would pain a ſettlement by taking, and another by oc. 
cupying the ſame tenement. By the court : In caſe of 
a groſs fraud, the ſeſſions no doubt would find it ſo, and 
the ſettlement would be void. But no fraud being found, 
there is no doubt upon the law of the caſe, but that Hughes 


was the tenant and liable to the rent, and had credit for the 


whole; and therefore he is as much ſettled as if he had 
rented a tenement of rol. a year, and let lodgings. The 
act doth not require a perſon renting a tenement of 
I1ol. a year to occupy it; it is enough if he rents it, and 
reſides 40 days in the pariſh, The ground the att goes 


upon, is a perſon's having credit ſufficient to hire a tene- 


Coming to a te- 
nement by exe- 
cutorſhip altho* 
under 10l. a 
year gains a ſet» 
tlement, - 


ment of that value. This man appears to have had ſuch 
credit, The under-tenants do not take a tenement of the 
yearly value of 10 l.; therefore they do not hereby gain a 
ſettlement. Burr. Settl. Caf. 571. Black. Rep. 603. 
But if a leaſe or intereit in a tenement under 10l. 2 
year, devolves upon a perſon by executorſhip or other act 
of law, this is not within the ſtatute, as taking a leaſe of 
a tenement ; but ſuch perſon continuing upon the tene- 
ment 40 days irremoveable, thereby gains a ſettlement. 
As in the caſe of Uttaxeter and Marchington IM oodlundi, T. 
5 G. 3. The pauper, William Gilbert, was ſettled at Uttix- 
eter. His mother rented and reſided upon a farm of 221. 
a year at Marchington Woodlands ; which ſhe deviſed to her 
five children, and made the pauper and her three other ſons 
executors of her will, and died. The pauper alone proved 
the will, and entered as her executor, and reſided upon the 


farm 12 or 13 weeks. He efterwards returned to Uttoxeler; 


but continued to go over to Marchington Mocdlands to give 


directions from time to time, and had a ſervant upon the 


farm till the Lady-day following. The queſtion was, Whe- 
ther he hereby gained a ſettlement at Marchington Il 240 
lands? It was objeëted, that a perſon ought to come to the 
tenement by a leaſe or ſome contract with the owner. But 
an executor is not anſwerable perſonally and in his gw 
re to the landlord ; he is under no contract wit 


img nor is here a ſufficient reſidence, He * 
| . ; ong 
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longer than his truſt of executorſhip required. He never 
meant it for a reſidence. It is like the Scarborough caſe 
between Eluetham and Alton; which was only a caſual re- 
ſidence. Beſides the value is not ſufficient ; for he was only 
entitled to a joint intereſt in 221. a year, with three or four 
other perſons. So that his ſhare is nothing like 101. a year. 
And his proving the will makes no difference ; for the other 
three executors are equally entitled, and may prove the will 
as well as him.—By the court: It is very true, that a ſhare 
not amounting to 10 l. a year, of a tenement of above 101. 
a year in value, will not do. But here he has a right as exe- 
cutor. The value thereof is totally immaterial ; becauſe, by 
common law, no perſon can be removed from his own. And 
one who has a right to reſide irremoveably, doth thereby 
gain a ſettlement if he reſides 40 days. Burr. Settl. 
Caf. 538. 

E. 35 G. 3. X. v. Stine. Two juſtices removed E. Syms 
from Salt and Enſon to Stone in Staffordſhire. The ſeſſions 
confirmed the order, and ſtated the following caſe. That 
the pauper was ſettled in Stone; that he went to live with 
his father-in-law, E. Bentley, in Salt and Enſon, who 
rented from year to year a cottage and about ſix acres of 


an eſtate under 


ment by 40 days 


land, under the yearly value of 101. Bentley died, and by will. 


his will gave all his perſonal eſtate and effects to the pauper 
in truſt, that he would allow the teſtator's wife a ſufficient 
maintenance thereout during her life ; and, at -her deceaſe, 
his perſonal eſtate and effects ſhould be divided amongſt 
his (the teſtator's) five children, the pauper's wife being. 
one; and he appointed the pauper ſole executor of his 
will, Upon the teſtator's deceaſe, the pauper poſſeſſed 
himſelf of all his perſonal eſtate and eſſects, and conti- 
nued in poſſeſſion of the cottage and lands, without com- 
ing to any agreement with the landlord, buying and ſelling 
every thing, paying the rent, and maintaining the widow 
until his removal, which was upwards of three years; but 
he did not prove the will till three days previous to his remo- 
val —L. Kenyon Ch. J. I cannot diſtinguiſh this caſe from 
Murſley v. Grandberough (a), and the other caſes in which 
it has been held that an executor or deviſee of a leaſehold 
eſtate, of leſs value than 10 1, a-year, gains a ſettlement 
by reſiding upon it for 40 days. It is ſaid, however, that 
this pauper was a mere truſtee : but no one had a right to 
take the eſtate from him; he took it liable to all the teſ- 
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tator's debts, and the creditors would have had a right to 
call on him for payment of their debts, before he made 
any diſtribution of the teſtator's property under the will, 
In fact, the pauper reſided on this eſtate for more than 40 
days; and the eſtabliſhed rule, which we ought to pre- 
ſerve with anxiety, is, that hong a perſon cannot ac- 
quire a ſettlement, by a purchaſe, for leſs than 30 l. paid, 
yet if he take ſuch eſtate by deviſe, he may; ſo, though he 
cannot gain a ſettlement by renting a tenement of leſs value 
than 10 l. a 4 yet if ſuch an eſtate devolve on him by 
operation of law, he may gain a ſettlement by 40 days 
reſidence on it. The diſtinttion taken between a tenant 
from year to year and a tenant for a term of years, is ra- 
ther a diſtinction in words than in ſubſtance. A tenant 
from year to year is entitled to eſtovers, and the ſame ad. 


_ vantages as a tenant for a term of years. In truth, he is a 
- tenant from year to year as long as both parties pleaſe. 


Coming to a te- 
nement by exe- 
cutorſhip, and 
rehding thereon 
20 days. altho' 
the will be never 
ved, gains a 
tilement. 


And conſidering how many large eſtates are held by 
this tenure, it would be dangerous to ſay, that the term 
ceaſed at the end of the year, becauſe then the landlord 
might Joſe his. right of diſtreſs. Although on my firſt 
reading this caſe, it ſtruck me as a very minute intereſt to 
confer a ſettlement ; on conſideration, I am ſatisfied that we 
cannot, without overturning a variety of caſes, determine 
that the pauper did not gain a ſettlement by reſiding on it 
for 40 days. The other judges gave their opinions to the 
ſame effett. Both orders quaſhed. Durnf. and Fal, 
6 V. 295. 

E. ? G. 3. K. v. Netherſeal. Thomas Taylor and his wiſe 
and children were removed from Finderne to Nether ſeal. The 
ſeſſions confirmed the order, and ſtated the following caſe: 
— That the pauper being ſettled in Netherfeal, married the 
daughter of J. Shipman of Finderne, who rented and lived 
upon a tenement there of the yearly value of 111. The 
pauper and his wife continued to live in the family of H- 
man until his death, which happened about 2 years aſter 
the pauper's marriage. Shipman made a will, and, after 
bequeathing to his ſon and an unmarried daughter, 55. 
each, gave the pauper's wife all the reſt of his property and 
flock upon his tenement, of the value of upwards of 401. 
and appointed her executrix of his will. The pauper pol- 
ſeſſed himſelf of this property, and paid the above legacies 
about a year after Shipman's death. The pauper's children 
got the will out of a box and tore it to pieces. The pauper 
never proved the will on account of the expence, but con- 
tinued with his wife the executrix to occupy the * 
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in Findorue, from the deceaſe of Shipman on the th of Nov. 
1774, until the Lady-day tollowing, and paid the rent for 
the ſame. —L. Kenyon Ch. J. thought if the queſtion 
bad depended on the title, the pauper claimed under the 
will, it would not have been ſufhcientro — 
But it being Rated that the pauper re for more t 

40 days on a tenement of more than the yearly value of 
101. for Which he paid rent; although it was faid that he 
might have been turhed out of poſſeſſion by ſome other 
perlon having a ſupeniot tight; but it was not ſuggeſted 
who had any better title; and the landlord who received 
the rent could not turn him out. Aſpburſt J. In order 
to acquire a ſettlement by taking a tehememt of 10 l. a 
year, it is not abſolutely neceſſary that there ſhould be an 
expreſs contract tor the tenement ; it is ſufhcient if the 
tenant reſide 40 days on a tenement of ſuch a value with 
the petmiſſion and conſent of the landlord ; for in ſuch caſe 
the law implies a contract. Buller J. Suppoſing there 
were no will in this cafe, the only perſons entitled to the 
property of the pauper's wife's father, were the pauper's 
wife and her brother and ſiſter; and if it were neceſſary 
to go beyond the implied contract between the Jandlord 
and the pauper, here is ſufficient evidence to ſhew that 
all the parties intercfed conſented to the pauper's con- 
tinuing in poſſeſſion of theſe premiſes; for the other ſon 
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and daughter received 5 8. each, in lieu of all their right 


and claim to their father's property. Therefore all the 
parties intereſted agreed to this occupation by the pauper z 
and conſequently there is no pretence to. ſay that this was 
a holding by wrong. Greſe 
Both orders quaſhed. Durnf. and Ea, 4 V. 258. 

It is obſervable, that the ſtatute doth not ſay for what 
time he ſhall rent the tenement, but only of what value it 
ſhall be by the year. And in the caſe of Gratwich and 
Shenflone, E. 32 G. 2. a perſon took an houſe of 30s. a 
year, in the patiſh of Gratwich; and 24 acres of land in 
the pariſh of King's Bromley, for the growing of potatoes, 
from Candlemas to Michaelmas, being 8 * for: 11 J.; 
and lodged the laſt 40 days before Michaelmas in the pariſh 
of King's Bromley. It appeared that he took them bona fide, 
and without any deſign of fraudulently obtaining a ſettle- 
ment in the pariſh ; and it was adjudged that he gained a 


es 
— * _ 
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ſettlement thereby in the ſaid pariſh of Krng's Bromley, 
Burr. Settl. Caf. 474. 

H. 6 G. 3. Staunton under Burdon and Uleſcroft. The 
pauper Milliam Harriſon took a tenement from 1ſt June till 
Lady-day following, for 26 guineas, which he occupied ac. 
cordingly, and paid the rent. The queſtion was, Whether 
by continuing upon this tenement for 40 days unremore. 
able, he thereby gained a ſettlement? And by the court, 
clearly, he did. Burr. Settl. Caf. 558. 

H. 7 G. 3. St. Matthew's Bethnal Green and S!. B.. 
tolph's Aldgate. John Fell, the huſband of the pauper, 
hired a houſe for 5 months, for which he agreed to pay 
41. He came and reſided with his family there, during the 
ſaid 5 months. And the houſe, at the time of hiring and 
entering upon the ſame, was worth, to be let, 10 J. by the 
year. It was argued, that this could not gain a ſettle- 
ment. The criterion, which is the ability of a perſon to 
hire a tenement of 10 l. a year value, fails in this caſe. 
For it-doth not appear that this man had ſuch a degree of 
credit as the ſtatute requires. Beſides that the proportion 
of 41. for 5 months falls ſhort of 101, a year by about 
8d. a rgonth. But by L. Mansfield and the court: The 
rent is not material, but the value. And we are concluded 
from treating this tenement as under 101. a year, by the 
finding of the juſtices, who have ſlated it as a fact, that at 
the time when be took it, it was of the value of 10 l. a year 
to be let. And it was adjudged that he thereby gained a 
ſettlement. Burr. Settl, Caf. 574. 


Certificate per-. Unleſs he (the certificate perſon) ſhall really and bona fide 
_ — eng take a ＋ 2 H. 8 G. Cranley and St. Mary Guilin“ 
Upon a ſpecial order of ſeſſions it was ſtated, that a certf- 
cate man agreed with the leſſee of a mill, that he ſhould 
occupy the mill, and pay 121. a year; that there was o 
under-leaſe or aſſignment ; but in purſuance of that agree- 
ment the certificate man occupied the mill 2 years, and 
. the rent. The ſeſſions adjudged it no ſettlement. 
ut by the court: The order muſt be quaſhed ; for if tis 
be not an abſolute leaſe for a year (as Eyre J. ſaid it was, 
the rent being reſerved as rent for a year), yet it is un- 
doubtedly a leaſe at will, which is ſufficient to gain a let- 
tlement. Sr. Foa. 


A leaſe of a tenement] M. 9 G. St. John's Hertford and 
Amuwell. A certificate man took a farm of 10 l. a heat, 
part of which was in S7. Fehn's and part in Anwell ; re 


he 


— 
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the greateſt part, together with the houſe, being ſtated to 
lie in the pariſh that received his certificate, the court held 
it a certificate there. Str. 529. Ca/. of F. 148. 

H. 8 G. 2. St. Mary Callendre and St, Thomas. It was 
faid, that theſe acts have been liberally expounded, and that 
renting 10 l. a year in different pariſhes will avoid a certi- 
ficate. 1 e. C. 315. | 

E. 4 G. 2. Cale of Stapteferd in Leiceſterſhire. A per- 
ſon took 3 1. a year in the place he was certificated to, and 
401. a year in the next pariſh, but lived where the 3 1. 
was; and it was held a ſettlement there. Str. 849. 

E. 15 G. 2. Bowling and Bradford, A certificate per- 
ſon rented and reſided upon a tenement of 9 l. a year in 
Bowling, and at the ſame time rented lands of 11. 15 8. 
a year in another pariſh, It was objeQed, that, in order to 
avoid a certificate, it is neceſſary to rent 10 l. a year in the 
pariſh where the certificate perſon inhabits ; for the act 
ſays, that no perſon coming into any pariſh by certificate 
hall gain a ſettlement in ſuch pariſh, unleſs he ſhall take 
a leaſe of a tenement of 101. a year, or execute an annual 
office in ſuch pariſh. By the court: Renting 10 l. a year 
is only required in general, and is not confined to the par- 
ticular pariſh : The words in ſuch pariſh relate only to exe- 
cuting an annual office. And it is within the ſame reaſon 
(namely, the ſubſtance and credit of the man) whether he 
rents that value in one pariſh, or in different pariſhes. 
Burr. Settl. Caf. 177. 

Upon the whole, notwithſtanding what hath been ſo 
often mentioned above, as to the ſuppoſed ſufitrency of the 
tenant to ſtock the tenement upon which be comes to re- 
ſide, yet the ſtatute takes no notice of that; and therefore, 
although it may be a good general reaſon to ſuppoſe that a 
perſon of ſuch ability is not likely to become chargeable, 
yet ſuch ability doth not ſeem to enter as any neceſſary in- 

edient into the ſettlement ; and if the landlord will truſt 
tne tenant, it ſeemeth that the pariſh hath no remedy, un- 
leſs the juſtices ſhall adjudge it a fraud. And in the caſe 
of giving ſecurity for the rent, it hath been determined as 

ollows: | 

T.10G.2. Butley and Benhall. A perſon rented a 
windmill at 141. a year; but gave ſecurity for the rent: 
It was objected, that this was no ſettlement, for that the 
loundation thereof is the credit of the party, which fails in 
this caſe. But by the court: Giving ſecurity for the rent 


doth not alter the caſe; for he that has credit to give 
5 lecurity, 
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ſecurity, has credit to pay rent. t Sg. C. 320. Andr, 3. 
Burr. Settl. Caf. 107. * 1 k 


And it may be obſerved upon this caſe, that it requires 
no great ability to ſtock a windmill}. | | 


xi. Of ſettlement by a perſon's own eſtate, 


By the 13 & 14 C. 2. c. 12. On complaint within 40 
days after any perſon fhall come to ſettle in any tenement under 
10 J. a year two fuſtices may remove him. 

And by the 9 & ro . c. 11. No certificate perſon ſhall 
gain a ſettlement, but by renting 10 l. a year, or executing an 
annual office. © 
Tr which two ſtatutes the following caſey are conſider. 

2: 6 

1. Hoo far a perfon, having an eſtate ef hit own, though 
under 10 I. a year, ſhall gain a ſettlement thereby, within the 
ſaid flatute of the 13 and 14 C. 2.? 

. 1t An. Harrow and Edgeware. A perſon ſetiled at 
Harrow, went into the pariſh of Edgeware, and purchaſed 
a copyhold eſtate for life, and lived therein four or five 
years, and died. And as this was a tenement under 10], 
a year, the queſtion was upou the 13 & 14 C. 2. Whether 
this gained him a fettlement at Edgmonre ! It was argued, 
that the ſtatute hath been always held to mean an eſlate 
which a man takes to farm, and not an eſtate of his own; 
for if a perſon has a freehold, he cannot be removed from 
it, though not worth 10 J. a year. And by Parker Ch.]. 
and the court: Where a on has an eſtate for life, or an 
eſtate of inheritance of his own, that gains him a fettle- 
ment, though leſs than 10 l. a year; for he cannot be te- 
moved, and if he cannot be removed, he certainly gains 4 
ſettlement. Foley, 257. | 

E. 13 G. 2. Hasfield and Tirley. On a ſpecial order of 
ſeſſions, relating to the ſettlement of a boy of eight years 
and a girl of fix, it was ſtated that the mother of theſe 
children had an eſtate of 41. a year in Tirley, where ſhe 
and her huſband lived and had theſe children: That ſhe 
the huſband became tenant by the curteſy; and 


whilſ fuch, he took 30 l. a year at Hasfiel, and lived 
one year there with his two childeen, and then died: That 
the children being ſonnd with their grandmother at 77700 
were both removed to Hasfield ; which order the ſeſſions 
confirmed. And now the court, upon argument, col 


firmed the orders as to the girl, but quaſhed them as to P 
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boy. For as to the boy, he was tenant in fee of the 41, a 
year. And though it was not ſtated, that he was actually 
upon that ſpot, yet it was enough that he had ſuch an 
eſtate in the parilh, from which he could not be removed. 
But as to the daughter, it is otherwiſe ; the could demand 
no maintenaace out of her brother's eſtate ; and at was 
never yet determined, that children ſhould go to a grand- 
mother for nurture. She may indeed be — to con- 
tribute to their relief in the pariſh where they are ſettled. 
Str. 1131. Burr, Settl. Ca. 147. 

7. 7 C. 2. Sundriſhand Heuer. Thomas Perch, by in- 
denture, demiſed to T bomas Gates the father a cottage at 
5 3. a year, which was the full value, for 99 years. The 
leſſee held it till his. death, and deviſed it to T homas Gates 
his fon. And the queſtion was, Whether the ſon as ex- 
ecutor, being intitled to the term, {hall gain a ſettlement 
by inhabiting in ſuch cottage ? By the court: Where a 
man lives upon his own, is a caſe of a very tender nature, 
and the law will not unſeitle him: Perſons to be removed 
under the ſtatute of C. 2. are thole that wander from place 
to place, and not thoſe who live upon their own eſtate : 
And adjudged that he gained a ſettlement. 1 Sg. C. 200. 
Str. 983. Burr. Settl. Caf. 7. | 

E. 3 G. South Sydenham and Lamerton. A perſon pol- 
ſeſled of a leaſe for years dies inteſtate; if the next of kin 
ſhall be ſaid in law to be ſettled there was the queſtion : 
It was held not; he has only a right, which he muſt pur- 
ſue by taking out letters of adminiſtration, and no right 1s 
veſted in him till that is done. Ca. of 8. 103. 

T. 10 C. 2. Farringdon and Widwarthy, The pauper 
being ſettled at Farringdon, removed to Widwerthy, and 
lived there with his father in a cottage houſe of 30s. a 
year, working as a day labourer. he father died in- 
teltate, potſetled of the ſaid cottage for the reſidue of a 
term, deierminable on lives, leaving the r and ano- 
ther ſon. The pauper's brother took his diſtributive lhare 
of his father's eſtate in goods, and the pauper himſelf, after 
the father's death, continued in the cottage for five or (ix 
years, until the leaſe was determined: After which, and 
fiace the making out the order for his removal, he took 
out adminiſtration to his father. And the ſeſſions quaſhed 
the ſaid order, adjudging him to be ſettled at /Yidworihy. 


But by the court: At the time of making the firſt order 
he had gained no ſettlement at Midworthy; becauſe nothing 


veſted in him before adminiſtration was granted to him. 
if fo, then that order for removing him was a good order 
7 when 
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when made. And the ſeſſions ought not to have quaſhed 


it; though adminiſtration had been afterwards taken out, 
For they could not quaſh a 3 order upon a matter 
which happened ex pe facto. If this adminiſtration really 
gained him a ſettlement, there ought to have been a new 
order of two juſtices to remove him again to Hidworthy, 
But taking out adminiſtration after the term was expired, 
could never give him an intereſt in the expired term, 
And whilſt the term ſubſiſted, not having taken out ad- 
miniſtration, he was in poſſeſſion merely as a tenant at 
will. He was removeable by the pariſh ; and his right 
would have been without foundation if adminiſtration had 
been granted to any one elſe. Andr. 4. Burr. Settl. Ci, 
109. 
27 22 G. 3. North Curry and Ruiſhton. Betty Winter, 
widow, and her four children, were removed from Nori 
Curry to Ruiſbton. The ſeſſions quaſhed the order, and ſla- 
ted ſpecially : That 7hn I inier, late huſband of the pau- 
per, was before marriage ſettled at Ruiſhton ; that ſoon 
after their marriage. he purchaſed a cottage and garden in 
North Curry, of the yearly value of 20 8. for 14 guineas, 
which was demiſed to him, his executors, adminiftrators, 
and aſſigns, for 99 years, or three lives, at the yearly rent 
of 2s. That he and his wife reſided in the ſaid cottage 
for ſeveral years until his death; Beiiy his widow, and 
their ſaid children, ſoon after became chargeable to North 
Curry, but were refuſed reliet unleſs they would go into 
the workhouſe, which they did, and quitted poſſeſſion of 
the ſaid cottage and garden, where they were relieved 
until they were removed to Ruiſhton in February 1781. 
Ruiſhton appealed at the Eafter ſeſſions 24th April 1781, 


which ſeſſions was adjourned, and the ſaid Betty ſoon after 


returned to the ſaid cottage, and reſided there till 28th Apr! 
1781, when ſhe ſold the ſaid cottage and garden for (i 
guineas for the reſidue of the term, and by indenture dated 
28th April 1781 aſſigned the ſaid term. That on 11th 
Fuly 1781, being the day after the 1ſt day of the preſent 
ſeſſions, the ſaid Betty ſued out letters of adminiſtration of 
her late huſband's effets. ——Gould, in ſupport of the or- 
der of ſeſſions, ſtated the queſtion to be, whether a perſon 
having a ſole right to adminiſtration, could by a reſidence 
of 40 days acquire a ſettlement before adminiſtration ac- 
tually taken out, and argued that they might : But being 
called upon by Buller ]. to diſtinguiſh this caſe from the 
above caſe of the X. v. Widworthy, he endeavoured to ſhew 


that there was a difference between a ſole next of kin, — 
. | whe 
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where ſeveral perſons in equal degree have an equal right ; 
| here, the widow having before adminiſtration a ſpecific 
right in the thing, could not be removeable ; that there was 
only a ceremony neceſſary to make the aſſignment by her 
indefeaſible ; that in the caſe of //idworthy the pauper 
was not ſolely entitled to adminiſtration, but jointly with 
his brother. L. Mansfield ſaid, that this caſe did not 
materially differ from the caſe of Vidivorthy; as the chil- 
dren were entitled to two thirds of the effects, the wicow 
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is not properly, and in the ſenſe of the caſes, the ſole next 


of kin. Order of ſeſſions quaſhed. Cal. Caf. 137. 

Alſo in the caſe of the K. v. Netherſeal. E. 31 G. 3. 
The pauper married the daughter of a perſon who occu- 
pied a tenement of above 10 l. a year, and died leaving three 


children, to two of whom he bequeathed 5 8. each, and the 


third (the pauper's wiſe) he made executrix; to whom he 
gave the reſidue of his property, who reſfded thereon 
above 40 days, but the wife never proved the will. L. 
Kenym Ch. J. ſaid, If the queſtion had depended on the 
title which the pauper claimed under the will in night of his 
wife, I think the facts ſtated in the caſe would not warrant 
us in deciding that they could enforce any right under the 
ſuppoſed will; becauſe the fact of there being a will ſhould 
have been proved in a different manner. e cannot re- 
ceive any other evidence of there being a will in this caſe, 
than ſuch as would be ſufficient in all other caſes where 
titles are derived under a will; and nothing but the pro- 
bate, or letters of adminiſtration with the will annexed, are 
legal evidence of the will in all queſtions reſpefting per- 
fonalty. —_ & Eat, 4 V. 258. (a) 

M. 4 G. Murſley. and Grandboraugh. Sir John Forteſcue 
demiſed a cottage of 20s. a year to one Eden for gg years, 
reſerving 12d. rent : Eden aſſigns the term to one Gadden 
in truſt for his wife for life, and then in truſt for his ſon, 
during the remainder of the term : The wife dies. After- 
wards the fon dies, leaving a wife, who, as adminiſtratrix 
to her huſband, became entitled to this term, and ſhe 
grants this cottage for 24 years, excepting two rooms, 
in which two rooms ſhe lives, and marries one Jahn Chap- 
fel. The queſtion was, Whether Chappel, as huſband of 
an adminiſtratrix, who was entitled to the truſt of a term 
only, and- being entitled to a __ in another's right 


DT 
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(a) N. B. This caſe was determined upon other grounds; 
for which, ſee title Settlement by rewting 10 l. a qr. 
744 only, 
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only, was removeable by the 13 & 14 C. 2. Aud by the 
court, he is not; this is not @ taking of a tenement under 
101. for the 12 d. is not reſerved as 9 rent, but only an 
acknowledgment uſually paid on long leaſes. The caſe of 
a copy hold is ſtronger than this, for thar is but an eſtate z 
will. To ſtrip the man of his own, is the way to make 
him chargeable, for he may not be able to let it. There. 
fore the orders which adjudged this to be no ſettlement 
were quaſhed. Str. 97. 1 Sf, C. rag. 

M. ax G. Aſtbrittle and Wyley, A poor man built a 
cottage upon the waſte belonging to my lord Pembrile, 
without his licence, who never offered to diſturb the man 
in bis poſſeſſion, and be lived in this cottage for 30 years, 
and by his will left three guineas in the bands of his exc- 
eutors to purchaſe this cottage of my lord Pembrie, 
Upon his death, #izabe/b his only child, and heir at law, 
entred into the cottage, and after married one Barry, and 
lived in the cottage, and they were in quiet poſſeſſion for 
three quarters of a year, and then ſold it. The queſlicn 
was, Whether the daughter, and her buſband Barrow, lad 
gained a ſettlement, by virtue of this inhabitancy, in the 
pariſh of /Zzley, in which their cottage was? Mr. Rene 
argued, that this inhabitancy gained no ſettlement : The 
cottager was a diſſeiſor, and bad no right to build upon the 
waſte, and was at any time removeable by the lord of tle 
waſte; and if he might have been removed within 40 days, 
his long poſſeſſion ſhall give no title; for be muſt only be 
conſidered as a tenant at will, and conſequently his conti- 
nuance upon the cottage, though never ſo.Jong, could give 
him no ſettlement : And if the cottager bad no right of 
ſettlement, none claiming under him ſhall be in a better 
condition. The ſtatute of 31 El. prohibits the building of 
cottages, therefore the erection of one is unlawful, and (ball 
have no privilege or encouragement. I admit if one inha- 
bits by virtue of a leaſe, or other good title, for 40 days, 
be gains a ſettlement, But the inhabitancy in this cale 
was without any good title, and conſequently can gain no 
right of ſettlement. Theſe objections were anſwered by 
the court, who held it clearly to be a good ſettlement. 
And hou it was further objefted, that the cottager him- 
ſelf was ſenſible he had no right, by his deviſing money 


for the purchaſe of a term under the lord of the waſte, yet 
it was over-ruled. And by all the court it was held, that 
when a man hath ſuch a poſſeſſion as he cannot be te- 
moved from, and. hath enjoyed that poſſeſſion 40 days, he 
thereby gains a ſettlement ; and that is the reaſon w_ 
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copyholder or leſſee for years gains a ſettlement by an in- 
habitancy for 40 days; for in thoſe caſes, the juſtices of the 

ce cannot determine his right. This preſent caſe is very 
ſtrong ; for the 30 years poſſeſſion of the cottager, with- 
out interruption, would have been a good title in an eject- 
ment; and for that reaſon the juſtices of the peace can» 
not determine his title. It appears upon the face of the 
order that the cottager had a good title in ejectment, and 
in any caſe but in a real action. L. Ch. J. Raymend 
ſaid, he had known recoveries upon a 20 years quiet poſ- 
ſeſſion, and 20 years poſſeſſion is a title to a plaintiff in 
ejectment as well as to a defendant, After ſo long a poſ- 
ſeſſion as this, it ſhall be preſumed that the cottager had a 
licence to ere the cottage ; but this caſe goes further, for 
beſides the 30 years quiet poſſeſhon of the cottage, here 
is a deſcent caſt upon the daughter, who was heir to the 
cottager, and prima facie it is an inheritance in the daugh- 
ter; and an eſtate by diſſeiſin is in law a good eſtate, and 
a fee ſimple, till it be defeated. Wherefore all the court 
held, that the juſtices had no juriſdiftion in this caſe ; for 
they could not examine into the title to the land. And 
the ſettlement in the pariſh of /Yyley was adjudged to be 
good. 2 Sefſ. C. 115. Str. 608. 

M. 9 G. 3. Bitton and St. Philip and Jacob. The pau- 
per, George Battman, built a cottage upon the waſte, with- 
out leave of the lady of the manor; was not rated, nor 

id any taxes; but continued nineteen years and an half 
in poſſeſſion. About 20 years ago, the pauper Batman 
was turned out of poſſeſſion of the faid cottage, by an ejett- 
ment brought by a perſon claiming the ſame under a mort- 
gage thereof made by the ſaid Battman for the ſum of 15 1. 
And ſome time after that (which was more than 20 years 
ago), the ſaid Battman and the mortgagee ſold the ſaid cot- 
tage to one Williams for 28 J.; and the ſaid Battman had 
5 l. part of the purchaſe money.—lt was urged, that this 
gained no ſettlement to Batman the pauper : That he had 
no right to this cottage, either legal or equitable. He had 
no leave from the owner of the ſoil to erect it. He never 
qe” rated, nor paid any taxes for it. The value of this 

ottage is not ſtated. If he had purchaſed it, for a con- 
ſideration under 30 1. it would not have given him a ſettlę- 
ment after he ceaſed to inhabit it. But here he has only 
ſtolen it: And ſurely he ought not to be in a better con- 
dition as a thief, than he would have been as a purchaſer. 
If it were admitted, that 20 years poſſeſſion would make a 
title, yet no poſſeſſion is here lated. And the court can- 

Ver. III. Teo not 
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not preſume it. The poſſeſſion expreſsly here ſtated fall; 
ſhort of 20 years: It is only nineteen and an half. — But 
the court were all of opinion, that it appeared to be a poſ- 
ſeſſion of more than 20 years. He was himſelf in poſlel. 
ſion nineteen years and an halt: And the mortgapee's 
poſſeſſion muſt be alſo conſidered as his poſſeſſion. And 
it was adjudged a good ſettlement. Burr. Settl. Caf. 631. 

H. 14 G. 3. Stockley Pomroy and Cheriton Fitzpayne, 
The grandmother of John Il hitlen the pauper, being pol- 
ſeſſed of an eſtate in the pariſh of Cheriton Fitzpayne tor a 
term of years determinable on the death of Sarah Whitten 
mother of the ſaid pauper, deviſed to him fol. a year out 
of her eſtate during his ſaid mother's life. The teſtatrix 
died, leaving at her deceaſe the ſaid leaſehold eſtate, and 
effects to the amount of about 321. The pauper, being 
conſiderably in debt, in” order to avoid his creditors, went 
to reſide in the ſaid pariſh of Cheriton Fitzpayne, and there 
reſided with his mother on the ſaid leaſehold eftate, and 
carried on the buſineſs of a jobber of cattle, during the 
continuance of the annuity, and while the ſame was due 
and payable, for the ſpace of 40 days and upwards. It 
was argued, that hereby the pauper gained a ſettlement: 
That it was a rent charge upon this leaſehold eſtate; a 
ſpecific charge, and gave a ſufficient property to gain a ſet- 
tlement: he had a right to come upon it to diſtrain, and 
the removal of him from it would amount to a diſſeiſin; 
and was in a much better condition than a perſon who 
has only credit enough to rent 10 l. a year. But by L. 
Mansfield : There is no colour for adjudging the pauper to 
have gained a ſettlement in Cheriton Fitzpayne. He did not 
go thither to reſide upon his own: He abſconded there 
to avoid his creditors: This was no ſpecific legacy, it is 
payable out of the whole perſona} eſlate. But it it were a 
ſpecific legacy, a ſpecific legatee has no right to go and 
hve upon the eſtate, If it had been a rent charge out of a 
freehold, it would not give a right to live upon ſuch free- 
hold. But this man had only a pecuniary demand: Thee 
was no colour for his going to live upon this leaſthold el- 
tate as his own, Burr. Settl. Ca}. 762. [ 

E. 14 G. 3. South Stoke and Painſwicke, The widow 
a man who died ſeiſed of a houſe and orchard in South 
Stoke, entred and reſided therein for ſeven years, without 
any aſſignment of dower ; and then married a ſecond huſ- 
band, who reſided in this houſe with her about two years, 
and then died, It was argued, that ſhe gained no ſettle- 


ment hereby, and conſequently communicated none a her 
econ 
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ſecond huſband. It is like the caſe of a next of kin, who 
cannot acquire a ſettlement before adminiſtration granted. 
A right of dower is no eſtate at all; nor is it like to an 

uitable eſtate; it is like a title to an action. By L. 
Mansfield and the court: The mere rigbt of dower gained 
a ſettlement to herſelf, ſhe having by Magna Charta a 
right to remain forty days in the houſe ; and being irre- 
moveable for forty days, ſhe thereby gained a ſettlement. 
But ſhe could not communicate it to her ſecond huſband ; 
as a tenant in dower has no right to enter till dower ls 
aſſigned. Burr. Settl. Caf. 783. 

T. 14 G. 3. Natland and Staintmm. Two juſtices re- 
move Thomas Gibſon and Hannah his wife from Natland to 
Stainton in the county of Y/:fimorland. The ſeſſions upon 
appeal quaſhed the order, but directed the caſe to be drawn 
up for the opinion of the judge of aſſize, and agreed to be 
determined by his opinion. The caſe was, Alan Court by 
his will deviſed his eſtate at Natland to his wife during her 
widowhood ; and after the determination thereof, to 
truſtees to ſell and divide the money equally among his 
children, of whom the ſaid Hannah wife of the pauper was 
one. The teſtator died. The widow entred; and let 
part of the eſtate to farm, reſerving to herſelf a dwelling- 
houſe, which was worth about 20s. a year. The pauper 
Gibſon, being reduced in his circumſtances, came with his 
wite to live with her mother the widow in part of the faid 
dwelling-houſe. The widow died in June 1769, the ſaid 
pauper and his wife continuing in poſſeſſion of that part of 
the dwelling-houſe aforeſaid. In about a month after the 
death of the widow, the truſtees contracted for the ſale of 
the eſtate, and in February following a conveyance was ex- 
ecuted, the children of the ſaid deviſor being no parties 
thereto. The pauper paid no rent to the widow, but from 
her death he paid rent to the putchaſer until May.- day fol- 
_ when he quitted the premiſes. Upon this it was 
infiſted, that as the pauper and his wife inhabited in Nat- 
land in part of the houſe deviſed as aforeſaid, from her 
mother's death in Fune till the ſame was conveyed in 
bruary following, and ſhe being entitled to a diſtributive 
are of the money to be raiſed by ſalo of the ſaid deviſed 
premiſes, the pauper was not removeable during that time, 
and conſe uently gained a ſettlement in Natland. The 
Opinion of the judge was given in writing in theſe words: 
have heard counſel on both ſides, — am of opinion 
the ſettlement is in Natland. H. Gould.” Aſterwards, 
a rule was obtained in the court of king's bench, to ſhew 
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| cauſe, why the order of ſeſſions aforeſaid ſhould not be 
quaſhed. But the counſel, inſtead of ſhewing cauſe, ob- 
jetted againſt the court's entring at all into the matter; 
for the judge having heard — and given his opinion 
in writing, this ought to be final : otherwiſe no judge of 
aſſize will ever hereafter accept a reference of this ud 
The court ſaw it in the ſame light. And L. Mansfeld 
obſerved, that here was a manifeſt conſent of the parties to 
this reference to the judge, and therefore it was like all 
other references by conſent. He intimated that, as at pre- 
ſent adviſed, he was of opinion with the judge. However, 
after this conſent, he thought it very improper to take the 
| matter up again. Burr. Settl. Caf. 793 
An eſtatecon- £.21 C. 3. WFalcett and St. MichaePs Bath. The pau- 
——— per being legally ſettled in St. Michael's, and reſiding there, 
f conveyed two houſes, whereof he was ſeiſed in fee at Mal. 
cott, to truſtees; in truſt to ſell and pay mortgages and 
other debts, and to pay the ſurplus money, if any to the 
pauper. Some ſhort time after, one of theſe houſes be- 
coming void, the truſtees, having poſſeſſion thereof, em- 
ployed a woman to clean and air the houſe, and delivered 
| to her the key for that purpoſe ; which having done, ſhe 
| placed the key among ſome things of her own, intending 
afterwards to re- deliver it to the truſtees. But the pauper's 
| wife took it from thence, and took poſſeſſion of the vacant 
| houſe, and ſhe and her huſband went and lived there about a 
| year and three quarters. One of the truſtees, ſeeing her con- 
veying her goods thither, gave her notice that ſhe was do- 
ing wrong, not having the conſent of either the truſtees or 
creditors. But the ſaid houſe ſtill remained unſold, and it 
was ſtated that the value of the premiſes was 6501. and the 
debts 8801. It was argued, that the beneficial intereſt is 
the eſtate remained in the pauper till ſold ; and for this was 
cited the caſe of Natland : And reſiding upon it as his own, 
he was not removeable from it, and —— gained a 
ſettlement. And it was likened to the caſe of a mortgage. 
—By L. Mansfield (unto which the reſt of the court al- 
ſented) : If the eſtate on which a pauper reſides is ſubſtan- 
tially his property, this is ſufficient, whatever form of con: 
veyance there may. be; and therefore a mortgagor in pol- 
ſeſſion gains a ſettlement, becauſe the mortgagee, not- 
withſtanding the form, has but a chattel, and the mortgage 
is only a ſecurity. It is an affront to common ſenſe to lay. 
the mortgagor is not the real owner. But here, What 
intereſt had the pauper in this eſtate? He made an imme. 
diate conveyance to truſtees, not a mortgage, to ſell 6s 
X p? 4 
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pay off two mortgages and other debts; and when this 


conveyance was made, it was ſo doubtful whether there 
would be any ſurplus, that the deed ſays, he ſhall have the 
ſurplus, if any. He had only a chance of a reſidue, and 
had wee a right to continue a moment in poſſeſhon. A 
mortgagor has a right to the poſſeſſion, till the mortgagee 
brings an ejectment. After the mortgagee has got into 

ſſeſſion, he (the mortgagee) might gain a ſettlement. 
There is ſtill another, and a ſtronger ground, in this caſe; 
for the poſſeſhon was gained by fraud. Douglas, 608. Cal. 
Caf. 110. do's 

A 29 G. 3. K. v. Offchurch. Henry Meſt and his wife 
were removed from T hurlaſton to Offchurch, which was at- 
firmed at the ſeſſions, ſubject to the opinion of the court on 
a caſe reſerved. . Weſt, the father of the pauper, was 


ſeitled at Offchurch. In January 1767, his wife, who was 


mother of the pauper, died; and in June 1767, J. Weſt 
married again with one Jane Lockley, with whom he lived 
in Offchurch until 1770, when they both went to Southam, 
where they reſided 3 years without doing any aft to gain a 
ſettlement there. In 1773 they removed to Ladbroke to a 
houſe there, held under the following title: (The caſe then 
ſtated that this houſe was veſted by a ſettlement in truſtees 
to the ſeparate uſe of the wife; with the uſual clauſe that 
her receipt ſhould be a diſcharge to the truſtees for the 
rents and profits, and that the rents ſhould not be ſubject to 
the huſband's debts, &c.) Le and, his wife lived in the 
houſe ever ſince 1773. L. Kenyon ſaid, the queſtion had 
ſome novelty in it. Where a perſon reſides on his own 
property, he gains a ſettlement by it; it having been conſi- 
dered as an excepted caſe out of the acts of parliament. — 
L. Macclesfield firſt held, that as a man cannot be diſſeiſed 
of his freehold, he is irremoveable from it, and reſiding 
40 days on an eſtate of his own, irremoveable and gain- 
ing a ſettlement are ſynonimous terms. That indeed does 
not hold in all caſes now, for by 9 G. c. 7. a purchaſer 
of an eſtate for leſs than 30 l. ſhall not acquire a ſettlement 
for any longer time than he reſides upon it. Then here, if 
this had been the father's own eſtate the ſettlement would 
clearly have devolved on the ſon. But it is ſaid that this 
is only the equitable eſtate of the wife. Now ſuppoſing it 
had been the wife's /egal eſtate, the huſband would have 
been ſeiſed jure uxoris, and by reſiding upon it would have 
1 a ſettlement. Then muſt it be a legal eſtate, in or- 

er to confer a ſettlement ? Certainly not. That was not 


doubted in Seuth Sydenham and Lamerton, or in any of the 
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other caſes. The queſtion in that was, Whether the next 
of kin without adminiſtration had any eſtate whatever ? 


and it was held that he had got, In K. v. Cold Alan a 


doubt was made, Whether a next of kin having the fale 
right of adminiſtration could not gain a ſettlement with- 
out taking out letters of adminiſtration. That ſhews that 
an equitable eſtate is ſufficient to give a ſettlement. And 
indeed this poſition is confirmed by many other caſes, and 
there are none in oppoſition to it. Then it is ſaid that 
this is going ſtill further, becauſe this is only the equitable 
eſtate of the wife ; and that even the wife herſelf had ng 
Tight to reſide upon it without the conſent of the truſtees, 
But ſhe might beyond all doubt, if ſhe had choſen, have 
ele ded to take the e/p/ces with her own hands, and that the 
truſtees could not have prevented. The objection then 
againſt the huſband's gaining a ſettlement here is too re- 
fined ; for the wife had a right to reſide on her property, 
and to communicate it to the huſband. And although 
there is no caſe directly like the preſent, yet the prin- 
ciples of the decided caſes 0 the length of determining 
this. The other judges aſſeuting. Both orders quaſhed. 
Durnf. and Eaft, 3 V. 114. 

T. 30 G. 3. A. v. Catheringtim. William Booker and 
his wife and family were removed from Compton to Cather- 
ington. The ſeſſions confirmed the order, ſubje to the 
opinion of the, court, on a caſe, ſtating, That the pauper 
had a ſettlement in Catherington prior to Michaelmas 1789; 
and was entitled to the equity of redemption of a freehold 
eſtate in Compton, couſiſting of ſeveral dwelling houſes of 
the annual value of 13]. 5s. which had been mortgaged by 
his father to Eliz. Morey, which mortgage was afterwards 
aſſigned to one Ayles. In Michaelmas term 1788, Ayles de- 
livered declarations in ejeftment to the pauper as landlord, 
and to the ſeveral tenants in poſſeſſion of the eſtate in Comp- 
ton, and thereupon the tenants attorned to Ayles. About 
Michaelmas 1789, the pauper aſked permiſſion of Mr. 
Newland, the agent for Ayles, to inhabit one of the houſes 

rt of the mortgaged eſtate, and which was then untenant- 
ed, for the purpoſe of overlccking ſome repairs, which he pro- 
poſed to do upon the eſtate, with an intent to ſell the ſame, 
and pay the mortgage money ; in conſequence of which he 
inhabited one of the houſes upwards of 3 months, when he 
was removed by the preſent order. He did nothing to- 


| wards the repair of the houſes, or ſale of the eſtate. No 


agreement was made between him and Mr. Nawland with 
relpeRt to any rent to be paid for ſuch houſe, —L- Lon 
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Ch J. It has been long eſtabliſhed that an equitable title 
is ſufficient to give a ſettlement ; but in the caſe alluded to, 
the mortgagof was in poſſeſſion. So, by the act for regu- 
lating votes of county elections, either the morigagor or 
mortgagee in poſſeſſion may vote. But in this taſe the 
party had neither jus in re, or ad rem. — Buller J. In the 
caſe of K. v. St. Michael's Bath, it was ſaid, that either a 
mortgagor or mortgagee might gain a ſettlement according 
ts circumſtances ; one of theſe circumſtances is poſſeſſion : 
And upon poſſeſhon all the queſtions have turned. Both 
orders confirmed. Durnf. and Eaft, 3 V. 771. 

That a purchaſe under the value of 3ol. ſhall 
ſettlement. | 

By the 9 G. c. 7. After March 25, 1723, No perſon 
ſhall be deemed to acquire any ſettlement in any pariſh or place, 
by virtue of any purchaſe of any eflate or intereſt in ſuch pariſh 
or place, whereof the conſideration for ſuch purchaſe doth not 
am:unt to the ſum of 3ol. bona fide paid, for any longer or 
further time, than ſuch perſon ſhall inhabit in ſuch eflate, and 
ſhall then be liable to be removed to ſuch pariſh or place where 
he was laſt legally ſettled before the Jaid purchaſe and inhabit- 


ancy therein. 


No perſon] And as this ſhall not ſettle the perſon pur- 
chaſing tor longer time than he continues in the purchaſed 
eſtate, ſo it ſhall not ſettle any of his children, by any de- 
rivative ſettlement from him. As in the caſe of Salford 
and Over-Norton, H. 4 G. 3. Peter White the younger 
and Mary his wife were removed from _— to Over- 
Norton, as likely to become chargeable 'to Salford, and as 
being laſt legally ſettled in Over-Norton. On appeal, the 
ſeſſions diſcharge this order, and ſtate ſpecially, That Peter 
White the pauper's father, being ſettled in Over-Norten, in 
the year 1726, for the conſideration of 291., purchaſed a 
tenement in the pariſh of Salford. His ſon the pauper was 
born there in the year 1730, and lived with his father 
therein till about 1754, when he married and left his fa- 
ther's family, and lived in a ſeparate tenement at Salford, 
without having gained any ſettlement, but what he derived 
from his father. On ſhewing cauſe, it was urged in ſup- 
port of the order of ſeſſions, that here was a derrvative ſet- 
tlement of the ſon at Salford, and he muſt be ſent to that 
place which was the place of his father's ſettlement at the 
time of the ſon's removal. Before this ſtatute, any pur- 
chaſe would have made a ſettlement ; and this is a ſettle- 
ment to the father, whilſt he inhabits on the eſtate ; and 
the ſon's derivative ſettlement muſt be the ſame place, as 
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his father was irremoveable from it, at the time when the 
ſon was born. The father's ſettlement at Over- Norton may 
indeed poſhbly revive, if he quits his eſtate at Salford: 
But it doth not appear that he ever will quit it, and Salford 
is his preſent ſettlement. 'He cannot have two at once; 
nor can he be removed from his own againſt his will, 
And the ſon could have no ſettlement at Over-Norten ; 
for the father never had any there ſince the ſon was born. 
On the other hand, it was argued, that the father's ſettle. 
ment is at Over-Norlon, and is only ſuſpended during his 
inhabitancy upon the purchaſe at Salford: And if the fon 
leaves the father, and gains no ſettlement for himſelf, he 
muſt be ſent to the place which was the father's ſettlement 
at the time when the ſon left him. The fon is become 
emancipated from the father ; and the father himſelf is lia- 
ble to be removed, as ſoon as he leaves the very ſpot 
which he purchaled. L. Mansfield delivered the reſolution 
of the court: The queſtion is, Whether the pauper ought 
to have remained in the pariſh of Salford, or have been re- 
moved from thence to the hamlet of Ower-Norton as his 
laſt legal ſettlement? And we are of opinion, that no ſet- 
tlement of the father was gained in Salford by the purchaſe, 
but only during the time of his inhabiting in the purchaſed 
premiſes. And this would have been equally the caſe, if 
the att had never been made: For he could not have 
been removed from his own eſtate, though he had no ſet- 
tlement in the pariſh where it lay. So that the father's 
ſettlement (if it may be ſo called) in Salford was only 
temporary, and did not extinguiſh his ſettlement at 'Over- 
Norton. And the only ſettlement which the ſon could de- 
rive from his father was at Over-Norton ; for there could 
be no derivative ſettlement from the father at Salford, the 
father himſelf having no ſettlement there, but being only 
irremoveable from his own eſtate. And this may be i- 
Juſtrated by a ſuppoſition, that the ſon had not reſided in 
Salford, but had gone to live in a third pariſh, and had 
there been likely to become chargeable ; and the queſtion 
had ariſen. Whether he ought to be removed to Salford 
or Over-Norton ? He could not poſſibly in ſuch caſe have 
been removed to Salford, becauſe ſuch removal would have 
been concluſive upon Salford, and he would remain ſettle! 
there for ever ; — he muſt have been remove 

to Over- Norton. Which ſhews, that he can have acquired 
no ſettlement in Salford, by virtue of his father's purchaſe, 
even during the time of his father's reſidence upon it. 


Burr. Settl, Caf. $16, . Black. Rep, 433. F; 
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By virtue of any purchaſe] T. 30 & 31 G. 2. Uſfculme 
and St. Sidwell's. John Hine, the pauper, purchaſed a te- 
nement in St. Sidwell's for 12]. He lived there with his 
family ; and was rated to the land tax and to the poor rate, 
thus, Occupier, late widow Hzoper's, now John Hine's 
« tenement.” He paid the rates. Afterwards, he fold 
the faid tenement, and went, with his family, to the pariſh 
of Uffeulme ; from whence they were removed to the pa- 
riſh of St. Sidwell. The ſeſſions, being of opinion that 
the ſaid Fohn Hine did not gain a ſettlement in S/. Sid- 
well's by being rated and paying as aforeſaid, the conſider- 
ration of the ſaid purchaſe being under 30 l. did therefore 
vacate the ſaid order. It was moved to quaſh the order of 
ſeſſions. L. Mansfield Ch. I. delivered the reſolution of 
the court : It will firſt be neceſſary to conſider, how the 
law ſtood before the making of the ſtatute of the 9 G. 
Now before that act, no man was removeable from his 
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inconſiderable. And there were then other ways alſo of 
gaining ſettlements, as by ſerving a publick annual office, 
and being charged with and paying a ſhare towards the 
publick taxes or levies and burdens of the pariſh. But this 
act was levelled only againſt fraudulent purchaſes of ſmall 


value, made in order to gain ſettlements. And it declares, 


that purchaſes of leſs than 30 l. value, bona fide paid, ſhall * 


not gain a ſettlement for any longer time than the inhabi- 
tancy thereupon ſhall, continue. After which, the pur- 
chaſer ſhall be liable to be removed to his former legal ſet- 
tlement, prior to ſuch purchaſe and inhabitancy upon it. 
And the eſtabliſhed conſtruction of this act hath been, pur- 


ſuant to the intention of the legiſlature, to prevent fraudu- 


lent purchaſes. And therefore it hath been conſidered 


not to extend to what are called purchaſes in law, as deviſes 
or other ſuch methods of coming to eſtates ; becauſe the 

are not fraudulent. Whereas the preſent ſeitlement 1s 
claimed, by being rated and having paid towards the publick 
taxes of the pariſh; which is quite a different method of 
gaming a ſettlement. The man himſelf is here perſonally 
rated, The tax is laid upon a tenement, © late Hooper*s, 
* now Jobn Hine's.” But if he had been only rated as 
«cupier, without adding his name, yet ſurely that would 
imply notice of the man's being an inhabitant. And we 
are all clear, that this a& only means to put a negative 
upon a perſon's gaining a ſettlement by making a ſmall 
purchaſe, with a * intention to gain a ſettlement 
thereby, in the pariſh where — is made; and 


that 
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that it doth not affect any other method of gaining a ſettle. 


ment. And indeed it is but reaſonable, that perſons who 
have been rated and have paid towards the publick taxes 
and levies of a pariſh ſhould receive aſſiſtance from that pa. 


riſh, when they become neceſſitous themſelves. Burr, 
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to Marwoid, It was urged, that the original confiders- 


Settl. Caf. 430. 


Purchaſe) H. 3 G. 2. Sabridgeworth and Alabury. El. 
ward Shephard, the pauper, was born at Sabridgeworth, 
And his father being ſeiſed in fee of a copyhold cottage in 
Aldbury, which uſed to be let at 25s. a year, did, about 


year and a half before the removal, ſurrender the (aid 


copyhold cottage to his ſaid fon Edward Shephard and his 
heirs, who were thereupon admitted, and lived upon the 
fame about a year and a half, and then ſold the ſame for 
141. 2s. 6d., being the full value thereof. The two jul. 
tices, and alſo the ſeſſions, were of opinion, that this pained 
no ſettlement, being not ſuch a purchaſe as the act intended 
for 301. bona fide paid. It was moved to quaſh the order 
of the juſtices; for that this eſtate in Aldbury was the pau- 
per's own by a ſurrender from his father, and there was no 
difference between a ſurrender from a father and a deſcent, 
But the court denied the motion, without ſo much as mak- 
ing a rule to ſhew cauſe. For they not only thought that 
the ſurrender looked fraudulent, but they ſaid that the 
intent. of the ſtatute was, to prevent perſons gaining 
ſettlements who were any ways likely to be char 
able, and therefore provided that they ſhould be able to lay 
out 30 J. in a purchaſe. And both the orders were con- 
077 506 2 S. C. 161. 1 Barnardift. 297. Burr. Sell, 
56. - | | 
But in the caſe of Marwood and Kentiſbury, H. 29 6. 2. 
On a motion to quaſh an order of two juſtices, and an or- 
der of ſeſſions confirming the ſame, for the removal of 
Thomas Conibear and Mary his wife from Kenti/bury to 
Marwood: The caſe was; The ſaid Mary had conveyed 
to her by her father, in conſideration of natural love and 
affection, a cottage, garden, and plat of ground at A 
tiſbury, for the reſidue of a term of 99 years then determi- 
nable on the death of one Jaan Slacombe, the conſideration 
of which purchaſe originally in the year 1689, amounted 
only to twenty ſhillings. Mary and her huſband entred 
upon the premiſes, and continued thereon for ſeveral 
years, until the leaſe determined by the death of the ſaid 
Jean. Upon which they were removed from Kentiſbwy 


uon 
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tion money not being 30 l. nor any conſideration paid on 
the ſubſequent conveyance to the — — it was ſuch a 
purchaſe as the ſtatute intended ſhould not gain a ſettle- 
ment. Unto which it was anſwered, that the intention of 
the legiſlature was not to extend the law to every kind of 
purchaſe, according to the extenſive legal ſenſe of the word 
purchaſe ; for the very words import, that it is to be a pe- 
cuniary purchaſe, or where an equivalent is paid for an 
eltate, and not where a man comes to an eſtate by will, 
donation, ſettlement on marriage, or the like. But if the 
word purchaſe were to be taken in that extenſive Jegal 
ſenſe, yet there is a difference in the preſent caſe; and the 
true queſtion will be, what eſtate the huſband had : For if 
the huſband did not take by purchaſe, it will be of no con» 
ſequence how the wife took ; becauſe he will gain a ſettle- 
ment by the inhabitancy, and ſhe cannot be ſeparated from 
him. He is in by act of law, in the right of his wife; 
and not by any act, conſent, or traffick of his own. By 
Ryder Ch. J. If I had any doubt, I would not give an 
opinion now. This is not a purchaſe within the meanin 
of the act. The word purchaſe is not to be taken in the 
largeſt extent of it, but is confined to caſes where a pecu- 
niary conſideration is paid, Otherwiſe, no deviſe, or gitt, 
or ſettlement on marriage, would gain a ſettlement, unleſs 
there were a pecuniary conſideration paid. The intention 
of the act was, to prevent ſettlements by purchaſes for 
{mall money conſiderations, In the preſent caſe, the huſ- 
band is not to be conſidered as a purchaſer, and therefore 
he acquired a ſettlement in Kenti/bury. And by the court 
unanimouſly, the orders of the juſtices were quaſhed. Burr. 
Settl. Caſ. 386. 

And in the caſe of Ingleton and Aftwick, E. 6 G. 3. Ri. 
chard Speddy and Roſe his wife, reſiding under a certifi- 
cate at A/twick, the father of the ſaid R:ſe-conveyed to her, 
in conſideration of natural love and affection, a cuſtomary 
cottage at A//wick, to the uſe of herſelf for life, and after 


her deceaſe to the uſe of Fqne her daughter and her heirs. _ 


The faid Richard and Rofe his wife entred upon and con- 
unued in poſſeſſion of the cottage for 16 years, and then 
purchaſed of their daughter Fane her remainder in fee of 
the premiſes for 5 J., — afterwards ſold the whole for 20 
gumeas. Afterwards, the ſaid Richard Speddy and Roſe his 
wife becoming actually chargeable, were removed by order 
of two juſtices to Ingleton which gave the certificate, And 


the ſeſſions 1 of opinion that the ſaid Richard and his 


wiſe gained no ſettlement in Aftwick, confirmed that order. 
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It was moved to quaſh theſe orders. And on ſhewing 
cauſe, they were given up by the counſel as indefenſible, 
on the authority of the cafe of Marwood ; this being a vo- 


Juntary ſettlement,” and not a purchaſe within the intent of 


the ſtatute. Bury. Settl. Caf. 560. 

E. 29 G. 3. K. v. ion. John Henwood and his family 
were removed from Ufton to Mortimer. The ſeſſions quaſhe( 
the order, ſubject to the opinion of the court on the following 
caſe ; That the pauper was originally ſettled at Ufton, and 
came to reſide with his father about 23 years ago on: 
cottage and premiſes at Mortimer, which, in October 1766, 
the father duly conveyed to him in fee, in confideration of ne 
tural love and affeftion, and of 10 1. to him paid by the pauper. 


About 3 years after the pauper obtained a certificate from 
a 


Ufton, dated 1ſt Fanuary 1770, and afterward occaſionally 
received relief from Ufton during his reſidence in the coi- 
tage at Mortimer; his father lived with him on the pre- 
miſes until his death about 8 years ago. The pauper wa 
his eldeſt ſon and heir at law, and continued to reſide upon 
the premiſes until 1788, when he ſold the ſame for 501. 
and returned to Ufton.—By the court: This conveyance 
was in conſideration of natural love and affection as well 3 
10 l., and we cannot ſuppoſe that 101. was the real 
value of the eſtate, for there are circumſtances to ſhew 
the contrary, having been afterwards ſold for 50 l. This 
being a donation from a father to a ſon, is clearly not 
a purchaſe within 9 G. c. 7. notwithſtanding part of 
the conſideration was in money. And though the cer- 
tificate was concluſive at the time, it was afterwards 
done away by the pauper's reſidence on his own property at 
Mortimer. Order of ſeſſions revetſed. Durrf. and Ef, 
V. 251, | 

: And in the caſe of IImington and Mickleton, T. 6 6. 3. 
Elizabeth Stanley purchaſed a leafehold tenement in the po- 
riſh of Mickleton, for the ſum of 6 1. for the remainder of 
a term of 1000 years. She reſided upon the ſame about 9 
years, and then was married to Theophilus Evans, who fe- 
ſided with her upon the ſaid tenement about 16 yea's3 
then he died; and after his deceaſe, ſhe continued upon 
the premiſes for ſeveral years, and at laſt ſold the ſame for 
the ſum of 61. ; and after ſuch ſale was removed by order 
of two juſlices to Imington, the place of her huſband 
ſettlement before their intermarriage. And the ſeſſions 
upon appeal, confirmed that order. It was moved to qu? 

theſe orders. On ſhewing cauſe, it was urged in ſupp"! 


of the orders, that this was a purchaſe by the wiſe, clearly 
within 
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within the words of the ſtatute, under the value of 30 l. 
and the huſband had no claim to it, but by virtue of that 
purchaſe. The term ſurvived to the wife, on her buſband's 
death. And if he had ſurvived her, he could not bave had 
it without taking out adminiſtration to his wife. On the 
contrary, it was anſwered, that this, though a new caſe, 
et was within the reaſon of the former caſes. In caſes 
of deſcent, a ſettlement is gained, though the original pur- 
chaſe be under 301. value: And there is as much reaſon 
why a ſettlement ſhould be gained in the preſent caſe. 
This woman had an eſtate veſted in her, when Evans 
married ber; which, upon the marriage, veſted in him. 
The huſband gained a ſettlement in Mickleton, by 40 days 
reſidence upon his own eſtate; and his ſettlement com- 
municated itſelf to the wife. And of this opinion was the 
court. And both the orders were quaſhed. Burr. Settl. 
Caſ. 566, Black. Rep. 598. 

E. 26 G. 3. Havant and Marblington. Two juſtices 
removed John Bridger and his wife and ſix children from 
Havant to Warblington. The ſeſſions confirmed the order, 
and ſtated the following caſe: That William Bridger, 
father of the pauper, came to Havant with a certificate 
from Warblingtom : that John Moody eſq. lord of the 
manor of Havant, by copy of court-roll, granted to the 
ſaid William and his heirs, one parcel of waſte ground 
called the Gravel Pit 5 and which did not appear ever to 
have been granted before. William built a houſe thereon, 
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and lived therein for ſeveral years as owner thereof; he 


afterwards borrowed 1001. of Mary Roper, and ſurren- 
dered the premiſes for ſecuring the ſame ; and on the 
money not being paid, ſhe was admitted. She afterwards 
ſold her intereſt to John Hammond, who was thereupon 
admitted. After the death of William Bridger, his heir at 
law ſold his equity of redemption to ſaid Hammond for 
201. 178. and ſurrendered the ſame accordingly. It ap- 
peared by the court books that William Bridger was ad- 
mitted, on the lord's grant, to one parcel of land called 
the Gravel-land, and in the copy of his admiſſion were 
theſe words, « fine one ſhilling, heriat one ſhilling, quit. rent 
one ſhilling.” That Moody's ſteward proved that he was 
uſed to grant ſmall parcels of the waſtes of the faid 
manor for ſmall pecuniary conſiderations, but he never 
knew him make ſuch grants without. That the value 
of the ſaid parcel of land at the time of the ſaid grant did 
not exceed 30s. or 40 8. and William Bridger was at that 
ume a very poor man. It did not appear whether any pe- 

cuniary 
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cunĩary conſideration was given for the faid grant, or it way 
voluntary and without any confideration. —— The court 
ſeemed to reſerve their opinion, whether ſuppoſing this tg 
have been a voluntary grant, it would have — the 
certificate, ſo as that the pauper would have gained a (et. 
tlement. But they were of opinion, that it was incumbent 
on the appellants to have ſatisfied the ſeſſions that this wx 
a voluntary grant; and they, not having done ſo, cannot 
now impeach the order; for as it does not appear upon the 
face of it to be wrong, the court muſt take it for granted 
that it is right. And they were of opinion, that there ap. 
red ſufficient in this caſe to ſhew that this was @ purchaſe, 

th orders affirmed (a). Durnf. & Eaft, 1 V. 241, 


A purchaſe for The ſum of 30 |. bona fide paid | E. 13 G. St. Paul's 
| oe — Walden and Rempſton. There was a ſpecial order ſtated at 
| by the pariſh ſeſſions. A perſon purchaſed a copyhold tenement in 0, 
| n Paul's Malden, which, with the fine and fees paid to the 
court, amounted to 30 J.; and it appeared by the ſame 
order, that the officers of the E of Kempſlon had given 
him 408. towards paying his fine and fees. _Therefore it 
was inſiſted, that this was fraudulent, and not a good pur- 
chaſe within the ſtatute, ſufficient to gain a ſettlement, 
But by the whole court : We cannot take notice of its 
being DE unleſs the juſtices had adjudged it ſo. And 
the order was confirmed. Foley, 238. 
Purchaſe for zo, 7. 8 69 C. 2. Tedford and Waddingham. Two jullices 
dut bored remove Francis Gill from Wadingham to Tedford. Upon 
on mortgage of appeal the ſeſſions ſtated ſpecially a caſe to be laid before 
ahe Plemiſes. the judge of aſſize; viz. That Francis Gill being ſettled 
at Tedford, contracted with John Atkinſon for a hou ſe and 
curtilage in Maddingbam for 39 l. which was conveyed to 
Gill and his heirs accordingly. Gill paid gl. and [/acc 
Briſicl paid the remaining 391. to Atkinſon by Gill's order. 
About a month after the execution of the conveyance, Gil 
mortgaged the premiſes to the ſaid Iſaac Briſtol. Gill con- 
tinued in poſſeſſion about four years after the mortgage. 
Then Briftol entered, by virtue of the ſaid mortgage and 
releaſe of the equity of redemption. Then the inhabitants 
of Waddingham procured Gill, being out of poſſeſſion, to 
be removed to Tedford. The order of ſeſſions recites 
that whereas the judges of aſſize had not time to hear 
determine it, and whereas the parties agreed this to be the 
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(a) L. Mansfield was abſent. . 
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true ſtate of the caſe ; therefore, upon hearing counſel and 
further evidence on both ſides, this court doth declare and 
adjudge, that the purchaſe made by Gill was fraudulent, 
and that the ſettlement of Francis Gill is at Tedford ; but 
that the pariſhioners of Tedford are no ways concerned in 
the ſaid fraud. It was moved to quaſh theſe orders; and 
urged, that the juſtices in their - adjudication depart from 
their premiſes. For the act doth not extend to any cafe 
where the conſideration exceeds 30 J. But here the con- 
fideration is above 3ol. And it appears to have been 
bend fide. paid by Gill; part by himſelf, and part by his 
order (though by the hands of Briſtol). It doth not even 
appear that Briſtol had lent it to him; therefore it ſhall 


be taken that it was Gill's own money. And no circum- 


ſtances of fraud are ſtated : And therefore if this conclu- 
ſion of the juſtices at ſeſſions be drawn from the premiſes 
ated, it is a concluſion contrary. both to the law and to 
the fact; and the court will themſelves judge of it and 
ſet it right. On the other fide it was argued, whether 
the ſum paid as conſideration money was own or leſs ; 
if there be fraud, it poiſons the whole. $ 

the proper judges of fraud; and they have adjudged that 
it was a fraudulent purchaſe. And it appears upon the 
face of the caſe, as ſtated for the judge of aſſize, that it 
was ſo. But that is not all: They are not confined to 
this ſtate of the facts. For they heard further evidence on 
both ſides, before they adjudged the purchaſe to be frau- 
dulent, ——By L. Hardwicke Ch. J. It muſt be further 
evidence of the ſame fatt. For the ſtate of the caſe made 
for the judge of aſſize was before agreed between the par- 
ties to be the true ſtate of it. This caſe doth not appear 


to be within the act; for the act is confined to purchaſes 


under 3ol, Now in the preſent caſe, the conſideration 
was 39 J. and was bona fide paid to the vendor. And it 
would be pretty hard to ſay, that the juſtices had a power 
upon this act to enquire, whether or no the purchaſer bor- 
rowed the money. It js a common caſe to borrow money 
to make up the price, And as to the fraud, it is true that 


the juſtices are the proper judges of fraud. But fraud is a 


lact which muſt be found. It muſt be ſo by a jury upon a 


ſpecial verdict. The juſtiees are judges of the fat; and 


tney may judge of the fraud ariſing from the fact. If they 
had generally found the fraud, we might have been bound 
by fuch general finding: But when they ſtate the facts 
particularly, the matter is as much open for our determi- 
nation upon it, as it was for theirs. And the whole court 
was 
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was of opinion, that from the facts ſtated, here is no ſuſſi. 
cient evidence of fraud. And both the orders were quaſh. 
ed. Burr. Settl. Caf. 5 


H. 15 G. 2. Glasl and Stockland. Fohn Spiller, the 
pauper, was a mortgagee of a term for 15 l.; and os, 
were due to him for intereſt, and 181. 10s. more on bond 
and ſimple contract. The mortgagor died. Spiller took 
out adminiſtration, as principal creditor ; entered and wa 
poſſelſed ; and ſo continued, till removed by the original 
order. By the court: Spiller gained a ſettlement, as a 
purchaſer for a conſideration of more than 30 l. Bona fil 
paid. Str. 1162. Burr. Seltl. Caf. 169. 

E. 14 G. 3. Everſholt and Woburn. The paupers (two 
ſiſters) reſided at Euerſbolt under a certificate from Yoburn. 
A perſon intitled to a long term of years in a cottage in 
Everſbolt, alter having deviſed it to Andrew Powell, lon of 
their father William Powell, adds, that © it is alſo my wil 
« and pleaſure, that the faid William Powell (their father) 
„and his wife and children ſhall have free liberty and 
« power during their natural life to dwell in it.” And 
accordingly, William Powell and his wife, and their ſaid 
fon Andrew, and the two daughters (the paupers) reſided 
in it till William Powell's death. By the court clearly: 
The ſettlement of the daughters“ (the two paupers) is in 
Everſbolt. Burr. Settl. Caſ. 851. 

T. 27 G. 3. Mattingley and Heckfield, W. Whelly 
and his wife and ſon were removed from Mattingley to 
Heckfield, The ſeſſions quaſhed the order, ſubje& to the 
opinion of the court on the following caſe. —On 18ti 
June 1769, the pauper came to Mattingley with a certif- 
cate of that date from Heckfield, and continued to live at 
Mattingley until the time of the removal : Whilſt the pau- 
per continued ſo to reſide, and previous to the 3d of 451 
1780, he contracted with John [ronmonger for the purchaſe 
oi a copyhold tenement at Mattingley, which had been, 
previous to ſuch. contract, mortgaged to one T. Batley for 
32 J. which money was unpaid at the time of making the 
contract; which contract was, that the pauper ſhould py 


39 l. 17s. 6 d. for the ſaid tenement, which ſum was in- 


cluſive of the 321. due on the ſaid mortgage, and the paupet 
paid to Ironmonger 7 1.,17 8. 6d. which, with 321. to be 
paid to Bailey, made the aforeſaid ſum of 39 J. 178. 64. 
On the 3d Augu/t 1780, the pauper was admitted to, the 
ſaid premiſes on the ſurrender of [ronmonger, ſubject t91 
mortgage ſurrender for the 32 l. to, Hailey, and the paup* 


afterwards entered into poſſeſſion of the premiles, and = 
5 | tinue 
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tinued poſſeſſed thereof for four years, during which he paid 1 
to the ſaid Bailey two years intereſt, which was all the in- \ 
tereſt Bailey received after the purchaſe. ' He never paid 
off the ſaid mortgage 2 and in the year 1784 he de- 
livered up the poſſeſſion of the ſaid premiſes to the ſaid 
Bailey. Milles argued, that the value of the eſtate pur- 
chaſed by the pauper was more than ſufficient to ſatisfy the 
words of the flatute 9 G. I. c. th for it is ſtated, that the 

uper contracted for the purchaſe of the eſlate for 391. 

value then being ſufficient, and the money bona fide 

paid to the vendor, it is ſufficient if he be ſatisfied, whether 
by payment at the time by a debt liquidated, or by any 
other mode; the manner in which the money is paid, is 
perfeAly immaterial. And he cited the above caſes of K. 
v. Stockland, 'K. v. Tedford, and K. v. Dunchurch.— Bur- 
raugh contra was ſtopped by the court, who ſaid the only 
queſtion was, Whether the purchaſe made by the pauper 
was in fact of the value of 30 |. bona fide paid? It is not 
even pretended that the ſum of 3o1. has been paid at all, 
but on the contrary no more than 7 |. 17s. 6d. for the 
pauper only purchaſed the intereſt of the mortgagor ſubject 
to the mortgage. Now the eſtate was mortgaged for 32 l. 
therefore the mortgagor's intereſt ſubject to that was only 
71. 17 8. 6d. which was the whole of the pauper's pur- 
chaſe, The eſtate having been mortgaged for 321. the 
inſtant the mortgagee got into poſſeſſion, he might have 
gained a ſettlement upon it; if ſo, the mortgagee was a 
purchaſer for 321. and the pauper only purchaſed ſubjet̃t 
to that charge; had the purchaſe money been bona fide 
paid, the court would not have enquired how the pur- 
chaſer came by the money, nor whether he mortgaged the 
eſtate for the payment of it; that might be a — 2 of 
fraud for the conſideration of the ſeſſions: but in order to 
conſlitute a purchaſe within 9.G. 1. the ſum of 30 l. muſt 
not, only be paid in point of fact, but mult be alſo bona fide 
paid. Order of ſeſſions quaſhed. Caf. by Durnf. and 
Eat, 2. 12, . 
H. 6 G. 3. Dunchurch and South Kilkworth. Edward *Ying out no- 


Tanſur, a ceruficate man from Dunchurch, together with won — 
his wife Elizabeth, were joint purchaſers of a houſe, yard, — 5 
and garden at South Kilwbrth, and paid for the purchaſe tiement. 
thereof 19 l. and upwards. He laid out about 151. more | 
in repairs, and built a- new ſhop on part of the premiſes ; 
and was taxed after the rate of a tenement of 30 l. value, 
and reſided in the ſame till his death. After his death, his 
widow 9 Elzgbeth continued in poſſeſſion for 10 

Vor- 5 88 © months 
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months and more; afterwards fold part of the premiſes fot 


- upwards of 30 l. and reſerved 5 to herſelf ; but ＋ 


ut of the ſame into another houſe in the ſame pariſh, a 

becoming attually chargeable, ſhe was removed by ordet 
of two juſtices to Dunchurch which gave the certificate; 
and the ſeſſions confirmed that order. It was moved to 


- quaſh theſe orders ; for that the pauper on this ſlate of the 


Where the pur- 
chaſe money 
mentioned in the 
deeds was 281. 
but the ſara bona 


Fus paid was 36l, 


eaſe had gained a ſettlement at South Rikvorth. By the 
court: The whole queſtion is, Whether this woman was a 
bona fide purchaſet of an eftate of 30 l. value? She cannot 
be preſumed to have come to it by deſcent, or executor- 
ſhip, or any ſuch like act of law, becauſe the contrary ap- 
pears. She and her huſband were joint purchaſers: They 
took Jointly and by entierty, and not by moieties. If bo, 
the can only ſtand in the ſame ſituation as her huſband did; 
which is that of a purchaſer. And as to the value, the ad, 
takes it according to the purchaſe money actually paid; 
and no money aſterwards laid out, can make the prior pur- 
chaſe of a greater value than it really was at the time of 
making it. Therefore ſhe gained no ſettlement by this 
purchaſe. And the orders were confirmed. Burr. Sell. 
Caſs. 553. Black Rep. 596. oy 1 
M. 36 G. 3. K. v. Scammonden. C. Bittomley and lis 
wife were removed from Scammonden to Soyland both in the. 
Weſt Riding of 7oriſbire. The ſeſſions diſcharged the 
order, ſubject to the opinion of the court on the following 
caſe. The-pauper being legally ſettled in Sæyland, made 
an agreement with one Harriſon for the purchaſe of an 
eſtate in Riſbworth for 281. and the confideration men- 


. tioned in the deeds, and in the receipt indorſed, was 28 |. but 


the appellants produced parol evidence to prove, that, belore 


that this was a' bong fide: purchaſe for 30 l. But the cout 


the deeds were executed, the yendordeclared that as the agree- 
ment was not in writing he was not bound by it, and having 
ſince had 30 l. offered for the eſtate, he would not take lels 
nor would he execute the deeds unleſs the purchaſe money 
were made up ghat fum. Upon which the pauper ad- 


vanced 11. 155. more, which with 5-5. owing from He 


riſen to the paoper, was infiſted mate up the fum of 30! 


but rhe deeds were not altered, and the conſideration there- 


in mentioned was left atcording to the original agree, 
ment, . 28 J. The counlel for the appellants conten 


were of opinion that no parol evidence cobld be given 
contradi@t'the conſideration mentioned in the deeds. Th* 
eltate purchaſed was the eſtate of Harriſon's wiſe ; and 
the deed there was a covenant from Harriſon that | Na 


„ 
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his wife would levy a fine unto C. Bottomley in fee, of tbe 
premiſes, at the coſt of Bo/tomley ; towards the expence of 
which fine C. Bottomley left in the hands of his attorney 4 
guineas. The pauper reſided above three months upon the 
premiſes, and afterwards ſold them to his brother, F. Bot- 
tomley. To this conveyance Harriſon and his wite were 


ties? and it recited 


wife thould acknowledge and levy a fine of che: premiſes 
unto Battomley in fee, which was in H. term 19787 levied 


accordingly 3 part of the expence thereof was diſcharged 


by the 4 guineas, ſq left in the hands of the attorney by 


the pauper, and the other part was paid by. Bsttomley. And 


the ſeſſions being of opinion that the 4 guineas was to be 
conſideted as part of the conſideration under the act of par- 


liament, and that C. Bottomley by ſuch purchaſe gained a 


ſeutlement in Riſbworth, diſcharged the order. L. Kenyon 
Ch. J. ſaid, it was clear that the party might prove other 
conſiderations than thoſe expreſſed in the deed. It is per- 
mitted in all caſes of covenants to ſtand ſeiſed to uſes. 
And in Filmer v. Gott, where the conſiderations mentioned 
in the deed were 10,000 I. and natural love and affefiion, the 
Lords Commiſſioners of the Great Seal directed an iſſue to 
try, whether natural love and affection formed any part of 


the conſideration, the, eſtates being worth near 30,0001, 
r 


On an appeal to the Houſe of Lords this was confirmed; 
and the jury on the trial of the iſſue finding that natural 
leve and affefion conflituted no part of the conſider ation, tha 
deed was afterwards ſet aſide by the Lord Chancellor. 
Aſbburft J. concurred. (Buller and Greſe J.. abſent.) Or- 
der of ſeſſions affirmed. Durnf. and Eaft, 3 V. 474- 


That @ perſon may not be removed from his own, 8 
owns 


not ſettled thereby. £54 , | 
M. 30 G. 2. Aythrop Rooding and White Ro ding. Mil. 
ham. Gates, huſband of the pauper Suſaftnah Gates, bein 
ſettled at Mhite Roading, went away and left his wife — 
children, Whereupon ſhe and her children went and lived 
for the ſpace of 40 days, without her huſband, in a copy- 
bold tenement of her huſband's at dybrop Roeding, Two 
juſlices remove her to H#/hife Rooding, as the place of her 
bulband's ſettlement. The ſeſhons, upon appeal, quaſh 
that order. It was moved to quaſh the order of ſeſſions; 


and argued, that though this was the huſband's own eſtate, 


yet his wife and children might be removed from it; 
that he himſelf could not have gained a ſettlement __- 
Uyuz l c 


Harriſan's covenant in the former 
d to levy, a fine; but as ſuch a fine had not then been 
levied, it was agreed that inſtead thereof, Harriſon and bis 
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the faid eſtate without reſidence upon it, for otherwiſe 2 


man who had property in divers pariſhes might have dif. 
ferent ſettlements at the ſame time. On the other hand, 
it was admitted, that neither the wife and children, nor 
even the huſband himſelf, could have been removed to this 
place, where the huſband had never reſided; but it was in- 
fiſted, nat they were irremovable from it, as they were 
inhabiting gpon-their o eſtate. For they did not come 
to inhabit there ag intruders or vagrants, but to reſide upon 
their own ; and no perſons can be removed from their 


.*'* own, be the value ever ſo ſmall, or let them come to it in 
what manner ſoever. - By the court: There doth not ap- 


pear any diſſent of her huſband from her going there, and 
therefore it is rather to be preſumed that ſhe went with his 
conſent. The huſband's ſettlement remains as it was, but 
nevertheleſs the wife was not removeable ſrom his eſtate. 
It is one thing to ſay, that a perſon may not be removed; 
and another, that ſuch perſon doth not gain a ſettlement. 
The huſband himſelf would not have been removeable 
from' his own if he had gone thither. A man's right to 
reſide upon his own eftate is founded on Magna charto, 
which ſays that a man ſhall not be diffeiſed of his freehold, 
A wife hath a natural right to go and reſide upon her huſ- 
band*s eſtate. If ſhe had gone againſt her huſband's con- 
ſent, it would have made an alteration. And the court 
were unanimous, that the juſtices could not remove her 
from her huſband's 17 Burr. Settl. Caf. 412. | 
E. 4 G. 3. Leeds and Blackfordby. Foſeph Howe, bul- 
band of Anne Howe the pauper, took a tenement of 101. 
a year at Blackfordby, and reſided there above 40 days. 
Afterwards he took a tenement at Leeds of above 101. a 
ear, and went and reſided there for above 40 days, leaving 
is wife at 3 Then he returned to Blacifardh, 
and flayed with his wife there 27 days, And on his 


leaving her, and going away to Leeds, two juſtices remove 


her from Bleckfordby to Leeds, as to her place of ſettle- 


ment. It was agreed, that her ſettlement muſt follow 


that of her huſband: But the court were of opinion, that 
the juſtices had no power to reinove her from Blackfordby, 
whilſt her huſband's intereſt there ſubſiſted. The huſband 
himſelf could not have been removed from his own tene- 


ment at Blackfordby, the leaſe whereof was unexpired. 


And if they could not have removed the man himſelf from 
his own, it follows that they could not remove his wiſe ſo 
Jong as it remained bis. Burr. Settl. Caf. 524. Black. Rep. 


a : 66. 


+ ” . 2 * . . . ww - 
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Heu far a certificate perſon ſhall gain a ſettlement by an 
eflate of 4 own, noltuithſlanding the above. ſaid ſlatute of the 

& 10 W. | X 
. E. 5 C. Burcledr and Eaſkundhay. Abraham Hacket 
comes wvh a certificate into the pariſh of Zafwoodhay, 
and aſterwards marties one Sarah Smith. Her father ſur- 
renders to her a copy hold eſtate of 20 s. a year, * the 
buſb nd had it in her right. * By the couß: The man 
has gained a ſettlement in Za/fwoodhay ; for a man cannot 
be turned out of his own, be it never ſo ſmall. And by 
Forteſcue J. The party here could not be removed: And 
not temoveable, and gaining a ſettlement, are the fame 
thing. Then it was objected, that the perſon being a 
certificate perſon, he gains no ſettlement, unlefs he rents 
a tetenient-of 10 l. a year, or exerciſeth an annual office; 
and that ſtatute being an explanatory att, is not itlelf to 
be explained, and conſequently cannot be taken farther 
than the words. But by the court: This is not an ex- 
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Whether a cer- 
tificate perſon 
may gain a ſets 
tlement by re- 
fiding on hi 
on estate. 


planatory act but a new law, and muſt therefore receive 
a liberal conſtruction. The exceptions in the ſtatute 


prove this caſe, being a caſe more reaſonable: than either 
that are there mentioned; and the parliament never its 
tended to put a certificate man in a worſe condition than 


another perſon. Caf. of S. 121. Str. 163. Burr. Settl. 


Caf. 221. | 

Note, Where it is ſaid all along throughout this courſe 
of ſettlements, that a perſon not removeable for 40 days 
thereby gains a ſettlement ; this is to be underſtood with 
reſpett to the particular inſtance only then ſpoken of: For 
it is by no means univerſally true, that every perſon who 


reſides 40 days unremoveable doth become thereby legally 


ſettled. A ſervant not removeable for 40 days, gains no 


ſettlement unleſs he ſerves out his year: A baffard, with 


its mother for nurture for 40 days, doth not thereby ac- 
quire any new ſettlement : So a wife reſiding upon the . 
huſband's eſtate : So a certificate perſon, or one reſiding on 
a purchaſe under the value of 30 l. and not actually charge- 
able, though they are irremoveable, yet by ſuch reſidence 
they acquire no ſettlement. ] 
H. 6 G. Ivinghoe and Stonebridge. A certificate man 
made a purchaſe in Stonebridge, and his apprentice lived 
with him for above 40 days upon the purchaſed: eflate” 
there: And by the court, The apprentice thereby gained 
a ſettlemeut; for when a certificate man maketh a pur- 
chaſe, he immediately ceaſeth to be there in nature of a 
| | Uo 3+ * certificate 
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certificate man, and becomes a ſettled inhabitant, and con- 


ſequently his apprentice with him. Sir. 266. | 
E. 16 G. 2. Stansfield and Spotland. If an eſtate deſcends 
to a certificate perſon, it gains him a ſettlement, becauſe 
it is by operation of law, and net by an act of his own; 
and as the ſtatute hath been laid open in caſes of deſcents, 
it ought to be ſo in caſes of purchaſes, And by Lee Ch, ]. 
the ſtatute of the 8 & g N. hath received a liberal con- 
ſtruction; and hath been held to gain a ſettlement, both 


in deſcents and deviſes, and purchaſes. On the 13 U 


14 C. 2. the conſtruion, has been, that Jet the value be 


What it will, a perſon cannot. be removed from his own; 


and it ſeems to be the ſame upon the certificate act; for if 
he is not removeable within the 13 C14 C. 2. he is not 
removeable on the certificate act. 1 Sg. C. 316. Burr, 
Seltl. Caf. 205. TE | 

T. 16 C. 2. Deddington and Duns Tew. A certificate 
man. ary gd a houſe for 42]. lived in it many years, 
then ſold it, and becoming chargeable was ſent back. It 
was inſiſted, that the 9 & io . c. 11. faying, a certifi- 
cate, man ſhall gain a ſettlement by no act whatſoever, unleſs the 
taking 101. a year, or ſerving an annual office, this man, 
notwithſtanding the purchaſe, might be ſent back : and it 
was faid to differ from the caſe of Burclear and Eaftword- 
bay, where the ſurrender of a copybold to the certificate 
man's. wife was held to gain him a ſettlement ; becauſe 
there it was not his own act (as this purchaſe is) but it 
came to him by operation of the law. But the court did 


not think this a ſufficient ee e ſaid a purchaſe 


was in its nature an excepfed caſe: and his ſelling it 
afterwards made no alteration. Str. 1193. Burr. Sell. 


Caf. 220. 


H. 31G. 2. Cold Afbton and Waoodchefler. Caſe Rated 


for the opinion of the court: In Fuly 1725, Daniel Har- 


ri/on and Mary his wife, and Mflliam their ſon, went with 
a certificate from M vodcheſler to Cold Aſhton. They all 
lived in the pariſh of Cold Aſbton from Fuly 1725, till 
about Chriſimas 1728, at which time William Fido the 
father of the ſaid Mary died inteſtate leaving the {aid 
Mary his daughter and five other children, and being at 
the time of his death poſſeſſed of and intitled to a tene · 
ment and two acres and an half of land of the yearly 


value of 61. 178. in Cvld Afpton, for the remainder of a 


term of 82 years, determinable on the death of himſelf 
and the ſaid Mary his daughter. Upon the death of Wil. 
liam, Fide, Daniel Harriſon and Mary his wife, and "rw 


Poor. | (Settlement by eſtate.) 


their ſan, who was then about five years old, entered 
upon and took poſſeſſion of the ſaid. tenement and land, 


and Daniel Harriſon and Mary his wife have lived in and 
occupied the ſame ever ſince, till the removal by the or- 
der now appealed againſt. But no adminiſtration of the 
goods or perſonal eſſecis of Miiliam Fido was ever granted 
to the ſaid Daniel Harriſon and Mary his wife, or either 
of them, or to any other perſon. William Harriſen lived 
with bis parents Daniel and Mary Has riſan in the ſaid 
tenement till about 1748, when he married the pauper 
Mary (by whom he had the four children removed); 
and after his marriage, he and -his wife Mary lived in 
the pariſtr of Cold Aſbton ſeparate and apart from the ſaid 
Daniel Harriſon, until the time of the death of the ſaid 
William, which was in the year 1755. Mary the widow 
of William Harriſon, and her four children, having, after 
the death of the ſaid / illium, become actually chargeable 
to the pariſh. of Cod Aſbton, were removed by order of 
two juſtices to Mosdeheſter which had granted the certifi- 
cate. Upon appeal, the ſeſſions quaſhed the order, and 
Rated the above caſe ; which being removed by certiorari, 
it was moved that the erder of ſeſſions might be quaſhed. 
There were two queſtions; 1. Whether Daniel. Harriſon 
the father acquired any ſettlement different from that to 
which he was intitled by the certificate? 2. Whether 
if ſo, the ſon gained a derivative one ? - L. Mansfield 
Ch. J. As to the firſt queſtion, the caſe of a certificate 
man's gaining a ſettlement by reſiding on his own eſtate, 
is preciſely the ſame as that of a common perſog, not un- 
der a certificate, and ariſes by conſtruttion; for it is not 
within the words of the 8 & 9 . which ſpeaks only of 
ſerving an annual office, and renting 101. 3 year. But 
reſiding on a man's own eſtate was conſidered as a ſtronger 


cale than the caſual property acquired by renting, becauſe. 


he has a ſettlement on the ſtatute of the 13 & 14 C. 2. 
not-by the words, but on the principle that he cannot be 
removed, This conſtruction being made upon the reaſon, 


| on a greater latitude tothe principle on which the con- 


uttion is founded; and therefore a man who reſides on- 


his own eſtate, though of ever ſe ſmall a value, is irre- 
moveable: And this holds equally in the cale of a certificate 
perſon, who gains a ſettlement if after he comes in by cer- 
tificate he is under ſuch circumſlances as by his property 
he cannot be removed. Whether in this caſe Danie! Har- 
ri/an had ſuch a property in this leaſehold eſtate when he firſt 
eatered upon it, it is a queſtion that need not now be deter- 

˖ a ; } U u + ; mined. 


679 


— 


1 


> CAO» a - — — — - — — — © — — — — — is 
. — Dr —— — ra 1 —= 
= 2 = N = 
_ 8 — * 


222 Wo 
1 * SY 
p *- % - 


S * 3 — 
1 * 4 #1 4 . 
— = 4 


— 


Poor. (Settlement by cſtare;) 


mined.” What 1 ground my opinion upon is, that he has 


acquired by the length of poſſeſſion ſuch à right as he was 
not removeable from. For the ſtatute of limitations doth 
not operate by way of barring the remedy only, but it gives 
a right. He may bring an ejeftment after 20 years poſ- 
ſeſſion; and no perſon could have recovered againſt him, 
becauſe ſuch perſon was out of poſſeſſion all the time. 1 
except the caſe of landlord and tenant; for there, the 

lleſſion of the tenant is that of the landlord. This pol. 
eſſion gives a title from which the pariſh officers could not 


remove him, nor the next of kin. In the caſe cited, Far- 


rindon and  Widworthy, they had been ſatisfied their ſhares; 
and here, if they have not controverted it for ſuch a length 
of time? it is to be ſuppoſed they have given up that right, 
If the caſe had turned on the general queſtion, Whether the 
next of kin gains a ſettlement without adminiſtration? I 


ſhould have defired time to conſider of it, and the caſes 


cited. There is a material difference between the party's 
being ſole next of kin, and where in common with others, 
as in this caſe; for where one is the ſole next of kin, he 
has the undoubted right to adminiſtration, In peneral, it 
is of more conſequence, that the law with regard to the 
poor's ſettlements ſhould be certain, than what the deter- 
mination is as to the particular caſe in queſtion. - As to the 
ſecond point, of a derivative ſettlement to the ſon ; tbe 
word emancipation 1s a looſe term" in our law; eſpecially in 
the matter of ſettlements, and is uſed in the books without 
afixing any preciſe idea. Indeed it is a term borrowed 
from another law, and not properly. applicable to ours. 
The rule I take to be this: Children are intitled to the 
ſettlement of their father, till they have acquired another. 
As to the diſtinction made at the bar, that the ſon (hall 
not derive a new ſettlement from his father, becauſe it was 
acquired by the father himſelf after the fon had left him; 
this might be material were the fact fo, but it is not 
ſtated here to ſay that was the caſe, or that he left his 
father ſo as to change his derivative ſettlement. It is 
ſtated, that he lived 20 years with his father in this tene- 


ment, or at leſt very near it, and we cannot intend that 


be did not.— Mr. J. Deniſan was of the fame opinion, 


[Mr. J. Faſter abſent.) Mr. J. Vilnot: As to the 


father; I do not think it material to ſay any thing about 
the adminiſtration. Had the caſe turned upon that, it 
would have deſerved conſideration, If it be a matter 
already ſettled, 1 ſhall be for adhering to the rule (Sark 

gecifis), which is a 1 et, and more eſpecially 2 
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oor la. Poſſeſſion by wrong gives a title upon an 
ejectment againſt the legal owner. Here is a legal title, 
without admini tration: After ſuch a length of poſſeſſion 
one would be inclined to preſume as much as poſſible. 
Now here it is poſſible that Daniel Harriſon and his wife 
might have ſome grant or aſſignment from Milliam Fido in 
his lifetime; or fome other regular and rightful title to 
the poſſeſſion which they took of this tenement. So that 
their poſſeſſion might poſſibly have been a rightful one.— 
It would be too nice to be computing days, to ſee whether 


the ſon was with his father a day over or under 20 years. 
And the order of ſeſſions was affirmed, Burr. Settl. 


tk G. 2. Sbenſtan and Aldridge. The wife of Iſaac 
Green, a certificate man, had an eſtate dewiſed to her for life 
by her father; upon which ſhe and her huſband entred, 
and lived thereupon for above fix months. By the court; 
Iſaac hereby gained a ſettlement, notwithſtanding the cer- 
tificate. Burr. Settl. Caf. 468. | 
7. 21 G. 3. Hadenham and Wivelingham. Robert Bit- 
tam, late huſband of the pauper Mary Bittany, came with 
a certificate from Hadenbam to M ivelingham, where one 
Elizabeth Biitany by her will deviſed her eſtate at Viueling- 
ham to truſtees to be ſold, and the money ariting from the 
ſale thereof to be divided between the ſaid Rebert Bittany 
and three daughters of William Bittany. They all agreed 
among themſelves, that Robert ſhould have the real eſtate, 
and the three daughters of William the perſonalty amongſt 
them, wherenpon the truſtees conveyed the- faid real eſtate 
to Robert; who entred, and reſided thereupon ſeveral years. 
The queſtion was, whether this reſidence of Robert was 
ſuch a reſidence upon his own property as would diſcharge 
the certificate, and gain a ſettlement. It was admitted, 
that reſidence on an eftate in which a man has only an 
equitable intereſt is ſufficient ; but it was inſiſted, that 
Robert had taken no intereſt of any kind in the lands by the 
will, neither legal nor equitable. He had only a right to 
call upon the truſtees to ſell the eſtate, and diſtribute the 
money arifing from the ſale. On the other hand it was 
argued, that Robert had clearly an equitable title under the 
will; all the parties had agreed that the truſtees ſhould 
not ſell ; and that it is clearly ſettled, that a reſidence on 
one's own eſtate, coming either by deſcent or deviſe, 
whether the legal intereſt is coupled with the equitable or 
not, and whatever the value is, will gain a ſettlement, and 
diſcharge a certificate, L. Mansfield mentioned the = 
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| chart the court were unanimous, that Robert here. 


bis laſt ſettlement. But by the court: The order nuſt 


a viſed to her in Nerthchurch, and the and her children went 
to live there. The queſtion was, Whether by continuing 


- there. - 2 fe. C. 182. 
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f Roper and ce. to ſhew, that a deviſee of the 
ſurplus ariſing from the ſale of lands after payment of delis 
legacies, bas an equitable intereſt im the lands them- 
(elves, it being in his option to pay the debts and legacies, 
and keep the land. Willes J. ſaid, the ſame: queſtion as in 
this. caſe had occurred in the caſe of Natland (a), which 
was referred to Mr, J. Gould on the circuit, who decided 
that a ſettlement was gained; and that his opinion had 
been afterwards recognized by the court. And in the 


by vacated. the certificate, . and conſequently gained a ſet- 
tlement. Douglas, 738. Cal. Caf. 121. | 
How far reſidence upon a man's own eftate is neceſſary t 
gain him Lies... TON 8 
H. 8 M. Rijelip and Harrow. By Holt Ch. J. Having 
land in a pariſh will not make a» ſettlement, but living in 
a pariſh where one has land, will gain a ſettlement with- 
out notice; for the act never meant to baniſh men from 
the enjoyment of their own lands. 2 Salk. 524. 
M. 8 G. Wikey and Hinton Blewet. © A perſon ſettled 
at Hinton Blewet had an eſtate deſcended to him in Molg; 
whereupon the juſtices ſend him thither as to the place of 


be quaſhed; for it is no ſettlement nor inhabitation, 
though if he ſhould go thither he could not be removed: 
it may be a great injury to ſend him away from a good 
trade at Hinton. Blewet, to perhaps half an acre of land, 
wherein be has but a term. Sfr. 476. | 

E. 8 G. 2. K. and St. Mary Berkhamflead. The huſ- 
band ran. away, and it was not known whether he was 
alive or dead; in the mean time the wife had a houſe de- 


therein 40 days, they gained a ſettlement ? The . court 
ſeemed to be of opinion, ſince it was not known that the 
buſband was dead, he muſt be ſuppoſed to be alive, and in 
that caſe that the wife could not gain-a ſettlement for her- 
ſelf, but muſt follow the huſband's: ſettlement ; and that 
the buſhand having not reſided. 40 days at Northchurch, in 
the ſaid houſe. unremoveable, he hath gained no ſettlement 


M. 25 G. 2. Vet Shefford and Baydon. Joln Bird 
came into V Shefferd with a certificate from Baydon. 


A 


(a) Aale, this title. During 


- 


Poor . {Settlement by eſtate.) 


During. his da; at. JF: Shefford, he became beneficially 
el to a leaſehold eſtate of 141. a year there, detetmin- 
able öpon his own life. Upon which he entered on Nep. 
17th, ad cominued in poſſeſſion till the 15th: of Des 
cember following, ea 28 days only, when he died. B 
the courts In all caſes, gyhether of qwnerſhip of land, 
or renting 161. a year, a reſidence of 40 days is neceſ-· 
ſary, And the cale of Murfley and Grangboraugh was 
cited as a caſe in point; in which it was holden by the 
cgurt, that 75 perſon, who has an eſtate. of his own, 
either freehold, copy hold, or a beneficial term for years, by 
aft of law {as by deſcent, marriage, executorſhip, or ad- 
btn) pay, dwell upon it as his own, and he is not 
removeable ; and gains a ſettlement. if he continue 40 
days, though under 101, a year. But be muſt abide 40 ays. 
And neither he nor his can be removed to it from any 
other place, unleſs he ſhall have reſided 40 days. Burr. 
Settl. Caf. 37. 98-6" I" 

But reſidence upan the ſame eſtate is not neceſſary, pro- 
vided the Tefidence be within the pariſh. As in the caſe 
of Sowton and Sydbury, E. 12 G. 2. A perſon who lived 


with his family at Sowton, having an eſtate at Sydbury, rich. 


which the tenant gave up, went thither and lodged in an 
alehouſe as a any without having any ceriain room there, 
and ſtaid from November till April, but ſometimes went to 
Sowton, where his children and family were, and to other 
places'aFhis occaſions required, poſſeſſed and managed his 
eſlate, by repairing fences, hoeing turnips, and the like. 
The queſtion was, Whether ſuch inbabiting, and not upon 
the eſtate, would gain a ſettlement ? And the court were 
of opinion it would, and that it made no difference whether 
it were in his own houſe or in an alehouſe; for being in 
the ſame pariſh he could not be removed. 2 C. C. 150. 
19 Viner, 374. Burr. Settl: Caf. 125. 

Alſo it is not neceſſary that ſuch reſidence ſhould be for 
40 days together. Thus in the ſame caſe of Sowton and 
Habury, the queſhon was moved, Whether, ſince he did 
not reſide there for 40 days together, but for more than 
40 days in the whole, ſuch reſidence ſhould gain a ſettle- 
ment ? And by the whole court : lt is not neceſſary upon 
the ſtatute, that the reſidence ſhould be 40 days ſucceſſively. 
2K. C. 150. Andr. 345. 19 Vin. 374. Burr. Settl. 

125. g ; : 

And, T. 13 G. 2. &. Nyott's and St. Cleere. Nicholas 
Pequite the pauper was born at St. Cleere; afterwards he 
gained a ſettlement at S/. Nyort's; and from thence re- 
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turned to $?. Cleere, and lived there with his mother, on a 
tenement, in part of which he had, an eſtate of freehold 
and inberitance, and of which he was ſeiſed in common 
together with his mother and. fiſters. He worked there 


as a day labourer, and lodged ſometimes, on his own eſtate 
and ſometimes in other | vg: where he worked in the (aid 


pariſh of Sr. Cleere, and at other times in other pariſhes 
adjoining ; but did not live and reſide on his ſaid eſtat? in 
St. Cleere, or in the pariſh of &. Cleere, by the ſpace of 40 
days together at any one time, betwetn bis leaving &. 
Nyatt's and lm his eſtate in &. Cleere (which was 
about three years after his returning to St. Cleere). By the 
court: This depends on the ſtatute of the 13 & 14 C. 2. 
which direfts the ſending a pauper to the place where he 
was laſt legally ſettled for the ſpace of 40 days. But this 
man rates. cue, off and on, for more than 40 days. And 
it is not neceſſary that he ſhould have reſided there 40 


days together. He was irremoveable from S/. Cleere lor 


above 40 days; and that is ſufficient. Burr. Sel. Ci. 
I 32. | | | . ; 


 '». AND now, upon the whole, baving gone through this 


ſubject of ſettlements, and I hope with ſome perſpicuity 
and exactneſs; the firſt reflection which will ariſe in the 
mind of every reader, I think, will be, to admire the ſub- 


tiliy of human wit. It was the obſervation of a wiſe king 


of {ſrael long ago, that God made man upright, but they 


have ſought out many inventions. A flranger to our laws 


would not readily conjecture, how many doubts and knotty 
difficulties have been formed upon the conſtruction of one 
ſhort aft of parliament, and one ſingle clauſe of that one 


ſhort act, and which upon the face of it doth not appear to 


carry any conſiderable difficulty. . 
The next thing that occurs, is to reverence the wiſdom 

of che court of king's bench, in clearing up thoſe difticul- 

ties, and eſtabliſhing the ſenſe of the law upon ſolid and 


firm grounds; whoſe determinations, although they affe 


not a law in themſelves, yet they are the beſt and ſureſt ex· 
poſition of the law; being made by perſons of diſtinguilh- 
ed abilities, educated and exerciſed. in the profeſſion of the 
law, after argument by able counſel. hich advantages 
are not ordinarily.to be expected at a quarter ſeſſions. S0 
that the law ſeems now to be well ſettled as to theſe mat- 
ters; and conſequently the diſputes about ſettlements can- 
not fy much ariſe from the uncertainty of the law, as from 


the uncertainty of the facts upon that law ; And uh 
| r 5 


Py 
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from the nature of the thing, muſt always be uncertain, as 
depending upon the teſtimony of witneſſes, and thoſe alſo 
for the molt part of the meaneſt of the people. 

There hath been alſo another cauſe of much altercation, 
upon a s againſt orders of removal, which ariſes from 
ſome defect in thoſe orders themſelves ; or from ſome error 
in the method of proceeding in relation thereto: Which 
comes next to be conſidered. 7 


III. Of removals. 


i. Order of removal in general. 8 
ii. Order of removal of a certificate perſon. 
iti. Appeal againſt the order of removal. 


i. Order of removal in general. 


The ſlatute of the 13 & 14 C. 2. c. 12. which hath 


been ſo often canvaſſed in treating concerning ſettlements, 
is not yet to be diſmiſſed by us, but will appear again un- 
der this head, in a new and quite different light; as being 
that upon which all the orders of removal are or ought to 
be eſtabliſhed. And in this view, there have been as many 
caſes adjudged upon it, as in the other, although not alto- 
gether in ſo great a variety. 

In treating of this ſubject, we will firſt ſet forth the ſta- 
tutes: Then the eſtabliſhed form of an order of removal 
thereupon : And then take the ſame in pieces orderly and 
diſtinftly, thereby to diſcover the ſeveral fhelves and rocks 
upon which numberleſs orders have been ſhipwrecked. 

It is true, the ſtatute of the 5 G. 2. whereby errors in 
point of form may be amended at the ſeſſions, hath in ſome 
ſort remedied theſe defects; but that it may appear how 
ſuch errors are to be amended, and as it will be better if 
the order be ſuch as ſhall need no amendment, and as it ſtill 
remains a doubt upon that ſtatute, what ſhall be deemed 


matter of form, and what ſhall be deemed of the ſubſtance - 


of the order, this method is not the leſs to be purſued upon 

that account, 8 | 
By the 13 & 14 C. 2. c. 12. it is enafted as follows: 
Whereas by reaſon ſoms defefts in the law, poor people are 
mt reflramed from going fram one pariſh to another, and there- 
fore endeavour 1 ſettle f mſelues in thoſe pariſhes where there 
ts the beſt lack, the largeft commons or waſtes ta build cottages, 
. 4s | . . " IT | « th and 
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and the moſt wood for them to zurn or deflroy, and when if 
9 N it, 11.5 9 another pant an at laft Ae! 
_ rogues and vagabonds ;, it is enafed, 7 hat it ſhall be lauful, 
upon, complaint made by the thurchwargens or averſeers of the 
ror of any pariſh, to any juſtice of the peace, within 40 diy; 
after * perſon coming fo to fettle in any tenement under 
yearly value of 101. for any two jufticet af the peace (me 
whereof is of the quorum) f the diuiſion where any perſan that 
is % to become chargeable to the pariſh ſhall come to inhabit, 
by their warrant to remove ani convey ſuch perſon to ſuch pa- 
riſh where he was laſt legally ng unleſs he give ſufficient 
fecurity for the diſcharge Ibe ſaid pariſh,” to be allowed by 
the ſaid juſtices. . 1. 8 . 
And if. ſuch perſon ſhall refuſe to pv, or ſail not remain in 
fach pariſh where he ought 1a be ſettled, but ſhall return of his 
own accord to the pariſh from whence he «64s removed, ins 
Juſtice may ſend him to the houſe of correftion, there ts be pu- 
_—_ as a vagabond. ſ. 3. And by the 17 G. 2. c. 5. 
Il perſons who ſhall. unlawfully return te fuch pariſb or place 
From whence | they have been legally removed by order of two 
Juſtices, without bringing a certi A (ov the pariſh or pluce 
tohereunto they belong, ſhall be deemed idle and diſorderly per- 
ſons ; and any one juſtice may commit them (being theredf con- 
victed before him, by his own view, or by their own confeſſin, 
* or by the oath of one credible witneſs) to the houſe of correfim, 
there to be kept ta hard labour for any time not exceeding one 
month. 1. 1. ; LEE, | 85 | 
And if the churchwardens and overſeers of the pariſh to 
which he ſhall be removed, refuſe to receive Juch perſon, and 
fo provide work for him, as other inhabitants 2 the pariſb; 
any juſtice of that diviſion ſball bind any ſuch officer in whom 
there fhall be default ta the afſizes or ſeſſions, there-to be in- 
dicted for his contempt in that behalf, 13 & 14 C. 2. c. 12. 


”. bo I | | 
And by the 3 M. c. 11. If any perſon be removed by vir. 
tue of this att, from one county, riding, city, town corporate, 
or liberty, to another, by warrant of two Fir 12h ; the church. 
wardens or overſeers of the poor of the pariſh or town to which 
the ſaid perſon ſball be ſo removed, are required to recerve the 
aid perſon : And if he or they ſhall refuſe ſo ts do, ſuch perſon 
ſo offending ſhall (on proof thereof by. the oath of two witneſſes 
before one juſtice of the place to which: the perſon ſhall be rt. 
moved) forfeit for each offence 5 I. to the uſe. of the poor Ay 
pariſh or tawn from which ſuch perſon was remaved, 10 he ed 
by difreſs, by warrant to the conflable of the pariſh or town 


= 


where ſuch offender dwells ; and for want of ſufficient 45 
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tht ſaid juſtice ſhall commit the offender to the common gaol for 
0 4. I. 10. , | 4 | 
: 62 complaint made by the churchwardens or nw 
the poor .of any pariſh to any juſtice of the peace | By the 
words one juſtice alone hath cognizance of the matter, ſo 
far as concerneth the complaint only ; and by virtue there- 
of may iſſue his warrant to bring the party before him in 
order to his examination; or he may iſſue his warrant, to 
bring the party before himſelf and another juſtice, in order 
to hearing and determining the complaint ; for he himſelf 
alone cannot hear and determine, but only bring the mat- 
ter into the courſe of being heard and determined by two- 
juſtices: And therefore 1t is moſt uſual for the two 
juſtices originally to iſſue their joint pecept to bring the 
party before. them for that purpoſe. Nevertheleſs, if the 
party is willing, he may ge voluntarily before the juſtices, 
i th 
all 


requeſt of the overſeers, without any warrant at 


bs likely to become chargedble] By 35 G. 3. c. 101. So 
much of the ſaid act of 13 & 14 C. 2. c. 12. as enables 
juſtices to remove perſons that are Hey to become charge- 
able, is repealed. And it is enacted, that after the 22d 
of June 1795, no perſon ſhall be removed from the-pariſh 
or place. where he ſhall inhabit, to the place of his laſt legal 
ſettlement, until he become a#ually chargeable to the place 
where he ſhall inhabit, in which caſe two juſtices may re- 
move ſuch perſon, in the ſame manner, and ſubject to the 
ſame appeal, and with the ſame powers, as might have 
been done before the paſſing of this act, with reſpett to per- 
ſons likely to become chargeable. 1 3 

Provided always, that every perſon who ſhall have been 
convicted of larceny, or other felony, or deemed a rogue, 
vagabond, idle, or dilorderly perſon by the laws now in 
being; or who ſhall appear to two juſtices where ſuch 
perſon ſhall reſide, upon the oath of one witneſs, to be a 
5 of evil fame, or a reputed thief, ſuch perſon not 

ting able to give 'a ſatisfactory account of himſelf, or of 
his way of living; ſhall be conſidered as a perſon actually 
chargeable within the meaning of this act, to the pariſh 
where he ſhall reſide, and may be removed to bis place of 
ſettlement. 

Provided alſo, that every unmarried woman with child, 
ſhall be deemed and taken to be- a perſon actually charge- 


able to the place where ſhe ſhall inhabit, and may be re- obargeable, 


moved as ſuch to the place of her ſettlement. . 6. 


£ 
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4 The form of which warrants or precepts aforeſaid, where 
they are requiſite, may be to this eſſett: . ; 7 


Warrant of one juſtice for 2 perſon to be examined 
cConcerning his ſettlement. 


| Weſtmorland. 1 To the conſtable of — 


FORASM UCH. as complaint hath been made before ne 

2 one of his majeſly"s juſtices of the peace in and 
far the ſaid county, by the churchwardens and overſeers of the 
oor of the pariſh of — in the county ae that A. 

- hath come 19 inhabut in the ſaid pariſh, not having gained any 
legal ſettlement therein, nor produced any certificate owning him 
te be ſettled elſewhere, and that the fora A. P. is afually 


chargeable to the ſuid pariſh of or as the caſe may be.] 
Theſe are therefore to require you to bring the ſaid A. P. be- 
fore me, to be examined concerning the place of his laſt la 

' ſettlement. Herein fail you nat. Given under my hand and 
| ſeal the ——— day of 


Warrant of two juſtices in order to the adjudication. 


Weſtmorland. 1 To 


KOR ASMUCH as complaint . hath been made before us 
- two of his majeſty s juflices f the peace in and 
for the ſaid county, and one of us of the quorum, by the churcl- 
wardens and yvuerſeers 7 the poor of the pariſh of —— 
in the ſaid county, that A. P. hath come to inhabit in the ſaid 
pariſh, not having gained any legal ſettlement therem, nor pro- 
' duced any certificate owning him to be ſettled elſewhere, and that 
he the ſaid A. P. is afAudlly chargeable [or as the caſe may be] 
ts the ſaid pariſh of » Theſe are therefore to require 
geu to bring the ſaid A. P. before us, at the houſe of 
in in the ſaid county, on the day of 
— @t the hour r in the afternoon of the ſane 
day, to be examined concerning the place of his laſt legal ſeltie- 
ment, and to be further dealt withal according ts law. Given 
under our hands and ſeals the ——— day of 


It may alſo not be unfitting, eſpecially in caſes of doubt 
or difficulty, to give notice (if it may be) to the overſeen 
of the pariſh or place whete the ſettlement is * 


7 


\ 
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be, that they may attend, if they think proper, , when the 
2djudication is made; which probably might prevent appeals 
oftentimes from ſuch adjudications and orders. Which no- 
tice may be to the following: | 
Summons to. ſhew cauſe- againſt an order for re · 
- | moval. LEES | : 


Weſtmorland. 12 the churchwardens and overſeers of the 
1 poor of the pariſh of in the county 

of ——— and to every of them: | | 
This is to ſummon you, or ſome of you to appear 14 you ſhall 
fo think proper) before „and ſuch other his majeſly's 
juſtices of the peace for the ſaid county of W. as ſhall be at the 
houſe in iin the ſaid county of W. on 
— the —— day of -—— at the hour of - in the af- 
ternoon of the ſame day, to ſbetu cauſe why A. P. ſhould not be 
removed from the pariſh of — in the ſaid county of W. 
to your ſaid pariſh of —. Given under —+—— hand 
and ſeal, this —— day of in the year of our Lord 
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And then the general form of an order of removal, as 
grounded upon the ſtatute of the 13 & 14 C. 2. above re- 
cited, may be thus: | | 


The form of a general order of removal. 
Weſtmorland. 12 the churchwardens and overſeers of the 
| | poor of the pariſh of Orton in the ſaid 
S and to the churchwardens and over- 
eers of the poor of. the pariſh of Penrith in the c of Cum- 
derland, and to each — — them. DEV | 

Upon the complaint. of the churchwardens and overſeers of 
the poor of the pariſh of Orton aforeſaid in the ſaid county of 
Weſtmorland, unto us whoſe names are hereunto fet and feals 
affixed, being two of his. mazefly's juſtices of the peace in and 
for the ſaid county 8 and one of us of the quo- 
rum, that John Thomſon, and Mary his +4 Thomas 
their ſon aged eight years, and Agnes their.daughter aged four 
years, have come to inhabit in the ſaid pariſh' of Orton, not 
having gained a legal ſettlement there, *nor produced any certifi- 
cate owning them or any of them to be e, elſewhere, and 
that the /aid John Thomſon, Mary his wife, and Thomas 
Vol, III. eee and 
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Poor. (Removal.) 
and Agnes their children, are actualiy chargeable ts the ſaid 
pariſh of Orton; (a) Me the ſaid juſtices, upan due prof 
made thereof as well upan the examination of the ſaid Fats 
Thomſon upon oath, as atherwiſe, and liletuiſe upon due con. 
federation had of the premiſes, dp adjudge e to be true; 

el 


| tement of them 
He” ſaid John Thomſon, Mary his wife, and Thomas and 
Agnes their children, is in the faid pariſh of Penrith in the 
ſaid county of Cumberland: Me do therefore require you the 
aid churchwardens and everſeers of the paar of the ſaid pariſh 
Orton, er ſame or one of you, 10 carvey the ſaid John 
bomſon, Mary his wife, and Thomas and Agnes their 
children, from and aut of the ſaid pariſh of Orton, to the faid 
pariſh of Penrith, and them 1 deliver 1e the churchwardens 
and everſeers of the poor there, or to ſome or one of them, lo- 
gether with this our order, or @ true copy thereof, at the ſome 
time ſhewing 1o them the original; and we do - alſo hereby re- 
quire you the ſaid churchwardens and overſeers of the poor of 
the ſaid pariſh of Penrith, ts receive and provide for them as 
inhabitants of your pariſh. Given under aur hands and ſeals 
the day of in the ——— year of the reign of his 
ſaid majefly king George the third, | 


(a) Or that the ſaid A. P. (viz, the pauper) hath been 

convicted of larceny, or other felony ; or is deemed a rogue, va- 

gabond, &c. [as the caſe may be.] Or that the ſaid A. P. 

| is an unmarried woman, and is with child. 

Removals from -. To the churchwardens and overſeers of the poor of the pariſh - 

— 5 of Orton] If a, place is extrapatochial, and hath no over- 

rs, the juſtices cannot remove from thence, becaule there 

are none neither to complain nor to convey; but the jul- 


; tices ought firit to appoint overſeers, and then to remove. 
- 2 Salk. 487. Foley, 97, 98. | 

And as the juſtices cannot ſend from an extraparochial 

place, unleſs they have overſeers, ſo neither can they ſend 

10 an extraparochial place, which hath no overleers, be- 

cauſe there are none to receive them. 2 Salk. 487. Fol, 


„98. FA | | 
Whether thy ”, the faid county of Weſtmorland] The county in the 
mentioned in margin is not ſufficient, but it muſt appear in the body 
tc body of the the order that the place is in ſuch county, either exprels!y, 
— or by ſome words of reference, as in the faid county, or in 
 #he county aforefaid. © Caf. of 8. 151. 2 Self. C. 181. 
T. 2 G. 2. K. and che pariſh of St; Stephenſon. m__ 
was an order of removal by the juſtices of tbe 2 
Badford, itom the pariſh of Sr. Peter's in Bedford, 5 1 


and we do likewiſe adjudge, that the lawful 


L ſ 

Por. (Removal.) 
ati of $2. Stephenſon in the county of Bedford, and it 
neg ſaid 1 g the Wo of 22 "without 
mentioning in what county. It was moved to quaſh this 

order ; — infiſted, that it was neceſſary to mention what 
county this Bedford lay in, becauſe the appeal muſt be to 
the juſtices of that county where it lies. And of this opi- 

nion was the court; but did not quaſh the order, by Nala 
of a flaw in the certrorart by which it was removed. 1 Bar- 


nardift. 177. 196. | | 
In the caſe of Holbeck and Gilderſon, M. 16 G. 2. The 
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hirough of Leeds was in the margin, and the direction was, 


To the churchwardens and overſeers of the poor of the 
cowiſhip of Holbeck in the ſaid borough. And by the 
court, That is well enough. And the diſtinQion is, be- 


twixt orders and indiaments. In orders, the mar gin is 


to be conſidered as part of the order, and a clear plain re- 
ſeretice to the county in the margin is ſufficient: But in 
indictments, the county muſt be expreſſed in the body, and 
a reference to the county in the margin is not 
Burr. Settl. 4 198. N | 
And ts the churchiwardens and overſeers of the poor of the 
/þ of Penrith in the _ of Cumberland] E. 1 An. &.. 
George's and St. Olave's. 
Thamas Gill to the pariſh of St. Olave, and it was direted, 


Order to be 
executed by e 
pariſh officers 


he order was to convey one removing. 


To the churchwardens and overſeers of the poor of the 


pariſh of &. Olave. Qualhed; fas they ought and can 


only order the pariſh officers where the intru 
to make the removal. 2 Salk. 493. 

7. 17 G. 3. KX. v. Tamworth. Two juſtices removed 
Damat Goff and his wife and family, from the hamlet 


ion is made, 


Removal“ 
laces which 
ve no OVgre 


of Bolehole and Glaſcote, to the pariſh of Tamworth, adjudg- ſeers, 


ing their fettlement to be at Sireſcote, in the ſaid pariſh of 
Tamworth, and ordering the overſeers of Tamworth to re- 


ceive and ptovide for them. The ſeſſions confirmed the 


order, and Rated ſpecially : That the pauper was legall 

ſettled at Bolehole — Glaſcote, and was afterwards hired for 
2 year, and ſerved that year at Sireſcote, which ir @ hamlet 
conliſting of one houſe only, and between three and four 
hundred acres of land; but had never contributed to the 
poor of the ſaid pariſh of Tamworth, nor had ever been a(- 
leſſed thereto ; but had always been aſſeſſed and paid to the 


ſupport of the church of Tamworth : That 0 overſeers _ 


have ever been appointed for the ſaid hamlet of Sireſcote : 


That the- pauper and his family were delivered to the 


churchwardens of the ſaid pariſh of Tamwarth,—In ſup- 
port of theſe orders it was inſiſted, that the circum —_ 
XX 2 0 


Seſſion rot to 
Nate caſes for 
the opinion of 
the court on 
facts. 


the ſeſſions were not to ſtate caſes for the purpoſe of tak 


— 


* 


Removal to 2 
pariſh within 
Which there are 
ſeveral rown= 
ſhips which 


maintain their 


were precluded from ving into that queſtion. 


* 


Poor. (Removal) 
of the hamlet never having contributed towards thoſe bur. 
thens which the law. threw upon the whole pariſh, was 
perfectly immaterial, and that this place could never be 
conſidered as a vill, within the meaning of 13 & 14 C. 2, 
c. 12. there being here only one houſe, and no over- 
ſeers; and that this was clearly a part of the pariſh of 
Tamworth. ——On. the other {ide it was contended, that this 
was a diſlinct vill independent of the pariſh of Tamuorth, 
and to which no pauper could be ſent until it had officer 
duly appointed: That the juſtices had ſtated this to be a 
hamlet, and adjudged, that the pauper had therein gained a 
ſettlement : That overſeers ought to have been firſt ap- 
pointed for this place, and then the pauper removed 
there, and not to the pariſh at large.— By L. Manifeld: 
There is no doubt at all: The place is averred to be wich- 
in the pariſh where the hiring and ſervice were had and 
performed, and it is no townſhip or vill within the ſtat. of 
Car. 2. where officers are appointed, and therefore the jul. 
tices could not remove the pauper there: Here are no over- 
feers, no ſeparate ceconomy : The adjudication is to Sir. 
cote, as part of the pariſh of Tamworth. ' The other judges 


- concurred. ' Both orders affirmed. Cal. Caf. 28. 


In the caſe of K. v. Ronton Abbey, H. 28 G. 3. It ws 


determined, that, where the ſeſſions adjudged as d fad a 


place to be a vi by reputation, the court of 29.0 bench 
n which 


the counſel on both ſides ſaid, it was intended to be argued 


as if the ſeſſions had adjudged it à vill by reputation un 
the evidence ſtated in the caſe. But the court obſerved, that 


the opinion of the court on fa&s; and in this caſe they 

diſtintly adjudged this place to be a vill, Therefore, 
without argument, the rule for quaſhing the order of ſeſ- 
ſions was diſcharged. 'Caſ. by Durnf. and £oft, 2 J. 20] 


Of .the' pariſh of Penrith] E. 11 Ann. Spittlefields and 
Bromley. A perſon was ſent to the pariſh of Stepney, who 
did not appeal. On removal of the order into the court 
of king's bench, exception was taken, that the removal 
ought to have been to the townſhip of Spretiefields ; for 
Stepney is divided into four townſhips, and the poor have 


been removed from one townſhip. to another in the ſame 


pariſh,. and the ſtatute takes notice of townſhips as well # 


pariſhes, and Spittlefields* is a hamlet of Stepney. By the 


court: If a perſon is removed to à wrong place, that place 
ought to appeal, and ſo Stepney bought to have done if 


£ 
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opon them; but this is a matter here out of the record: 
Jokes of the Sex are n t obliged to take notice of the 
;viſion of pariſhes into townſhips and villages, which main- 
taint their own poor ſeverally and diſtinaly ; and Stepney 
here upon an appeal might have ſhewn that the perſon did 


been a reaſonable cauſe to diſcharge the order. Two town- 
ſhips within a, pariſh are the ſame as two pariſhes ; yet 
churchwardens are overſeers of the poor of the whole pariſh 
(though ſo divided), and have a ſuperintendency over the 
whole villages and townſhips. 18 Liner 468. 

T. 10 G. 3. Kirkby Stephen and I hartan. The pariſh of 
Kirkby Stephen is a large pariſh conſiſting of ten different 


ſeparate overſeers. The townſhip of Kirkby Stephen and 
the townſhip of JYharton are two of theſe ten townſhips. 
The pauper Villiam Greer was removed from Newport by 
an original order directed to the officers of the pariſh of 


pariſh, and removing him to that pariſb; and was brought, 
4ogether with this order, by the overſeers of Newport, and 
delivered to the overſeer of the /9wnſhip of Kirkby Stephen, 
But neither the pariſh of Kirkby Stephen nor the !29wnſbrp of 
Kirkby Stephen appealed from the order; and the pauper 
remained in Azrkby Stephen, and was maintained by a ſiſter 
in the townſhip of K:rkby Stephen, for near a year and an 
half; when, his ſiſter dying, be aſked relief of the town- 
ſhip of Kirkby Stephen ; who thereupon got him removed 
by an order of two juſlices to the townlhip. of FÞarton. 
Which order was quaſhed upon appeal, ſubject to the opi- 
nion of the court of king's bench, upon the above recited 
ſlate of the caſe. It was moved to quaſh the order of ſeſ- 
ſions, and urged that the townſhip of Kirkby Stephen was 
not precluded. from diſputing the ſettlement with another 


- phen : And the pariſh, tis true, have not appealed againſt 
it. But the pariſh at large couſiſts of ſeveral townſhips : 
Which ſeveral townſhips are not aſſected, as between one 
and another of theſe particular townſhips, by the non. ap- 
pealing of the pariſh at large. "That if. they had appealed, 
the determination muſt have been againſt them : For the 
order removed the pauper to the pariſb of Kirkby Stephen ; 
and it is agreed on all hands, that his ſettlement was with- 
in the pariſh, — On the other, hand, it was inſiſted, that 

i ; = WY 3 | the 


= 
— — — — — 


were a wrong place, or elſe. the order will be concluſive £ 


belong to the townſhip of-Sp7tgefields, which might have 


townſhips, who maintain their reſpective poor, and have 


Kirkby Stephen, and adjudging his ſettlement to be in that 


townſhip in the ſame pariſh. The firſt order of the two 
Juſtices removes from Newport to the pariſh of Kirkby Ste- 
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, s | the townſhip of Kirkby Stephen was bound and concluded 
by the order of removal from Newport to Kirkby Stephen, 
unsppealed from. The original order calls Kirkby Stephen 
a pariſh, though it is only a townſhip : But that miſlake 
will not vary the law. They ought to have appealed: 
and upon an appeal, they might * availed themſelves 
of that miſtake ; or of the merits, if they had any. But 
not having appealed, they are concluded againſt all the 
world.-——By L. Mansfield and the court: The original 
order, made for the removal from Newport to the pariſh of 
Kirkby Stephen, muſt mean the townſhip of Kirkby Stephen, 
The townſhip was as a pariſh for this purpoſe, of a re- 
moval to it ; the poor within the pariſh not being main- 

| = tained by the whole pariſh, but by * particular townſhips 

3 to which they reſpectively belong. The townſhip of Kirt. 

ye by Stephen ought, in this caſe, to have appealed. They 

could not get rid of this order, but by appealing. And 

if they had appealed, the truth might have appeared. And 

when the fafts had appeared to the juſtices, upon the whole 

truth being diſcloſed, the pauper might, in the end of the 

inquiry, have been ſent to #harton.—And the order of 
ſeſſions was affirmed. Burr, Set!l, Caf. 664. 

Remoral tos But in the caſe of X. v. Swalecliſe, it was determined, 

or 84 0P% that the removal of a pauper to Aſcolt, a large, populous 

2 FEY village, part of the ban of Alle, bg main 

its poor in common with Whitchfard, was a mere nullity, 
and not concluſive although unappealed from. Cald. Caſ. 
248. 5 


Upon the complaint] H. 12 G. 2. X. and Hareby. It 
was moved to quaſh an order of removal, becauſe it did 
not ſet forth any complaint made: And by the court, The 
objection is fatal, for the complaint is the foundation of the 
julio juriſdiction, + Andr. 361. 


By the church- Upon the complaint of the churchwardens and overſeers of the 
005 eng poor] E. 1. An. Weſton Rivers and St. Peter's. Exception 
to an order of removal, in that it was ſaid to be upon com- 
prot only, and not of the churchwardens or overleers. 
y the court: This exception is fatal; for no one can 
diſturb a man coming into a pariſh, but they that have 
authority to do it: A complaint from one not concerned 
is nothing; it may be the pariſh is willing to keep him. 
2 Salk. 492. 4 - g | 8 
Upon the complaint ef the churchwardens and overſeers f 
the poor of the pariſh of Orton aforeſaid] M. 9. An. Spalding 
and S, John Baptiſt, The order was, To the _ 


Complaint to be 
made, 


” 
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wardens and overſeers of the poor of the pariſh of Spalding, 
and to the churchwardens and overſeers of the poor of the 
pariſh' of S/. John Baplift > Whereas complaint hath been 
made by you ——. It was moved to qualh the ſame for 
the uncertainty, becauſe it did not fay, by which : But by 
Parker Ch. J. Sure that is well enough, for it is upon 
complaint of the right, if both complain. Foley, 267. 


Unto us whoſe names are hereunto ſet and ſeals affixed, being 
two of his majeſty's juſtices of the peace] An order was quaſh- 
ed, becauſe it did \not appear that it was made by two 
juſtices: It was only, Whereas complaint hath been made 


wh us; without reciting their authority as juſtices. 
5 


ad. 322. G 


Two of his majefly"s juſtices of the peace] M. 4 G. X. and The 


W:ſtwaodhay. On complaint to one juſtice, two juſtices 
adjudge and remove, and it was held to be well: Other- 
wiſe, where one juſtice ſets his hand to the order in the ab- 
ſence of the other. Caſes of S. 107. Sir. 73. 

T. 11 C. 2. K. and Hykes. It was held, that though 
the complaint may be to one juſtice, yet the examination 
ought to be by two, and theſe the ſame who ſign the order 
of removal. Str. 1092. 

And, moſt undoubtedly, the juſtices ought to be both 
together at the hearing and determining; though the prac- 
tice in many places is otherwiſe. 

But in the caſe of X. v. Stotford, E. 32 G. 3. it was de- 
termined, that an order of removal ſigned by two juſtices 
ſeparately is not abſolutely void, but only voidable if ap- 
org againſt in a regular way. Durnf. and £aft, 4 C. 
500. | 


Juſlices of the peace in and far the ſaid county] M. 12 An. 
9. and Uplin. The order was quaſhed, becauſe it did not 
lay that they were juſtices of the peace, but only juſtices of 
the county. Caſes of . 27. | | 

In and for the ſaid county] M. 13 G. X. and Owlton, 
Exception was taken -to an order for laying——unto us 
two of his majeſty's juſtices of the peace in the county 
aforeſaid z- for that by this it appears only that they lived 


in the county, and not that they were juſtices for that 


county: And the court held this to be a fatal exception, 


and qualhed the order for that cauſe. 2 So: C. 76. 
2 Salk. 474. | 


T. 23G. 3. X. v. Andover. Exception was taken to an 


order of removal, That the magiſtrates ſlated themſelves 
. X x 5 
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To the juſtices, 


* ſtic -4 
ought to he to- 
ether at the 

ring. 


To be Juſſices 
of the peace. 


And to be for- - 
the county, &. 


Where two 


count ies are 
mentioned in 
? 


| One of the pus 
2 1 


the ju 


mentioned, 7 G..3, c 21.) t 


by my 
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to be * two gf his majeſty's juſtices: of peace for the bo- 
rough or town and pariſh of Andover,” 8&c. Which order 
was quaſhed at the — irregularity upon the face of it, 
Is ſupport of the order of ſeſſions it was contended, 
that the form in which the order of removal was drawn, 
was equivocal and ' uncertain ; that if “and had been 
ſubſlituted for © or,” an intelligible meaning had been con. 
veyed; but that as it lands, they may be juſtices for the 
town and not for the borough, or for the borough and not 
for the town; but certainly not for both, nor does it 
appear - for which, — Buller J. Whether for one or the 
other, enough appears to ſupport the order ; for both town 
and borough are coupled with pariſh, And they ſuffici- 
ently appear to be juſtices of either af thoſe places, for 
which they were empowered to make this order.. 
Mansfield and Willes. J. concurring, (Afburft J. abſent.) 
Order of ſeſſions quaſhed, and the orginal order affirmed. 
Cab. Caf. 373 | 


The ſaid county] M. 8 W. It was objefted to an order, 
that it did not appear thereby that the juſtices were of the 
dipifion, which is required by the ſtatute : But this objec- 
tion was over-ruled, for that the ſtatute therein is only di. 
rectory, 2 Salk. 47. | | 
be ſaid county of Weſtmorland} Where two counties 
are mentioned before, the caunty aforeſaid is bad for the un- 
certainty. As in the caſe of Stepney and Cheſham, E. 8 G. 2. 
The order was directed to the churchwardens and overſcers 
of the poor of two pariſhes in two different caunties, and 

Kess call themſelves juſtices of the peace for the 
county aforeſaid. And the order was quaſhed; becauſe it 

did not appear-for which county they were juſtices. And 
the court can intend nothing. For thoſe who act under a 
juriſdiction given by act af parliament, muſt ſhew their ju · 
riſdiction. Burr. Settl. Caf. 23. | | 


And one of ur of the quorum] Abundance of orders for- 
merly have been bes, for nat ſetting forth, that one 
of the juſtices, was of the guorum; but now by the 20 C. 2. 
7. 27. no order ſhall be ſet aſide for that defect only. 

But if in fact neither of the juſtices ſhall be of the gus- 


1 


rum, ĩt ſeemeth neyertheleſs 2 in the caſe hereaſter 
t ſuch order ſhall not be 


o0d'; for although the ſtatute doth not require that the 
order ſhall ſet forth one of the juſtices to be of the quorum, 


e doth require that one of them ſhall aftually be b. 
e 


* 
* 4 


* 
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And there are many towns corporate whoſe charters have 


yo qu 


juſtices to keep the peace, without giving them power to 


hear and determine felonies, treſpaſſes, and other miſde- 
meanors. That is to ſay, they have the power which the 


juſtices of the county at Jarge have by the firſt aſſignment 


in the commiſſion of the-peace, which is the fame that the 
eonſervators of the peace had 
Al that the Juſtices of the peace bad at firſt by their com- 
miſſion. The power of bearing and determining, which 


they have now by the ſecond aſſignment in the commiſſion, / 


and which only implies a quorum, is a ſeparate and diſtinct 
authority, and was 
after the inſtitution. of the office of juſtices of the peace; 
and this power the juſtices in divets towns corporate have 
not, and conſequently can have no quorum. 


E. G. Albright and Skipton... Upon an appeal from an 


order of removal made by two juſtices. one of tha guorum; 


the ſeſſions, reciting that they had peruſed the charter of 
Albright, and it not appearing thereby that the two juſtices 
were either of them of the quorum, therefore they quaſhed 
the order of removal. But by the court: The order of 


> que” to the former {ome years 


rum, but only conſtitute certain of the chief officers 


by the common law, and is 


ſeffions muſt be quaſhed ; not for want of any power in the 


ſeſſions to look into the juriſdidtion of the two juſlices, for 
that they certainly have; but becauſe that want of juriſ- 
didion is not ſufficiently alledged ; ſince they-might have 


a 2 though it need not appear upon the charter 
of Albright. The ſeſſions ſhould have ſaid in general, that 


it appeared to them, that the two juſtices were neither of 


good cauſe 


them of the quorum, and that would have been 
to qualh the order of the two juſtices. Str. 300. 

But now by the 7 G. 3. c. 21. This is in part reme- 
died : For if in any city, borough, town corporate, Fran- 
chile, or liberty, they have one (and no more than one) 
Juſtice actually of the quorum ;_ all afts, orders, adjudi- 
cations, warrants, indentures of apprenticeſhip, or other 
inſtruments, done or executed by two or more juſtices 
qualified to act within ſuch city or other place, ſhall be 
valid, although neither of the ſaid juſtices ſhall be of the 
quo rum. 

That John Thomſon] M. 11 An. Southwell and Need- 
well, Whereas a certain woman hath intruded, Theſe are 
therefore to require you to convey; Objection, It is not 
faid who this woman was. And by Parker Ch. J. You 
muſt either name her, or ſay a certain woman unknown, 


Caf. of 8. 57. 
| N T. 10 
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T. 10 An. Caſe of Neæwingten. Whereas ſuch a per- 


« fon hath intruded into the pariſh, and is likely to become 


chargeable; Theſe are therefore to require you to remove 
him with three children. Quaſhed as to the children, for 
— have removed more than is complained of. Caf. f 
. 45. f | | 

Mary hit wife, Thomas their on) H. 10 V. Fibnſm's 
caſe. to remove a man and hrs family, not good; 
becauſe too general; for ſome of the family might not be 
removeable. 2 Salk. 485. | 


M. 5 G. Beaton and Siflon. Order for removal of 


Thomas Block and his family: Upon the firſt reading quaſh- 


eld as to the family, becauſe too general. Str. 114. 


And their ages. 


T. 9 . Flixton and Roy/lon. Order to remove Jane 


Smith and her five children: Quaſhed as to the children, 


for the uncertainty ; becauſe it neither tells the names nor 
ages of the children; for ſhe might have more children 
than five, and ſome of thoſe five might have gained ſettle- 


ments. 1 Se. C. 11. Foley, 278. 


T. 8 6. Haley and Kingſbury. Two juſtices adjudging 
the ſettlement of the hufband to be at Kingſbury, and that 
he is likely to become chargeable to Hobey, ſend him, his 
wile, and fon of one year old, to Kingſbury; and whether 
this was good as to the wife and child, was the queſtion : 
And it was held to be well enough; and the order was 
confirmed. Str. 5279. 3 


Thomas their ſon aged eight years, and Agnes thetr duugl- 
ter aged four years] M. 9 An. 2 and. Middleham. Order 
to remove a child, of the age of ten years, to Middlehan, 
becauſe Middleham was the place where his father was laſt 
legally ſettled. Quaſhed by the court ; for that there was 
no adjudication that Middleham was the place of the child's 


| laſt legal ſettlement, and at that age it might have gained 


a ſettlement. Foley, 271. 

T. 10 An. Ringmore and Petworth. The order was, 
Whereas ſuch a perſon and his three children are likely to 
become chargeable, and their laſt legal ſettlement was at 
Ringmore. Fe was moved to quaſh the ſame, becaule the 
children's ages were not ſet forth. But by the court: It 
is not neceſſary in this caſe ; for the order ſays, they were 
laſt legally ſettled in Ringmore, and then no matter what 
their ages are. Caf. of S. 41. ; 

H. 11 G. X. and Trinity. This rule was laid down; 
Every order that concerns the removal of a father and his 
children, ought to ſhew the ages of the childrep, for 8 


- 
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may have gained a ſettlement in ſome other right, as by 
being a prentices or ſervants ; therefore their age ought to 
be ſet forth, that it may appear to the court, that by rea- 
ſoa of their, infancy they have not gained any ſettlement 
in their own right, but have only a relative ſettlement 
from their father. Seven years is an age that the court 
will preſume a child could gain a ſettlement at, in his 


own right; but if it appears upon the ordet that the child 


was above ſeven years old, the order mult ſet forth, that 
ſuch child hath not gained a ſettlement in his own right, 


2 A C. 74. ; | 
in the caſe of Bowling and Bradford, H. 15 G. 2. 
The order removed the father and children (without ſet- 


ting forth their ages) from Bradford to Bowling, and ad- 


judged Bowling to be the place of the father's laſt 1 
2 ement. By the court: ,The eſtabliſhed rule is, t 
where the children are ſent in conſequence of their father's 
ſettlement, either the ages of the children muſt be ſet out 
{to ſhew that they are of ſuch tender years as not to have 
gained a ſeitlement for themſelves); or there muſt be an 
expreſs adjudication of their having gained no other ſettle- 
ment. or Settl. Caf. 177. : 


Have come to inhabit) H. 12 An. O. and Graff ham. The 
order ſets forth, that Henry Tate and his wife do endeavour 
to intrude imo the pariſh, And quaſhed by the court; 
for that he cannot be removed out of the pariſh, unleſs he 
hath come into it. Caf. . 16. 


Not having gained a legal — there] E. 1 An. Watton 
Rivers and St. Peter's, Exception to an order of re- 
moval, that it was not ſaid, that the pauper did not rent a 
tenement of 10 l. a year, according to the words of the act. 
But as to this the order was good. 2 Salk 493 
3 Salk. 254. | | 


Nor produced any certificate owning them or any of them to 
be fettled elfewhers) For by the 8 & g HF. c. 30. If they 
have a certificate, they cannot be removed for being likely 
to be chargeable, nor until they do actually become charge- 
able. But if the order ſet forth that they are actually - 
come chargeable, then this clauſe therein, concerning the 
certificate, is ſuperfluous. 


rn ſhall be removed until they become actually charge- 
able. /. 1, Fo 


To 


ly to become chargeable] But by 36 G. 3. c. 101. no Muſt be char 


Muſt have come 
to inhabit. 


And not gained 
a ſettlement. 
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© Tothepariſhre- . To the ſaid pariſh of Orton] T. 10 An. Q. and Brad. 
© moved from, rela, — of. able: but . to what 

patiſn: Quaſhed. . of 830-7 | 

But in the caſe of Barholm and Witham ſuper montem ; 
H. 5 G. By the court: It appearing to us that he is likely 
© fo become chargeable, is ſufficient, without ſaying 1 the pariſh 
from whence removed; for it is not to give a jurildiftion, 

but only the reaſon of the judgment. Hr. 142. 

"And, M. 7 G. Maidfiene and Dething. It was hel 

well enough in an order of removal, to ſhew a complaint 
that the party .is come into the pariſh of Dething, and is 

likely td become chargeable, without ſaying farther, 7 the 

fail pariſh of Dething. © Str. 33. 

And, E. 12 G. K. and Leofield. An order of removal, 

' whereby a perſon was adjudged likely to become charge- 

able, «without ſaying,” ts the pariſh from whence removed, was 
confirmed. S/. 698. 

. "Theſe indeed are but ſcraps of caſes, minuted down by 
pentlemen for their o private uſe, and therefore perha 
not certainly to be relied on. And in the cafe of &. 

"Nithilas Glouceſter and St. Peter's Briſtol, H. 11 G. Upon 

an order of removal of Mary White, the reciting part of it 

was, Whereas the pauper was likely to become chargeabe 

to the pariſh of S/. Nichalas ; but in the adjudicating part 

it was only ſaid, that ſhe was likely to become chargeable, 

without ſaying to the pariſh of Str. Nicholas. The court 

allowed this to be a good: exception, and ſaid they would 

| "not take theſe orders to be good by intendment ; for ihe 

La court will not intend, a juriſdiftion in the juſtices, where 

* they do not entitle themſelves to it upon the face of the 
order. 2 C/. C. 73. | 

And in the "caſe of Beurne and Spalding, E. 8 6.2. 

[The complaint was, that the pauper was likely to become 

. chargeable to the pariſh of Spalding; and the adjudication 

Was, that the pauper was likely to become chargeable, ge. 

nerally, without ſaying 1e the ha pariſh of Spalding. And 

by L. Hardwicke C5. J. There muſt be either an ex- 

2 adjudication, or a plain reference to the complaint ; 

auſe it is the very point upon which the juriſdiction of 

the two juſlices is founded, Here the complaint is right; 

but the adjudication is at large, there being no words of 

reference. It is only that the pauper is likely to become 

chargeable. Now this may be to his relations or parents, 

as well as to the pariſh. And he cited the above caſe of 

St. Nicholas's and St. Peter's as ſimilar to the preſent : T 


p * 


. 
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faid, that the caſe of Barbelm and M itham (a) was not 
finally determined by the court, but was referred to the. 
judge of aſhze. And he added, that there was no caſe that 
he could meet with, upon the ſtricteſt enquiry, where an 
adjudication at-large, without ſome words of reference to 


the complaint, was holden to be good. Burr. Settl. Caf. 


55 in the caſe of Ufculm and Ciyſibydan, M. 13 G. 2. 
It was objected, that the paupers were ſaid to be likely to 
become chargeable, but did not ſay to what pariſh. The 
words were, And whereas upon due examination and 
« enquiry it appears to us, and we do accordingly adjud 
« oa th — likely to become dine nn, By 2 
Ch. J. and the court: The objection is fatal. A com- 
plaint muſt appear of the paupers being likely to become 
chargeable to the pariſh from whence removed; and there 
muſt be an adjudication of the truth of it. For the juſtices 
have no authority without ſuch complaint and adjudication. 
We cannot ſupport an order by implication, There is no 
neceſſity indeed for any particular form of words. But 
there muſt be an adjudication of it in ſome words or other. 
Burr. Settl. Caf. 138. Ks. was {3 
And in the fame term, between the inhabitants of Ne- 
therton and Hoblench, an order was given up as indefenſible, 
on the like objection. Burr, Settl. Caf. 139. 2 
It may be proper to take notice in this place, of the att Ofen, cl, 
of the 3 G. c. 8. concerning officers, ſoldiers, and miliia men, in 
lailors, who ſerved in the late wars; which makes a pro- What = ag 
viſion, with reſpect to ſuch , perſons, that had not — 
made by any former act. Before this act, they might 
have ſet up trades in any city, town corporate, or other 
place, without being moleſted by reaſon of their exer- 
ciling ſuch trade ; but for other reaſons they might have 
been removed ; as if they did not bring a certificate, and 
were likely to become chargeable. But now by this att, 
ſuch officers, mariners,. ſoldiers and marines, who have 
ſerved fince Nov. 29, 1748, and not deſerted. [and by the 
24 C. e. 2. c. 6. the ſame is further extended to thoſe 
who have ſerved ſince 1ſt April 1763. And by 26 G. 3. 
c. 107, .. 113, the ſame is extended to all militia men 
ho have perſonally ſerved in actual ſervice], and alſo their 
| wives and children, may ſet up ſuch trades as aforeſaid, 
wichout any moleſtation by reaſon of the uſing of ſuch. 
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removeable to their place of ſettlement, until they ſhall be. 


_ better capacity of obtaining ſettlements for themſelves, 


ing of the above aft, and ſuch perſons were therefore fe- 
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tfades, nor ſhall they or their wives or children, DUntxG 
THE TIME THEY SHALL EXERCISE SUCH TRADES, be 


cone actually chargeable. Two juſtices, in the mean time, 
may ſummon and examine them, concerning their place of 
ſettlement ; and {hall give them an atteſted copy of their af. 
fidavit, which ſhall be admitted as evidence in any general ur 
quarter ſeſſions. —So that fuch perſons now, in like manner 
as certificate perſons, ſhall not be removed until they ſhall 
actually become chiargeable. So that their having ſerved 
has the eſſect, in that reſpeR, to a certificate; and in many 
caſes is preferable to a certificate, ſince thereby they are in 


their children, ſervants, and apprentices. And there- 
fore the adjudication, as to ſuch perſons, muſt be that 
they are chargeable, and not that they are likely to became 
— tor until they are chargeable, they cannot be 
removed. | 


During the time they ſhall exerciſe ſuch trades] In the caſe 
of K. v. Gwenop. H. 29 G. 3. it was determined, that 


working as a hy/bandman, was not a trade within the mean- 


moveable. Durnf. and Eaſt, 3 V. 133. But by 35 G. 3 


c. 101. / 1. no perſon ſhall be removed until he become 
actually chargeable. 97 


An atteſted copy of their affidavit ſball be admi tied in eri. 
dence] 7. 34 G. 3. A. v. Clayton le Moors. Two juſtices 
removed J. Farrer and his wife and family from Ch. 
le Moors to Clitheroe, hoth in Lancaſhire. On appeal the 
order was quaſhed, ſubject to the opinion of this court on 
the following caſe. The counſel for the reſpondents 
called a witneſs. who . a written paper, whereof 
the following is a copy : Middleſex to wit. The examina- 
tion of Fames Farrer late of Clayton le Moors in the county 
of Lancafter, but now a foldier in his majeſty's firſt regi- 
ment of foot guards, touching his ſettlement, taken on 
oath before us V. Addington and M. Kitchiner elqrs. two 
of his majeſty's juſlices of the in and for the 
county of Middk/ex, this 26th of April 1794 ; who on 
his oath, faith, &c. &c. [By this examination it ap 

that J. Furrer was ſettled at Clitheroe.) Signed, the mark 
of Fames Farrer ; ſworn before us this 26th of April 1794, 
W. Kitchiner, M. Addingtn,” The witneſs proved that 
the paper, excepting the name of the ſaid . Addmg!mn, 
ſtanding by itſelf, was a true copy examined by bimſelf of 


* - g , 4 r 
- 


another - paper-writing which the witneſs ſaw in the office 
of the {aid I. Addington in Bow-ftreet, London; that he 
ſaw M. Addington ſubſctibe his name to the paper-writing 
now produced, and received it from him on 26th April 
17943 but. that he did not' know the perſon of the pau- 

„nor was he preſent at his original examination.—The 
ſeſſions were of opinion, that the above paper t not to 
be read in evidence under the mutiny act, and quaſhed 
the order of removal. —L. Kenyzn Ch. J. This clauſe in 
the mutiny act is of modern introduttion; and before that 


time, there is no pretence to ſay that ſuch an examination 


as the one in queſtion could be received in evidence. It 
is admitted, that it is contrary to the. common rules of 


evidence. Whether it were or were not wile to intro- 


duce fach a clauſe in the mutiny acts, which was not 


formerly contained in thoſe flatutes, it is unneceſſary to 


enquire ; but the queſtion here is, whether this act of 
parliament, which makes an innovation on the. law 'of 
evidence, ſhould be carried beyond the expreſs words of 
it? In my opinion, it ought to be conſtrued ftriftly : for 
the examination, which is to be made evidence, is ant 
ex parte examination, which the pariſh intereſted have no 


opportunity of knowing at the time it is taken; and of 


courſe they are deprived of all opportunity of croſs-examin- 


ing the party who makes it. The att directs, that under 
certain ci-cumſtances the party ſhall be examined reſpect | 


ing his ſettlement before two magiſtrates, and then it di- 
reds the magiſtrates to give an atteſted copy of ſuch 
afhdavit ſo made before them to the perſon making the 
lame, to be by him delivered to his commanding — — 


in order to be produced when required. If the act had 


ſtopped here, neither the original examination or the copy 
would have been evidence; but the act immediately adds, 
 * which atteſted copy thall be at any time admitted in 
evidence, &c.“ There ſeems to be ſome abſurdity in fay- 
ing, that the inferior ſpecies of evidence, namely, the copy 
of that examination, ſhall be evidence when the ſuperior 
evidence, the original examination, is not evidence. It is 
not neceſſary, however, to ſay here, whether or not the 
original is evidence; and it is ſufficient for the determin- 
ation of this caſe to ſay, that the copy of the examination 
tendered in evidence at the ſeſſions, is not the copy which 
the aft direbis to be received in evidence. The other judges 
delivered their opinions to the ſame effect. Order of ſeſ- 
ſions coutirmed. Durnf. and Eaft, 5 V. 704. & 
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- But in the caſe of K. v. Farley, H. 36 C. 3. it was de. 
termined, that ſuch original examination is evidence; and 
I. Kenyon Ch. J. added, that on this queſtion it was im- 
prey to doubt; rhe propoſition in this caſe attempted to 
de ſupported is, that the atteſted copy is of more weight 
than the original examination; but it is fair to conclude 
that the legiſſature when they made the inferior ſpecies of 
writing evidence, alſo intended to make the ſuperior eyi- 
8 5 Durnf. and Eaſt, 6 V. 534. 
And by 7 G. 3. c. 40. The gate-keeper at any turm- 
Sn Os ike gate ſhall if. be eons the toll-houf: until 
* {hall be actually chargeable. /. 46. 


=> What 3 2457 due proof made ſberesf] Hl. 10 GC. Munger- Hunger 


met tus garden. Exception was taken to an order, for that 


Prot. - it was {aid to be made upon due examination, without ſay- 


5 e ahb. But by the court; This is ſufficient ; for it 
- is laid to be made upon due examination, it ſhall be under- 
_ Rood to be upon oath. - 3 SY; C. 40. | 
H. 13 G. 2. X. and Fiſherion Dallemer. Upon due con- 
_ >» Sferation, was held to be ſufficient ; for that due conſider- 
- - "ation implies a due examination. | id. 45. 


> Ove raſtice wy f : Upon, the examination] T. 12 W. Ware and Sbanſſend 
Fra 8 Mount Fitchett. Exception to an order, for that it was ſaid, 


it appears upon examination before us, or one of us. By the 
court: The examination ought to be before both, becauſe 
bdueo th are to make the judgment of removal. And Gould ]. 
258 Maid, the flatuie directed, and the practice was, to make 
complaint to one juſtice, and he grants his warrant to bring 
the pauper before two juſtices, and then they two examine 

and remove. 2 Salk. 488. | 
And in the caſe of K v. Myles, it was held, that the 
= «complaint may be to one juſtice, but the examination ought , 
to be to two. Sr, 1092. © 


1 In the above caſe of X. v. 3 one juſtice took the 


_ by ihe lame juf- examination, and other two ju 


ices WHO re- ices removed upon that 
— ſole examination, and in the order did ſet forth that the 
* party was examined before themſelves ; for which, and for 


+ ' , not ſummoning the party before them, an information wa 


granted againſt the two juſtices. Andr. 238. 


babe M. 13 G. 2. Cin Ft. Aldwin's and Hightoorth, Tit 
"> 7 order of removal appeared to be wholly grounded upon an 


county, + examination taken by two juſtices of another count); 
and was therefore quaſhed. They ought to have * 
azincd into the matter. themſelves; and in the * 
. 10 * 5 7 : - If 6 F 
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| hoth together, and not ſeparately.” And though. they were 
not bound to.ſet-forth-the grounds of their adjudication, 
yet when they do ſet them forth, the court are to judge of 
them. And in this caſe, the examination which was relied 


upon being taken by two pation of another county, and 
˖ 


the perſon examined by thoſe juſtices, remained {till alixe 
. or ought. that-appears to the contrary ; it is plain this de- 
. poſition ought not to have been received as evidence to 


ound their adjudication upon; though it might perhaps 


ve been uſed: as concurring evidence. And L. Ch. J. 


Le ſaid, he had often heard it declared, that both juſtices | 


ought. to *be together at the viva voce Examination of the 
witneſſes.” And My. J. Page ſaid,” he remembered a. caſe, 


wherein it was determined, that both juſtices muſt be pre- 


ſent, and that it is, not ſufficient for one juſlice to, examine 


the matter and tranſmit it to the other, and that other . 
ſign the order without examining into the matter himſelf. 


Lr | 
T. 30 G. 3. X. v. Eriſuell. Two juſlices removed 
John Sharpe ſtom Iellingham All Saints, to Eriſwell, both 
in Huffall. The ſeſſions on appeal confirmed the order, 
ſubject io the opinion of. the court on the following caſe: 
The pauper came into the paxiſh of Iellingham All Saint: 
in 1767, where he was employed as a day lahourer-to 
work on the navigation. In 1779 he was taken before 
T. Ball D. D. and C. Toolie clerk, two jullices ſor the ſaid 
county, by the overſeers of 1cklingham, to be examined as 
to the place of his ſettlement; in conſequence of which 
his examination was taken upon oath before thoſe two juſ- 
. tices, and ſigned by the pauper; by which examination it 
appeared, that he had gained a ſettlement by a hiring and 
ſervice fox a year in Eriſtuell, and had done no act to gain a 
ſettlement elywhere. No proceedings were had in conſe- 
quence of this examination until this order of removal 
was 2 for and made. [N B. The two quſlices' who 
made the order of removal were not the ſame two; juſtices 
Who took the-examination.] The pauper, from the time 
| of the examination being taken, continued to reſide in [ck- 
lingham for about 5 | years, without being chargeable to 


| that pariſh, when he became. inſane, and continued ſo to 


the time of his removal to Eriſiuell as aforeſaid, and allo at 


the time of hearing. the appeal. On the part of the e- 
ſpondents this examination was offered in evidence, and 


objected to on the part of the appellants, but was rectiyed 
dy the court, the handwriting of the juſtices who took the 

lame bein firſt proved; and upon that, and other evi- 
Vor. J. : _ Y * N X — 


taken bv juſtices 
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Poor. (Removal.) 
dence, the ſeſſions confirmed the order, but they allo 
ſtated, that in their opinion the evidence ꝓrodused, excly- 
ſive of the ſaid examination, was net ſuſficient to warrant 
that determination. After hearing ns) on both ſides, 
e 


the court were divided in opinion, ani the judges gave their 
opinions at great length. Aſubunſt and Buller Is. were for 
2 and I.. Ch. J. and Greſe J. were for 
quaſhing the orders; but there not being a majority of the 
court of opinion that the rule for the orders ſhould 
be made abſolute, they conſequently confirmed, 
n 
E. 32 G. 3. N. v. Stotford. On en zppeal againſt an 
eden by which M. Shaw and his family were removed 
from Stotford to Chitvers ; the order was quaſhed, ſubj 
to the opinion of the court on the following eaſe: 
pauper was born at 8/:iford, but this 'father's ſettlement was 


at 'Chilvers Coton, and the pauper had never gained any 


ſettlement in his own right, except as follows: He and 


his family were, in 1776, removed from Sanden to Stafford 


in the uſual forth, and were delivered to the pariſh officers 
of Stafford, who: received them, and did not appeal. The 
pauper and his family bas ever ſince till the preſent re- 
moval occaſionally in, and been relieved by Stofford. 
It was then proved by the reſpondents (but which evidence 


vas objected to by the ap ts, but over ruled by the 
court) that the order of removal from Sanden to Stotford, 


and 'the examination” on which it was founded, -were in 
fact taken and ſigned by the two juſtices ſeparately, ani mt 
in the preſence each other, and that one of them, though a 
magiſtrate for the county of Hereford, took the examination, 
and ſigned the order at his on houſe ſituate in that part 


partly in each county.— The court took time to con- 


ider. L. Kenyon Ch. J. ſaid, that he was not then pre- 
pared to ſtate from his paper the reaſons at length upon 
which their judgment was founded, bu: that be had tho - 

y and attentively conſidered the queſtion; and that 
the reſult of his deliberations and of the reſt of the court 
was, that the former order was only voidable not abſolutely 
vou ; and therefore that it was neceſſary for the pariſh who 


wiſhed to avoid it, to have 1 againſt it in the regu- 


jar courſe of proceedings. That it would be extremely in- 
convenient to permit a pariſh to ſet afide an order of re. 
moval at any diſtanee of time, which had been acquieſced 
under for years without any diſpute ; and that a diſtintlion 
had always prevailed between void and voidable _ 

N e ments 


\ 


of which as SEES 


f - hp 5 ot rio 2 
. . 


Ecamination of the ſaid John Thompſon] 7.12 & 22-71, 


7 yes. A perl perſon ought, to haue notice, and himſelf ought 
re he be removed z fot he may produce a cer. . 


— give other ſuſſicient . ſecurity, or-ſhew cauſe 
otherwiſe why he ought not to be remov z-.eſpecially, as be 
himſelf, perhaps, by che removal, is likely ta be the 

ſufferer; and therefore natural juſtice requires that he be 
not condemned unheard. e 238. 


Zut in the caſe of X. V. Ba wid, &. 42 Gg. 3 4 
caſes that 
um- 


jection was taken to the form the ener that ic did. not nb 


appear to have been made upon proper and ſufficient. evi- —— 
denee; that it was made only 2 examination of the examined. 
in 


ts; that an enquiry the ſubjekt mat- . 
ons . fouer bn 25 H muſt de exa- 
mined; ae ken in . 44 
by rt It Ns neu all caſes that the 

2 . In e 
pan ee. impoſſible i bo. ſuch. ghar 
rule: caſe of Comberbach is in point; in that lt 
G. 55 n 8 it ſhould be ſo, but not 


a e Jo py Fan e & 2858 rr 


N a rule why an in formation fing to! 
ſhould A inf the Gen ndants, who were juſtices 1 
the borough of 0. Ee in Fe/tmerland, for miſbehaviour in 
their office, who were charged with having committed a 
pau per to priſon, whom they were examining relative to 
tlement, for not anſwering a particular queſtion pro- 
pounded to him, under which commitment he continued 
in CES for 1 13 day days, which it was contended by Law 
was ſo manifeſtly illegal that they muſt have knowl 
were — r authority, and theeelage that it m 
be intended ihat they afted from corrupt motives. But 4 
appearing on reading the affidavits on both ſides, that no 
corrupt motives were to be imputed to 0 "Iefendanty, 
the rule was diſcharged. ——And Ah 1 aid, be would 
8 not then decide whether magiſtrates have or have not h 
wer to commit a pauper for refuſing to anſwer proper 
queſtions put md ar of — examination. 
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The juftices to 
make an adju- 
dication, _ 


ing that to be the place. Sir. 73, + 


125 ot he ſhould anſwer,” he thought right; and tho' the pau: 
per continued in priſon under the commitment 13 wu 
that will not make the caſe ſtronger againſt the defyndants, 


clear hi 
the queſtions. Rule diſcharged. Durnf.-and Eaſt, 1, 


 Burwafh.” Order quaſhed, becauſe it was only {aid to be 
" Tikely. to become chargeable, but not adjudged fo' by the 


* Whereas complaint-is wade to us, that ſuch a perſon 1s 
now become chargeable, we do adjudge that the laſt place 

- of his lawful ſettlement is in the pariſh of Minchin- hamptu. 

+ Objefted, that here is no adjudication, that he is likely 


C. 9 as x a 5: "IM 2 | N 
0 56. Stallinburgb and Haxhay. On examination we 


E. id An. Waltham Magna and Parva., Whereas ſuch 
12 ermeg, theſe are therefore to require you to remove: 


ro become chargeable, and this is only the belief of another. 
A we do likewyſe adjudge that the lawful ſettlement J. 


r dees 
Poor. (Reni ale) 
They, certainly, have a right 10, examine a pauper touchin 
his E and or that 0 5 Let tv "74 
right, unlels they had likewiſe a' power of enforcing that 
examination, by committing the pauper for refuſing to be 
examined.——Buller J. ſaid, With regard to the power of 
commitment, he did not know how juſtices were to ad, 
gnleſs they had ſuch a power. This commitment, until 


The patty committed for refuſing to be examined is to 

amel and when he will anſwer muſt give notice 
to the magiſtrates. This is like the caſe of a! commitment 
by the commiſſioners. of a bankrupt, where the party com- 
mitted.muſt ſend word when he will ſubmit- and anfwer 


653. 19:6 : art . 1 

* ? Do adjudge the ſame to be'true] T. 13 M. Suddeſcomb and 

complained by the officers,: that the perſon removed wa 

juſtices, 2 Salk. 491. . 

l H. 4 6. K. and toad. Order quaſhed, becauſe 

the juſlices only ſay; V order him to be remotbed to ſuch « 
lace as the place of his lafl legal ſettlement, without adjudg- 


T. 3& 4 C. 2. K. and Inchin-hamptm. Orden 


to become chargeable'z and quafhed for this reaſon. 2 5! 
dio believe the ſame to be true. Quaſhed ; for a man my 
believe a think on uncertath evidence. 1 H. C. 131. 

A perſon is likely to become chargeable, as we are crediby 


aſhed, for that here is no adfudication that he is likely 


9 . Bum and Arundel. Whereas complaint hath 
n . that Jacob Duclia, with his wife and _- 


dren, came from his hes of abode and laſt legal ſetrlement 

e therefore: require you to remove: 
Naught.; for there is no adjudication of the juſtices. which,” 
was bis laſt legal ſettlement, but only -a complaint that 


in Bury to Arundel, 


Bury was, which doth not appear whether true or falſe. 
2 Salt. 49... | 4 PEE ATIY 
T. 12 An. Klum and Hartky-wintly. An order ad- 


judges that a man was ſettled at ſuch a place; and: tbere- 


ſore they remove his widow thither. Quaſhed ;. for that 


here was.no adjudication of the widow's ſettlement, and. 
ſhe might have gained a ſettlement after the death of her. 


huſba 1 . C. 485. 7 8 
T.3& 4 G. 2. K. and Marnbill. Adjudication that 


the-la/t legal place of the pauper is at Farnhill in the county, 
of Berks, Quaſhed ; for that is no adjudication of the . 


Pement. 2 Seſl: *. 92. — n 
M. 3 An. It was held, that legal ſettlement and laft legal 
ſettlement are the ſame thing; becauſe by every new ſettle- 
ment the precedent is diſcharged. 2 Salk. 473. 
M. 12 An, : St. Mary Ottery and St. Mary's. : The juſ- 
tices in their order ſay, that-the poor perſon was laſt ſettled 


there according 'to their knowledge, By the court: They 


ſhould have ſaid, he was laſt ſettled there; an order is a 


judgment, and muſt be certain and poſitive ; he might have 


ſettled elſewhere, and they not know it. Qualhed, 
Ind provide for them] The flatute direfts, that the place 
whither they are ſent ſhall” receive and provide for. them; 


for which reaſon the ſame is inſerted here in the order; but 


it ſeemeth that when the removal is into another county; 
thoſe words are unneceſſary, becauſe ineffectual; for that 
the juſtices in one county cannot take order for the relief 
of poor perſons in another county. © FEI 


A By 35 G. 3. c. 101; After reciting that Poor per * an The removal of 


often removed to their ſettlements during fickneſs, to the danger 
of ther lives ; for remedy thereof, in cafe any poor perſon ſhall 

braught before any juſtices 5 the pus poſe of being removed 
by an order of removul, and it ſhall appear. that ſuch poor per- 
for is unable to travel by reafen of ſickneſs or. infirmity, or that 
it would be dangerous for bim {9 todo; \the juſlices who fhall 
mate ſuch order of remsvul, may ſuſpend the execution 11. 
until they ure ſatisfied that it may ſafely be executed with- 
eut-danger ;* whiob' ſuſpenſion of, an ſubſequent permiſſion ts 
execute the ſame, ſhall be indorſeu on the ſaid order, and 
feed by ſuch. juſticaß. no def dune by ai ſuch poor pere 
3 "73 fon 


ITT 4 


FA. 1 
- 
. 
1 


To he provided 
for h- re tre- 
moved tu. 


ſick perſons may 
de ſuſpended. 


"1 


779 Poor. (Remoiall 
8 | continuing 10 refide under the ſuſpenſion of am fuck ordy 
r 
Charges of ck ing a ſelſlimant. And the charger proved on oath to have lem 


to be ;acurred by 228 , may by the ſaid juſtices be direttt 
| a it be paid by the c — and e te the place to 


which ſuch oor perſon is ordered 1s be removed, in cafe amy 
| rempual h er in caſe of the death g 232 
before the exec the churthwardens or 

everſeers of thi wal ſhall be mad, fhal, 


01 the removal of death* of ch plruper, e or neplect 1 
27 fb ee fee cc ant ut 


Which may be fontd'; one juſſire, Under his hand and ſeal, 
c in fuch order ts be levied by 
0 oft and ſalt of the foods and chattels of the — 0 n. 
5 | fuſing or neglicting payment 9 and alſo ſuc oh, mit 
| r as fuch juftice ſhall dirretf. Aud if the plac 


{4 whic 


rant ſhall be tranſmitted to any juſfice having juriſdiftio 
| withm ſuth place, who, upon re thereof,” ſhall df the 
* | ſame for execution. f. 2. | 
| If cofts exceed Provided, that if the ſum ſo ordered to br paid on account 
8 of ſuch colt and charges, exceed 201. the party aggrieved 
to the next ſeſſions againſt the ſame, ns they may 
do againſ{ any order of removal by any law now in being ; and 
- if fuch be of opinion that the ſum ſo awarded be mere 
than ought to have diretled ta be paid, ſuch court may 
firike out the ſum contained in the ſaid order, and inſert ſuch 
ſum as in their judgment ought to be paid ; and ſball dire 
that the ſaid order ſo amended, ſhall be carried into execution 
by the ſaid Juflices by whom the order was originally made, or 
either of them, or in caſe of the death of either of then, 
by ſuch other juſtice or juſtices as the ſaid court ſhall dire? 


K 


The form of ſuſpenſion of an order of removal, ta 
de indorſed on the back thereof, may be thus: 

| HEREAS it doth appear unte ut J. P. & K. P. thejuſ- 
VV. tices within named, that A. P. the pauper within ordered 
to le removed, is at 2 unable to travel by reaſon of ſickneſs 
end infirmity, [ or, that it would be dangerous for him ſo ta do, as 
the caſe me be] : Mi do therefore bertby ſuſpend the execution 
of the withis order "of . removel, anti] it A be made appect 


| 7. i is now made 


to — Two juſtices * — made an 


Door. (Remoral.) 


1 38 [i be oe who danger, 
(LIE of ——, A 


"3+ © 2 


„ 


Form ä Aa 
order of removal, to be indorſed thereon. And 


order for payment of the ur incurred by 


ſueh ſuſpenſion. 


the juſtices aforeſaid, and we are fully 


accordingly. And whereas it is duly proved to us 
[if ſuch pauper die, fay, hat the ſaid A. P. the r above 
mentioned is deady and that the n of ——— * in- 
curred by the ſuſpenſion of the within order of removal ; Wa 
ds therefore order and direct the churchwardens ar aver, 


upon cath 


the poor of. the Paris 3 to 2 


P. C wan, if the _ to be removed, 10. 
the ſaid ſum of ——— to demand. Given 

i is 
_— 


to. execute ſuch 


3 p. & R. P. 

ſatisfied, that the... 

within order of removal may be executed without danger ; We do 
e hereby order the ſame to be forthwith put in execution. 


A 


e form of removal to the place Other removals 


of ſettlement, there may be other removals, as of wives to — x 1 | 


their huſbands, children to their apprentices .or 


parents,. - 
ſeryants to their maſters, — brought illegally. 
from EEDCELIS 


reciting the fact, to return the child to Broughton, 


to be for according to law. The court 

the EN returning the chi 

doers; and therefore that part of the order 
. to 


ee 
17 
Aer 


ed; but it not to be ſaid, to be there provided 
for; but they are to be leſt to take their n 
„ . 
372 x 2 

to Lauulen her 
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e yu : 19. dan . ; 
maſter in Chadtwel! (with whom ſhe was hired as a ſervant 
for a year) until ſhe ſhould be diſcharged. Afterwards, 
on the 21ſt of November (the firſt order being made the 

Sth of "November by the. juſtices of Graveſend) another or. 
der was made by two juſtices of the county of. Eſſex, to 
ſend the ſame perfon from the "pariſh of Chadwell to the 
pariſh of Graveſend.” It was inſiſted that the ſecond order 
was ill, being made before any appeal from the firſt order, 

or diſcharge from the ſervice. But not allowed by the 
court: For the firſt order was to ſend the perſon to her 
maſter, and not to ſend her to the pariſh of Chadwell as the 
place of her ſettlement. © Camynt, .97.-——For. both the 
orders in this cale might well ſtand together: and the quel- 
tion upon the merits might be determined on appeal to the 
ſecond'ardes. Pom A ones . 


Of filing orders © SO much concerning the uſual form of an order of 
9 removal: And after” ſuch order and adjudication is made, 
ming a record that the ſame may appear upon record afterwards, in order 
— to charge the pariſh, it was ſaid by Halt Ch. J. (1 Sal. 
1 406.) that the moſt regular way for the juſtices to pro. 
eeed is to make a record of the complaint and adjudication, 
and upon that to- make a warrant to the churchwardens and 
overſeers, to convey the perſons to the pariſh to which they 
ought to be ſent, and deliver in the record by their own 

hands into court the next ſeſſions, to be kept there amonglt 
the records, to charge the pariſh, - But how ſuch record 
mall eharge the parith is not perhaps very evident; unlels 
it ſhall appear likewiſe, that a removal was made in pur- 
ſuance of ſuch order: otherwiſe, how ſhall the pariſh be 
charged by an order which poſhbly they knew nothing 0h, 
and "conſequently: could have no opportunity to appeal 
agalnſt ? It ãs:uſual in ſome places, for the overſeers-who 
made the removal, to bring the original order to the next 
A ſeſſions, and there makernath, that they removed the party 
A in purſuance-of ſuch order, and if then there appear lo be 
no appeal agatnſt it, the order is confirmed by the court, 
11 ard among ſt the records. And although ſuch con- 
1 firmation is merely vaid, becaufe the ſeſſions have no ju· 
F -riſdition«herein, unle ls in the caſe of appeal, which here 
2 not; yet ſuch confirmation is alſo ſuperſluous and need- 
fo che order nottappealed againſt is final: without 
more, And as ſuch order in a record ol itſelt, and con- 
tains in it the adjudication of the — it ſeemeth that 
| the court may record thereupon ſikewiſe, that no appeal 
was madey fop in zlat cale they are the proper judges 25 


Poor. (Removal:) 


unleſs it-be upon appeal, they have no power. to enquire 


concerning the removal, for that as to them is extrajudi- 
cial: But the juſtices, who made the order, have a right 
to ſee it executed ; and therefore they may enquire upon 
oath, whether. the removal was duly made; and if it was, 
they may record the whole. Which record of the whole 
proceedings, being delivered in at the next ſeſſions, and 
the court thereupon recording likewiſe that no appeal was 
made, in ſuch caſe perhaps the pariſh may be concluded. 
And the form thereof may be thus: 5 


Wellmorland. BE it, remembered, that an the nineteeuth 
N. day of January, in the thirty. ſecond year 
the reign of our lord George the ſecond of Great, Britain, 
rance, and Ireland, king, defender of the 2 and fo 

farth, at Middleton in the county aforeſaid, Roger Thirn- 

beck, averſeer of the poor of the townſhip of Middleton afore- 
ſaid in the county aforeſaid, cometh before us, John Moore, 
efquire, and Richard Burn, clerk, two of the juſticet of our 

d lord the king, aſſigned to keep the peace of cur ſaid lord the 
king within the ſaid _ county, and alſo to hear and determine 
divers: felonies, treſpuſſes, and other miſdemeanors in the ſaid 
committed, and of the quorum, And complaineth lo us 
the /aid juſtices, and giveth us to underfland and be informed, 
that Solomon Caradice, ſon of Alice. Caradice, aged nine 
years, hath come to inhabit and duth inhabit in the ſaid town- 
ſhip of Middletdn in the county aforeſaid, and is likely 19 be- 
come chargeable tz the ſaid townſhip, and that-the ſaid Solo- 
mon Caradice hath not gained any legal ſettlement within the 
ſaid trwnſhip, nor hath produced any cerliſicate owning him the 
faid Solomon Caradice 7 be ſettled elſewhere ; and thereupan 
he the ſaid Roger Thirnbeck proyeth aur warrant 1s remove 
and convey the ſaid Solomon Caradice to the pariſh or 


where he the ſaid Solomon Caradice was laſt legally ſettled... 


And on the jon nineteenth day of January in the year afore- 
ſaid, at Middleton aforeſaid, in the county aforeſaid, Mar- 
garet Caradice, grandmother, of the ſaid Solomon Caradice, 
cometh befare us the Juſtices 2 and upon her oath on { 


hily gaſpel to her then and there by us the office aforeſaid «q- 
e / 


minufiered, depoſeth and feveareth, that the ſaid Margaret 
Caradice 42 nts Fan whoſe name. was fo Cara ice, 
| which Alice Caradice was never married, and is now dead, 
and that ſhe. the ſaid Alice Caradice did bear, the ſaid Solo- 
mon her ſon, at the pariſh 1 in the caunty aforeſaiq, 
and that the ſaid, Solomon hath been carried or gone about the 
MX ; ro ok | ,- rountry 
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futing 
perſons remov 
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Poor, (Remooal,} 

— y fince in vugrumry that 1s J 
4 and Ons pos fem inhabit in — — — | 
of Middfeton wth NE ae rg hy 2 


* 
| © oh — — an = conſideration 
we the juſtices 
in the year Te. 
aforefaid, ds our _ under our 


fhe ferm a words follrwing ; that is fo jay There 
a 1 


And afterwards, on the twenty anuary in th 
2.2 1 at Middleton fy 2227 L Jn = 
Thirnbeck, —.— *. the . corded, 
cola 19 7 us the jiflices aforeſard, anũ upon . oath on the 
huly go/pel te him by us the faid juſtices adminiſtered, dejoſeth 
and furrareth, that em the twentieth day of Jatuary in the year 
aforefaid, he the ſaid Roger Tics did remove and cin 


vey the ſaid Solomon Caradice ark and out of the ſaid trum. 


ip of Middleton 1 the ſaid garifh of Beetham, and bin 


the faid Solomon Caradice, together with a true copy of ou7 


on re- By 
moved- 5 l. itiflicted on the churchwardens or overſeers not re- 


firmed at the 


wartant aforeſaid, did deliver to O. P. overſeer , 

the pariſh 4 — vreſaig, at the 2500 of Beetham 
= orefaid. In witneſs wheresf, we the 
77 e 


/licts, at Middleton afore ſaid, in t * eſaid, 
feoenty-firft day of Jan Js he yur food, is th 
— reror a fo our hands aid ſeals. 
eee order of removal, con- 
ſeſſions om appeal, or not appealed again. 
And it may be proper to have duplicates ; one filed at the 


rr and the other kept by the rownfhip. 
the 3 V. +. 11. as afoteſald, there is a penalty of 


perſon wartant of removal. On which 
r 17 8.2 X. and Davis, Indidt. 
ment ſor ego to receive a Haber ſent by oder of 
'two jiiſtices to the liberty of the Plea, not guil- 
ty. Verdict againſt the Goſendane. It was moyed in at- 
teſt of judgment, that the 3 . c. tr. having directed 


another method bf puniſhment, to wit, a fine to be levied | 


by warrant of diſtreſs in a 51 1 way, chat ſhould be 
rity purſued. —- Denſe J. If a Anne create a neu 
— and pive a 1 that rule _—_ be follow- 
ed; but if t 2 was before at common law, and 0 


ben puniſhment only given, it is indiftable alſo, $0" 


— 
Wy 


one ſtatute ve one 3 and' another —_— 
another puniſhment, the proſecutor has his election- This“ 
was\an offence beſore the 3 . Such # pariſh officer 
might: have been indifted on the 13 & 14 C. l c. 12, or 

what would have become of a in cafe of di ſobedience 
between the puſſing thoſe acts? But the 3. c. 11. dots: 

not relate to removals from pariſh to pari ſhʒ but from county 

to county; and therefore there is no remedy but by in- 
didiment . Fuſſer J. In all caſes where at juſtice has 
power given him to make an order, and direct it to an in- 
ſerior miniſterial officer, and he diſobeys it, if there be no 
particular remedy preſcribed; it is indictable. And judg- 

ment was giyen againſt the defendant. {To which may 

be added, The oh ſtatute of 13 & 14 C. 2. c. 12. requires, 

in expreſs words, that ſuch officer refuſing: ſba!l be bound 

over to the afſizes or ſeſſrons, there to be indicled.! 2 ; 

If the perſon removed returns of his own accord, with- Perſons removed 
out a certificate; dhe aforeſaid act of the 13 U 14 C. 2. place removed 
c, 14, and alſo the vagrant act of the 17 G. 2. c. 5. have rom. 
direfted that he ſhall be ſent to the houle of correftion 
according as is above expreſſed, In the caſe of K. and 
Agel, F. 8 G. 2. The juſtices of Berkſhire had 8 pry 
bone to ſearch after vagrarits, and a poor man reſiding 
in the pariſh of Bingfield, being examined, conſeſſed him- 
ſelf to be ſettled in the pariſh of Sunning ; whereupon the 
juſtices ordered him to be removed to Sunning. On his 
returning from Sunning without a certificate, the defendant, 
who was one of the juſtices. that had been preſent at the 
ſad petty ſefſons, did, without any ſummons, or oath made 
of his return, commit the man to the houſe of correction, 
where he was kept three days, Upon this, the court was 
moved to grant an information againſt the juſtice, The 
court allowed che tranſactions of the petty ſeſſions in this 
le to be irregular, becauſe” there was no complaint made 
of his ng chargeable or likely to be chargeable to the 
pariſh of Fe fald 3 but yet, as that was only a miſtake of 
Judgment, the court would not have thought it worthy of 
puniſhment ; but the ſending him to the houſe of correc- , 
| tn, after having convicted him unheard, being contrary 

to natural juſtice, they were inclinable to grant an informa- 
rd but as no malice appeared in the Juſtice, the court 
lowed the proſecutor to accept of ſome propoſal made by 
the juſtice, td make him fatielaftion. Caſes in the time of 
um Hardwicke, 124. e 
N In che caſe of Ballin and his wife againſt Blackmere 
F{quite, E. 31 C. 2, Baldwin god his wife were removed 
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| Tificate. | Of which, complaint — — in writing and 
vpom osth to the deſendant Mr. 


Powidl be 2 from thence. by due courſe of law, 


court, on the two following queſtions: © 1. Whether there 
2. Whether the wife could be convicted of vagrancy, or be 


without a certificate, as ſhe only accompanied and reſided 
with her own huſband? On the argument of this cauſe, 
IL. Mansfield intimated, that it would be a very right thing 
to compromiſe chis matter; and he. deſired to be informed 
bow the uſage had been, about ſending the wife to the 
© hobiſe of correction with the huſband : (tho? it would not 
| Tndeed, as he obſerved, alter the law.) Afterwards this caſe 
being mentioned as. Nanding for the opinion of the coun, 
Mr. Norten (for the defendant) ſaid, he had ſeveral ceitiſ- 


wife, as well as the huſband, for returning to the pariſh 
from whence they had been removed, altho” ſhe ſo return- 
ed with her buſband, —— L. Mansfield delivered the reſolu- 


© only 1 8. damages. The court would gladly therefore have 
+ -Jeaned towards excuſing this gentleman from re 
- what he had _—_— and without any, bad intention done, 
jf they could have fs | 
cuſe. But there is one fatal objection to his proceeding, 


wade before the certificates under the late atis exiſted; ＋ 


8 of two juſtices from Mane to Bantuewim. 
Which order was not appealed againſt; Afterwards, they 
both of them returned to Mar ſden without bringing a cer. 


lackmore, who was 3 
juſtice of the peace for the county of Lancaſyr, be iſſued 
his warrant to bring them before him; who being accord. 
ingly brought, and the facts fully proved upon oath, be 
committed them to the houſe: of correction, until they 


Upon the trial of this cauſe, there was a +verdiR for the 
plaintiff, and 1 8. damages, ſubject to the opinion of the 


ought not to have been a previous conviction of vagrancy 


liable to be ſent to the houſe of correflion for returning 


\rates of 1ts being the-praftice, for juſlices to commit the 


tion of the court:* He obſerved, that it was manifeſt the 
juſtice had not acted intentionally wrong. And it is plain 
that the jury were of that opinion, as appears by their giving 


und him juſtifiable by any legal es. 


which we cannot get over, and which puts all the other 

ints out of the caſt; and that is, that the warrant of 
commitment is illegal. The-legality of the warrant de, 
pends 47 two acts of parliament, or at leaſt upon one of 
thetu. For there are two afts of parliament, upon ont 
of which two this warrant muſt be founded ;_ tho” it doth 
not appear upon which of the two the juſlices proceeded 
Theſe two atts are, the 13 & 24 C. 2. c. 12. (a h 


Poor. (Removal.) | 
the 17 C. 2. c. 5. (which relates to perſons returning with - _— 
out bringing ſuch a certificate.) Now the warrant is not | 
within the former of theſe ot The commitment ere 1 
diſcharged by dur courſe of law ; whereas upon this act it (in 
nr. hut n of os, there to il | 
be puniſbed as a Vagabond, or, to a publick workhouſe, there | | 
to be 'employed in word and labour, Nor can this warrant 1 
de good on the latter act; becauſe the power ꝑiven to the ' a 
juſtice by that att is, to commit ſuch offenders to the 11 
houſe of correction, there to be kept to hard labour for any 
time net exceeding” one month : Whereas this warrant is quite 
general: It is an indefinite commitment; not for a pre- 
eiſe limited time as the act direQs. e Why 5 
rant of commitment is totally illegal: and conſequently, 
ide plaintiff is intitled to the 4 that he r 
ed. Burr. Mansf. 59 . | . 
[Note, It ſeemeth adviſeable, if the party returns with 
"out a'certificate; not to fend him to the houſe of correc- 
tion till the time for appealing againſt the order for re. 
moval hall be expired; for the 3 naſhi the 
order. And the ſtatute of C. 2. ſays, if be aft not re- 
main in ſuch pariſh where'he ought to be ſettles, he ſhall be 
ſent to the houſe of correction. And the 17 G. 2. ſays, 
All perſons who ſhall unlawfully return to ſuch pariſh or 
place from whence they have been legally removed by or- 
der of two juſtices, ſhall. be ſo ſent to the houſe of cor- 
reftion. ' It is true, the order may be ſuppoſed legal till re. 
verſed: But it may put the pauper 10 great inconye- 
nience in removing bis goods, family, and trade; and 
then returning (poſſibly) after the next ſeſſiona. 
ii. Order removal of a certificate perſon. 
As it will appear from what hath been faid under the Removal of cen 
former head, concerning the removal of poor perſons 
having no certificate, that in moſt of the books there are 
matiy bad orders; ſo it will appear alſo from thence, and 
from what will be faid under this bead, concerning the 
| removal of certificate perſons that as to this kind of 
removal, there is ſcarce one good order (which is a little 
ſurprizing in a matter of daily practice), yea ſemte one 
which is capable of being amended even by the ftatute 
of the 5 G. 2. for there are objethwns which go to. the 
very — — and ſubſtance of the _ eſpectally the 
want of proper adjudications, either that the 4s - 
become char cable, 2 of the place of his laſt 2 
tlement (for he may have gained one after tne certificate), 
or both ; for judgment without adjudging, B a contra-* 
| dition ; 
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Form of an order of remoyal of a certificate hein 


cate te one. f4 


certificat e bu oblige the. ved 
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„ Logether wich Hit family, ants of th 
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ouch, qurrſeer 75 aller 
ut unte, in aint ain ug and remgving 


0 39 ar ore mſtices or the « county ar. place to whi 
5 e | ſhall be — ch 1 arges fo aſcertanet 
ſhall, i in be levied 
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warrant 9 2 Juſtice or Juſtices. 1. 9. 
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q 
7 "To the churchwardens and overſeers of a 
. 
1 aid county o e 0 

Weſtmorland. . * and overſeers of the | 
2 * \ A j 
| county of Cumberland. | r 
a 

u REAS complaint hath. been made by of | 
W 4 wardens and gver/eers 2 2 of the. 25 752 : 
;efarefaid in the ſaid, county. of Weſtmorland, wnto us wh 1 
1 are bereunts ſet and ſeals, affixed, being two of bit m j 


Hours of Os the peace 4. fr ah 


Mary his 22 arg the ther for —_— years, — 
A — —— x 2 


be yori of © EE 2 
develt in rion | ; 

* to ds — 7 & certificate, — date 22 
tay — in the-year of our Lord — under the bands 


W A. C. 7 
0. e „ 
— A. 


W. ng eredible witngſſes, and - 


225 P. and K. 1 efqutires, two of his majefty's yuf- 


* or the ſaid county f Cumberland, ac . 


40 the diam of 'the fever urs of partiament in fe 

made ami provided, art — ro the ſaid — of 
Oran: And whereas x appears to Wb, as well-ypon the , cath 
25 d John Thomſon as etherwrſe, that netther the the 


ad John Thom, his wife, Thomas and A 2 | 
le- 


5 F, e , 
ment ſince cartificat » 4 
due E 26 — Ae 


0 bereby adjudge, + e John 1 hamſon, Mary his 
Fas „ hegle ofthe 
(Nargeanie to t rto that i he place 
40 legal ſettlement —— of them it in the 
pariſh of Penrith in the ſaid caunty Cumberland: 


ere therefare to Trequtre,you the ſaid rehuardens and r. 


ſeers of the poor of the aid pariſh of Orton, or fome ar _ 
— to _ the ſaid John Thomſon, Mary his wife, and 

Agnes their children, frem and out of your ſaid 

farybof — to the faid pariſh of Penrith, and them to. de- 

ler to the churebwardens and of ile poor thore, or 40 

er one of them, together with tit our order, or a true copy 

thereef, at the ſame time ſhewing to them the original: And we 


47 alſo hereby require you the ſaid churehwardens and overfeers- 


of the poor of the ſaid pariſh 9 u. to receive and provide 
for them as e of <ul Jar ven under 6 hands 
ft the — day — — in 1 mY of ur 


4 —ů— 


| Allewed by J. p. — P. efquires A ae 
— the, pa) H. 9 An. XK, and es Order for 


ate perſon, not ſetting forth- that it 2—5 | 


— ihe 

alowed e juſtices, dut adjudging be 

pond the ceniieae-to be the place of the Iſt legal 
6 By Mr. J. Probyn: The order is good, for it 
$.out that the -pauper came by certificate; and ad- 

en be nas be chargeable, and that A. 


their - children, are 2 
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720 -—© Poor, (Remorak) 

| | tou was che place of his laſt legal ſettlement, he having 
gained no ſettlement elſewhere ſince ; which ſets out the 
e if there bad been no certificate. 1 Sy, 
s 1 149. | ; * TW 1 a 
NM. 7 G. Barleycroft and Coleeuertan. Order of te. 
moval of a certificate perſon; it was not ſaid that the 
certificate was a/te/ted, but only that it Was allowed, But 
the court: The atteſtation is hy the ſtatute made pre- 
vious to the allowance; and therefore when they {ay i 
was allowed. according to the act of parliament, we mul 
intend it was atteſted, for otherwiſe it could not be ſo al. 

lowed. And the order was confirmed. ' Str. 402, 


d removesble Are become chargeable) E. 9 An.” Q. and Brumftud, 
all actually An order of two tee for A el of a man that 
chargeable. came into a pariſh' by a certificate, was quaſhed upon this 

exception: It was faid” in "the order, chi they removed 
him © becauſe he was likely 1 became hargeabls ; and the 
whole court were of ppinion, that the alice candb [6 
move a perſon that comes into a pariſh by a certificate, ul 
he is actually chargeable to the pariſh.” 2 Salk. 530. 
H. 4 G6. Telly and Willerton. The juſtices remove a 
certificate woman, being lite to become chargeable. But 
by the court: She is by the ſtatute not removeable till ſhe 
actually becomes chargeable. ' And the order was quaſhed, 
Str. 77. * | | 


Muſt be ad- And we do hereby adjudge} T. 2 An. Maldon and Flu. 
— ict. An order was made, reciting, that whereas com- 
| plaint hath been made unto us, that ſuch a perſon, vo 
s lately come into the ꝓariſn with a certificate, is attually 
chargeable to the parilh,; theſe are therefore to requir 
| to remove: And quaſhed, for that there was no 20 
Judication. 2 Salt. 530. 
T. 15 G. 2. Great Baduin and Wilcot. Order of it 
moval of a certificate perſon, in which there was no colts 
laint of the churchwardens or overſeers, nor any adjud- 
cation that the certificate perſon is actually become charge» 
able. On appeal, the ſeſlions in purſuance of the 5 G. 
amend the order in theſe particulars, as matter of form on) 
and inſert in the ſaid order ſuch complaint and adjudication 
And now the queſtion was, Whether theſe amendment 
went only to matter of ſorm, or to the ſubſlance and mem 
of the order? By Lee Ch. J. There has been but 0 
caſe in this court on this a& ſince the making of it, 1 
that was not determined: The preſegt ſeems 1 


„ 


% „ 


* Poor. (Removal) 


firong caſe againſt the power of amending. For there 
muſt be * er from the overſeers, otherwiſe the jul- 
tices have no power to remove; and a certificate. 
muſt be adjudged to be aftually chargeable, otherwiſe he 
cannot be removed: And theſe amendments might be the 
real merits on which this caſe depended. And it would 
be a detrimental conſtruction of the act, to take it fo 
rgely ; and would be giving the ſeſſions an original juriſ- 
41. And quaſhed by the whole court. 2 CJ. C. 
142. Str. 1158. Burr. Settl. Caf. 163. 
Bud after all, it doth not appear, how it becomes ne- 
ceſſary in the order of removal, to take any notice of the 
certificate at all, or to make any further uſe of it than as 
evidence to the juſtices of the ſettlement: And if it is not 
neceſſary to recite it, it is better to omit the ſame ; be- 
cauſe a miſrecital, either in the date, or in the names of 
the perſons, or in any other material part, will be fatal, 
for that then there will be no ſuch certificate as is there 
recited, and the order muſt fall of courſe. And 1 do not 
ſee, why the form may not be much more plain and ſim- 
ple by drawing the ſame very little varied from the com- 
mon form of an order of removal of other perſons having 
no certificate, It is true, where the perſons are only 
likely to be chargeable, it is then requiſite to ſet forth in 
the order, that they have no certificate; for if they have 
one, they cannot be removed till they actually be charge. 
able. But if the order do ſet forth that they are charge- 
able, in that caſe it is not at all material whether they have 
a certificate or not; for in both caſes alike, they are then 
equally removeable. And if ſo, then the form may be 
this, both for a certificate perſon, and for a perſon havi 
no certificate, who is aftually become chargeable : | 


Weſtmorland. * O the churchwardens and averſeers FA | 
the poor of the par), Orton in t 
. Weſtmorland, and to the c — and 

overſeers of the poor of the pari Penrith in the coun 
— Lev to Mor 2 SY of them. N 7 
Upon the - complaint of the churchteuurdens and \aperſeers of 
the pror of the pariſh of Orton aforeſaid in the ſai county 7 
Weſtmorland, unto us whoſe names are hereunto ſet and ſe 
affixed, being two of his majeſly's juſtices of the peace tn und 
for the ſaid county of Weſtmorland, and one of us of the 
quorum, that John Thomſon, Mary his wife, Thomas 
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their ſon aged eight years, and Agnes their daughter aged four 1 8 
years, have come to inhabit 2 the ſaid pariſh of od ner | | 
1 heving 


Nax. III. 
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having gained a legal ſettlement there, and that the ſaid Jom 
Thomſon, Mary his wife, and Thomas and Agnes their 
children, are now chargeable to the ſaid pariſh of Orton: 
We the ſaid juſtices, upon due proof made thereof, as well 
upon the examination of the ſaid John Thomſon upon ball, 
as otherwiſe, and likewiſe upon due conſideration had of the 
premiſes, do adjudge the ſame to be true; and we do likewiſ 
adjudge, that the lawful - ſettlement of them the ſaid John 
Thomſon, Mary his wife, and Thomas and Agnes their 
children, is in the ſaid pariſh of Penrith in the ſaid cu 
of Cumberland: Ve therefore require you the ſaid church- 
wardens and overſeers of the poor of the ſaid pariſh of Or. 
ton, or ſome or one of you, 1e convey the ſaid John Thomſon, 
Mary his wife, and Thomas and Agnes their children, 
Tram and out of your ſaid pariſh of Orton, ta the ſaid pariþ 
of Penrith, and them to deliver to the churchwardens and 
N of the poor there, or ta ſome or one of them, together 
with this our order, or a true copy theresf, at the ſame time 
ſhewing to them the original: And we do alſo hereby requir 
you the ſaid churchwardens and aver/eers of the poor of the 
ſaid pariſh of Penrith, ts recerve and provide for them as in- 
habitants of your pariſh. Given under our hands and ſeal 
the day L in be year of the reign 
his majefly king George the third. 


It doth not appear what ſhall be done, if a certificate 
perſon, aſter having been removed, ſhall return with 3 
new certificate; that is, whether or no the pariſh ſhall be 
obliged to receive him again, until he ſhall again become 
chargeable. It ſometimes happeneth, that a certificate 
perſon is decoyed into acceptance of relief from the parilk 
officers in order that they may get rid of him. If a neu 
certificate ſhall entitle him to return, this kind of pratiice 
may be fruſtrated. Upon a removal, the certificate 1s 2 
an end. But the pariſh may grant him another. And 
there is no law which ſeemeth to give power to any parilh 
to refuſe him. —But this is a 25 not likely to happen 
frequently; becauſe the pariſh ting the certilicate 
muſt * charges of — euch — perſons 
when chargeable, and of their maintenance in the meal 
time, 


iii. Appeal againſt the order of removal. 

In this place it may, be proper to take notice of the cale 

of X. v. Yarpole, M. 31 G. 3. where it was drum 
* EI ; 


* 


'f 


Poor. (Removal.) 


That on an appeal to the ſeſſions againſt an order of re- | 
moval, thoſe juſtices who are rated to the relief of the | | 
poor in either of the contending pariſhes, have not a right Y 
to vote. Durnf. and Eaſt, 4 V. 71. | y 
All perſons who think themſelves aggrieved. by any ſuch Power of ap- | 
judgment of the ſaid two juſtices, may appeal to the 7 — 
the peace of the ſaid county, at their next quarter ſeſſions, 
ſhall do them juſtice according to the merits of their cauſe, 13 
& 14 C. 2. c. 12. ſ. 2. , | 
And by the 8 & g N. c. 30. The appeal againſt any 
order of remuval of any poor perſon, ſhall be had, 7 
and determined, at the general or quarter ſeſſions of the peace 
for the county, diviſion, or riding, wherein the pariſh, town- 
ſhip, or place, from whence ſuch porr perſon ſhall be removed 
auß lie, and not elfewhere. 1. 6, 


All perſons who think themſelves aggrieved] H. 4 . XK. The pauper 
and 2 - Two juſtices removed Nicholas Hells from himſel may 
the pariſh of Hartfield to the pariſh of Frampfield ; from 
which order, Melli the party himſelf, and not the pariſh, 
appealed. It was objected, that the party himſelf cannot 
appeal, becauſe the appeal is only given to the pariſh ag- 
grieved: But by the whole court: The party may appeal 
as well as the pariſh. - Carth. 222. | 

T. 4 G. K. and Almonbury. An order of two juſtices 
was quaſhed at the ſeſſions upon appeal, without ſaying, 
at the appeal of the party aggrieved. And the court inclined 
to quaſh the order for this fault, till they were informed 
the precedents were moſt of them ſo, and for that reaſon, 
and that only, as Pratt Ch. J. declared, the order was 
confirmed. Sr. 96. 

At the next general or quarter /effions] E. 2 G. 2. K. and Tobe the next 
Norton. — I 1 of ſeſſions, for mon" pg 
diſcharging an order of removal, becauſe the juſtices order 
was dated June 21, and the ſeſſions order was not till 
Michaelmas ſeſſions following, fo that Midſummer ſeſſions 
intervened. To this it was anſwered, that by the expreſs 
words of the ſtatute the appeal is to be to the next ſeſſions 
aſter the parties find themſelves aggrieved, which is not till 
the removal: And for aught appears Michaelmas ſeſſions 
might be the next ſeſſions after the grievance. And ſo it 
was held in the caſe of MMzlbrooke and St. Fobn's in South- 
ampton, M. 1 G. To which the court agreed, and the 
eſſons order was affirmed. Str. 831. 

T. 11 W. K. and Langley. It was moved to quaſh an 
order of ſeſſions, becauſe the juſtices had adjourned the 

2 2 2 appeal 


— 


By next ſeſſions 
is meant the 

ne vt poſſible 

te ions. 


183. s 


Aucceeding ſeſſions had no juriſdiction; that an appeal 


two pariſhes that the queſtion ſhould be decided by he 
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appeal from one ſeſſions to another, and fo the determins- 


tion upon the appeal was not at the next quarter ſeſſions, 


But by the court: The appeal muſt be lodged at the next 
quarter ſeſſions, but when it is lodged, the juſſices may ad. 
Journ it. 2 Salk. bog. Comb. 365. 

And in the caſe of K. and the juſtices of the Eft Riding 
of Yrkſhire, E. 19 G. 3. It was moved for a mandanu 
to receive an appeal againſt an order of removal on the fl. 
lowing facts: The — of removal had been made by the 
two juſtices on the 22d of September, but the pauper wa 
not removed till the 5th of O#eber. Hull, the place to 
which the pauper had been removed from Fhithy, is bo 
miles from Northallerten, where the ſeſſions began on the 
Gth of Ocfaler. At which ſeſſions no appeal was entered, 
And at the Epiphany ſeſſions following, which began cn 
the 12th of January, Hull offered an appeal, but the ju- 
tices reſuſed to hear it, thinking themſelves bound by the 
words of the ſlatute, which diretts the appeal to be to the 
next ſeſſions. On ſnewing cauſe it was inſiſted, that the 


might have been entred at the Michaelmas ſeſſions, on the 
fecond or third day, for thaf no notice is necefſary in order 
to intitle the parties to enter their appeal, although if there 
has been no notice, or not reaſonable notice, the juſlices 
are bound to adjourn the hearing till the enſuing leſſions 
The court ſaid, that by next ſeſhons the ſtatute meant the 
next paſſible ſeſſions, and that here it was impoſſible for the 
appellants to lodge their appeal at the Michaelmas ſefſions 
And the rule was made abſolute for a mandamss. Douglas 


T. ® G. 3. I. and the juſtices of Devonſhire. A mar 
lamus had been moved for to the juſtices of Devon, to heat 
an appeal to an order. of removal of John Cook and his 
wife and children, from Witheridge to Paddington, both in 
the county of Deven: The juſlices at the ſeſſions had te- 
fuſed to enter into it, as one ſeſſions. had intervened ſince 
the removal: The facts were, that the order of remov# 
was dated October 21, 1776; in November the paupet Wi 


removed; ſometime afterwards it was agreed between the 


opinion of Heath ſerjeant, provided ſuch opinion was gien 
on or before the 14th day of January, the ſeſſions begit 
ning on the 15th. It was alfo agreed, that no other 1. 
ſtructions ſhould be given to the counſel, than the exam 
nation of the pauper, which was, That he was bom in the 
pariſh of M iiberidge, and about the age of ſeven yan tl 


/ 
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bound to Richard Elworthy of Witheridge, with whom he 
lived till 21, and then made an agreement with his maſter 
to give him one guinea to diſcharge him from his 2 
tceſnip; That the ſaid Eworthy gave him a diſcharge 
under his own hand: That after different ſervices he 
gained a ſettlement by hiring and ſervice under Robert 
Salter, in the pariſh of Paddington, if he was ſo far diſ- 
charged by the above tranſaction as to be capable of gain- 
ing a ſettlement by hiring and ſervice. On the 1oth of 
January the opinion was given; and was, That if 
« the indenture of apprenticeſhip remained in the maſ- 
« ter's hands uncancelled, the apprenticeſhip ſtil] continued, 
« and the agreement was no diſſolution thereof, but only 
« a licence to the apprentice to ſerve where he pleaſed.” 
On this day the officers of #Pitheridge told the officers of 
Paddington, that as the opinion was not deciſive, they 
muſt enquire of the maſter what had become of the in- 
denture. At the ſeſſions on 15th, no appeal to the order 

of removal was entred. At the Zaſter ſeſſions followin 
the pariſh of Paddington appealed, but the juſtices refuſed 
to enter into it, as not being in time. Buller having 
early in the term moved for a mandamus on the 8 
that under the agreement, the opinion in favour of Pad- 
dington was concluſive, and that Paddington had appealed 
in conſequence of objeftions raiſed to this deciſion ſubſe- 
ent to the Epiphany ſeſſions, and therefore the ſtatutable 
E of appeal to the next ſeſſions ought, during the 
time the parties were under the terms of compact to 
be ſuſpended : On the laſt day of term, Fanſhaw and 
Millet ſhewed cauſe, and having fully ſatisfied the court 
upon the fact, of the appeal having been prevented in con- 
ſequence of the objection not having been raiſed previous 10 
the Epiphany ſeſſions :—— By L. Mansfield : As both par- 
ties had agreed that this queſtion ſhould be ſubmitted to 
counſel, and that his opinion thould conclude, though the 
court does not quite agree with the counſel in point of law, 
they would not, had the opinion been poſitive, have granted 
the mandamus. Upon the point of law, 1 am of opinion, 
that if the indenture had not been deſtroyed, but remained 
in the maſter's hands, the apprentice would yet have 
gained a ſubſequent ſettlement in Paddington : The maſ- 
ter received a guinea of his apprentice, then of full age, 
Jor the expreſs purpoſe of vacating the indenture : Why, 
could the maſter = this, have uſed the indenture againſt 
the apprentice ? So far from it, that the apprentice might 
have drought an action againſt the maſter for it. But the 
2 2 3 opinion 
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Where two days 
intervene be- 
tween the re- 
moval and the 


next ſeffions, * 
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opinion of the counſel was hypothetical only, and upon 2 
Nate of ſacts at the ne not Kale and fubmitted 51 him 
by the parties; the caſe therefore might he conſidered a; 
open to the interpoſition of the court: But the merits of 
the caſe appearing to be clearly againſt the party applying, 
the court, to prevent further litigation and 7 refuſed 


the rule; and on account of ſome miſconduft with reſpes 
to the affidavits laid before the court by the proſecutors of 
the rule, directed that it ſhould be diſcharged, with coll 
out of pocket. Mandamus denied. Cal. Caf. 32. 

M. 30 G. 3. K. v. juſtices of Herefordſhire. A rule 
had been obtained on the defendants, to ſhew cauſe why a 
mandamus ſhould not iſſue, commanding them to receive 
an appeal againſt an order of removal. The order wa 
made on Friday the 18th of April; on the 19th the pau- 
per was removed ; and on the Tueſday following, the 22d, 
the Eaſter ſeſſions was held at Hereford, 20 miles diſtant 
from the pariſh to which the pauper was removed; at 
which ſeſſions it is the practice not to receive any appeal 
after the 772575 morning. The pariſh not having appeal- 
ed at thoſe Zafter ſeſſions, the juſtices at the Miaſummer ſeſ. 
ſions refuſed to receive the appeal, becauſe not made at the 
next quarter ſeſſions, according to the 13 & 14 C. 2. c. 12. 


. 2. The foundation of this application was, that as the 


officers of the pariſh to which the pauper was removed, had 
not ſufficient time to convene a meeting of the inhabit- 
ants, in order to take their opinion upon the ſubjeft whe- 
ther there were any grounds for the appeal, the Midſummer 
ſeſſions were the next poſſible ſeſſions. —L. Kenyon Ch.]. 
The-words of the act of parliament are very ſtrong; and 
they require the appeal to be made at the ſeſſions next 
after the grievance. Where indeed an order of removal 
has been made ſome time before, and only executed a very 
ſhort time before the ſeſſions, ſo that there was no poſſibi- 
lity of appealing to thoſe ſeſſions, this court has interfered 
by granting a mandamus to compel the juſtices at the fol- 
lowing ſeſſions to receive the appeal; becauſe the words 
« next ſefſions** mean © the next poſſible ſeſſions.” But 
this is a very different caſe ; for there were two intervening 
days after the execution of the order, and before the Eaftr 
ſeſſions; and if there was not ſufficient time before tho 
ſeſſions, to give reaſonable notice of appeal, the appel 
might have been then entered and adjourned, according io 
8 e. 7. ſ. 8. The other judges concurred. . Rule di 


9. 
charged. Durrf. and Eajt, 3 V. 504. "hi 


| 
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7. 11. K. and Langley. It was moved to quaſh an [1 
order of ſeſſions, becauſe the juſtices had atjourned'the ap- — 
from one ſeſſions to another, and ſo the determination 
upon the appeal was not at the next quarter ſeſſions. But 
by the court : The appeal muſt be lodged at the next quar- 
ter ſeſſions, but when it is lodged, the juſtices may adjourh 
it. 2 Salk, bog. Comb. 365. Md Bos 
E. 19 G. 3. KX. and the juſtices of Glouceflerfhire. On 
a motion for a mandamus to compel the juſtices of the quar- 
ter ſeſſions of Glouceſterſhire, to receive an appeal againſt an 
order of removal, it appeared from the affidavits, that the 
examination of the pauper was taken in Auguſ; the order 
of removal the 12th of November following ;- and the ſeſ- 
ſions where the appeal was tendered, held on the 12th day 
of January in the enſuing year; that no notice of appeal 
had been ſerved oe which the reaſon aſſigned was, that 
the appellants had not been able to get their witneſſes ready 
till it was too late to give ſuch notice); that the court had- 
been moved to receive the appeal, and adjourn the conſi- 
deration of it till the following ſeſſions, and had refuſed. 
The court was clearly of opinion, that the juſtices'ought-to 
have received the appeal; and the rule for a mandamus was 
made abſolute. Douglas, 182. | 7 3 
But where the ſeſſions iiſelf is adjourned, the ſtyle of where the ſet-· 
the ſeſſions ought not to run a ſuch a ſeſſions held by ad. 8 
jaurnment, but the time of the firſt meeting of the ſeſſions _ 
ought to be ſet forth, and that the fame was continued 'to 
ſuch further time by adjournment: As in the caſe of Q. 
and the inhabitants of Hindercleave : An order made at the 
general quarter ſeſſions of the peace held by adjournment was 
quaſhed, becauſe it did not appear that this was the next 
general quarter ſeſſions, for it might be that the ſeſſions 
was begun, and continued by adjournment before the order 
was made. 19 Viner, 356. | ; 
T. 10G. 2, Heptonſlall and Errendom. The ſeſſions 
was faid to be holden on ſuch a day by adjournment, and it 
did not appear when the original ſeſſions was holden. | 
of => order was quaſhed for that cauſe. Burr. Settl. pn 
H. 20 C. 2. K. and Polflead, Appeal was made to the 
quarter ſeſſions in Suffo/k, held April 7, 1746, againſt an 
order of removal. The ſeſſions was adjourned to April 
at Moadbridge, where for want of a ſufficient number 2 
juſtices nothing could be done. April 11, a ſeſſions is held 
at [pfwich,, and adjourned to the 14th at Bury, where, the 
appeal was allowed. It was moved to quaſh the order of 
N 2 2 4 ſeſhons, 
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ſeſſions, as made without juriſdiftion, the ſeſſions ending 
for want of an adjournment at Hadbridge. And of 

that opinion was the court; for the words in the 2 H. 5. 
. 4+ and more often it need be, were never conſidered 28 
giving more than one original ſeſſions in a quarter, but only 
1npowering adjournments. The country muſt take notiee 
of adjournments, but are not ſuppoſed to expetł᷑ a new (el. 
ſjons till the uſual time. And the order of ſeſſions was 
qualhed, Str. 1263. 

. 22 C 23 G. 2. Weſt Torrington and North Thornſy. 
The ſeſſions was held at Kirton.; and from thence ad. 
journed to Caiſter, at which place no ſeſſions was held pur- 

nt to the ſaid adjournment. Alterwards a ſeſſions was 
held at, Horncaſie; and the appeal was heard and deter- 
mined. there. By the court: The ſeſſions at Horneaſile 
could not take up the appeal, for want of juriſdiction. A 
quarter ſeſſions muſt be. holden four times in a year, as di- 
reed by ſtatute; and it may be adjourned from time to 
time, and from place to place: But if it is once dropped, it 
cannot be reſumed. Burr. Settl. Caf. 293. 

7. 5 G. 2. Roode and North Bradley. A perſon was 
removed from Ro2de to North Bradley. North Bradley gave 
notice of appeal; on which Node took him back, but 
however got their order confirmed at ſeſſions. The next 
© ſeſhony ſet both aſide as fraudulent. And now Roade in- 
ſiſted that the order was good, as not being appealed from 
at the next quarter ſeſſions: And as to the other, that it 
was not in the power of one ſeſſions to ſet aſide the act of 
the: other. All being now before the court, they qualhed 
the firſt order, ag being properly quaſhable on appeal ; and 
would not take notice, that it was not at the next ſeſſions 
alter ſervice of the order, which being in the caſe of a fe- 
cent appeal, they would ſuppoſe to have been ſerved 100 
late for an appeal to the next ſeſſions. And as to the order 
of confirmation, they quaſhed that, as not being made on 
any appeal, and conſequently without juriſdiction, and at 
the ſame time quaſhed the latter part of the ſecond ſeſſions 


| towns corporate Order, which reſcinded that confirmation, as not being pro- 


county ſcſſrons. 


perly before them. Fr. 1168, | 


Por the county, diviſion, or riding, from whence the removal 
tas) B. 13 . Watford and Wendever. Two juſlices of 
$1. Albans remove a poor perſon to Wendover. Wendover 
dppeals to the ſeſſions at $7. Albans, where the order was 
confirmed. By the court : The appeal ought to have 
been to the ſeſſions of the county, and not of the cot. 
3 5 7 poration; 
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poration; and as it was, it was coram non judice. 2 Salk. | 


o. . 
ws in the caſe of Malden, M. 11 Am. By L. Ch. J7. 4 
Parker ; Where there is a town corporate that hath ſeſſions 3 
of its own, and the juſtices within that town make an or- 3 
der there, if the parties will appeal, they muſt appeal to ww 
the county ſeſſions, and not to their own ſeſſions, for then '7 = 
there would be an appeal ab ezdem ad eundem, there being, 
it may be, the ſame juſtices ſitting, who made the order. 
Caſes 4 S. 10. pn 

T.8G. 3. Eaſt Dmyland and St. Giles's Colcheſier. Two 
juſtices for the borough of Colcheſter removed the pauper 
from St. Giles's in Colcheſter to Laſt Denyland in Eſſex ; 
and on appeal to the quarter ſeſſions of the 2 the 
juſtices there confirm the order, and ſtate a caſe ſpecially 
upon the facts for the opinion of the court of king's bench. 
Upon arguing the matter there, it was obſerved, that the 
appeal ought to have been to the county ſeſſions. Unto 
which it was anſwered, that the parties having acquieſced 
in the juriſdiction, and entered upon the merits, and actually 
ſettled a caſe for the opinion of the court, they were not 
at liberty now to make the objection. But by the court: 
The borough ſeſſions had no juriſdiction to make this order 
of confirmation ; and therefore their opinion and their or- 
der are both nugatory. The appeal ought to have been to 
the quarter ſeſſions of the county. As no ſuch appeal has 
ever been made, the original order ſtands goods as unap- 
pealed from. And accordingly the original order was con» 
hemed. Burr, Settl. Ca/. 592. 


No appeal from any order of removal ſhall be proceeded upon, Notzes of ap- 

wnleſs reaſonable notice be given by the churchwardens or cer Peal. 

ſters of the pariſh or place appealing, unto the churchwardens 

or overſeers of the pariſh or place from which the removal ſhatl 

be; the reaſonableneſs of which notice ſhall be determined by 

the juſtices at the quarter e to which the appeal is made ; 

and if it ſhall appear to them, that reaſonable time notice was 

nt given, then they ſhall adjourn the appeal to the next quarter 

fins _Z then and there finally determine the ſame. 9 G. 

£, 7. . * 


Reaſonable notice] K. v. juſtices of Huntingdonſhire, E. 23  $etons ane 
3. Upon a removal of a pauper by two juſtices, the bound to receive 

notice of appeal was ſerved upon a Sunday: had the ap- gg neter s 

pellants deferred the ſervice of their notice till another day, deen given, 

they would not have been in time, under the practice eſta- 

dliſhed in that court, to have given reaſonable notice — 


* 
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the purpoſe of trying the merits of the appeal. The ſeſ. 
ſions (being of opinion that the party aggrieved was not 
at any rate or for = purpoſe intitled to appeal, unleſs the 
preſcribed notice had previouſly been given; and alſo, that 
a ſervice of a notice on a Sunday was not a legal ſervice, 
and that in point of law there had not been any notice 
refuſed to hear, adjourn, or enter the appeal. Mingay 
had obtained a rule to ſhew cauſe why a mandamus ſhould 
not iſſue, diretting the juſtices to receive and hear the ap- 
peal ; no cauſe being ſhewn, the rule was made abſolute, 
rin 5 ns S 
Unleſs they E. 29 G. 3. K. v. juſtices of the North riding of Vorl. 
think the appel- - . 3 
6 Jants had fu - ſbire. is was a rule calling on the defendants to {hew 
— cauſe why a mandamus ſhould not iſſue, direQing them to 
— =p ob waa receive, hear, and determine an appeal of the 282 of 
neglected. Gate Helmſley againſt an order of removal from Sirenſall to 
Gate Helmſley: both in the faid riding. The order wa 
made on the 26th Nev. and executed on the 28th. It 
appeared that the appellants attended the next ſeffions held 
on the 13th Jan. and moved the court for leave to lodge the 
appeal and to reſpite the hearing theresf to the next ſeſſions. 
The following entry was made by the ſeffions : “ Foraſmuch 
« as it appears to this court that there has been ſufficient 
„time fince the removals of the paupers for the appellants 
to give notice and come prepared to try this appeal at 
« this ſeſſions, and no cauſe ſhewn why they did not pro- 
% ceed accordingly, it is ordered, that the motion for ledging 
« the ſame, and reſpiting the hearing to the next quarter fe- 
« frons, be rejected. Law; againſt the rule, inſiſted that 
the motion at the ſeſhons was in effect a conditional mo- 
tion to enter the appeal only in caſe the ſeſſions would agree 
to adjourn it. The clauſe in 9 G. c. 7. / 8. which te- 
quires that the — ſhall adjourn the appeal, unleſs rea- 
ſonable notice has been given, was introduced in favour of 
the reſpondents ; but it was not intended to permit the ap- 
pellants to take advantage of their own laches in not giving 
reaſonable notice, or to delay the hearing of the appeal to 
the prejudice of the reſpondents. Otherwiſe it would be 
enabling the appellants io take advantage of their own 
wrong ; and it would enlarge the time of appealing 10 the 
ſecond ſeſſions. The magiſtrates at the ſeſſions are, by the 
expreſs words of the ſtatute, to judge of the reaſonablenels 
of the time of notice, and here they have exerciſed their 
judgment. Chambre in ſupport of the rule, It was vot 
diſcretionary in the. juſtices at the ſeſſions to permit the 
parties to appeal ; the ſtatute is compulſory on them ; 4 


| 
| 
| 
| 
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alſo is the 9 G. c. 7. ſ. 8. compulſory as to adjourning the 
hearing, if kf hr — * This has 1 
ſo decided in ſeveral caſes. And though it was perhaps ir- 

lar to make the motion to reſpite the hearing before the 
appeal was entered; yet at any rate the juſtices were not 
warranted in refuſing to receive the appeal. But the 
'court were of opinion, that the juſtices had not acted 
wrong; for the motion was in effect to adjourn the ap- 

And it was evidently the intention of the parties not 
to enter the appeal unleſs the court would adjourn it. The 
juſtices are to judge of the reaſonableneſs of the time; and 
in ſome eounties they eſtabliſh a rule regulating the time of 
notice. Here it appears that the order of removal was exe- 
cuted on the 28th, of Nov. ſo that there was ſufficient time 
for the appellants to give notice, and to come prepared to 
try it ; and the juſtices, who are the judges of this, thought 
ſo.— Rule diſcharged. Durnf. and Ea, 1 J. 150. 


Although it is not expreſſed in the act, that this notice 


ſhall be in writing; but the court will better judge of the 
reaſonableneſs of it, if it ſhall be in writing: And it may 
be thus: 


TO the churchwardens and overſeers of the poor of the pariſh 


of in the county of . 

This tis to give notice to you and every of you, that we the 
churchwardens and overſeers of the poor of the pariſh f 
in the county of do intend at the next quarter ſeſſions of 
the peace to be balden for the ſaid county of to com- 
mence and proſecute an appeal againſt an order of I. P. and 


K. P. eſqurres, two of his majeſty's juſtices of the peace of the 


ſaid county of for and concerning the removal of 
to 2 pariſh of . Witneſs our hands this —— 
day 0 
= — | Churchwardens. 
E. F. L Overſeers of the 
G. H. poor. 
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H. 12 An. Malendine and Flunſum. Two juſtices by Order not ap- 


an orcer ſend ſome poor perſons to Hunſdon. Two juſtices . ls 


there by an order ſend them back again. By the court : 
They ought to have appealed, and not ſent them back ; 
and held the order of the firſt two juſtices to be good, be- 
cauſe there was no appeal againſt it. Fol. 273. al 
whe ons » 12 


| 
| 
| 
| 
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T. 12 V. Chalbury and Chipping Farringdon. A perſon 


was removed by order of two juſtices from a pariſh in 
Warwickſhire to Chalbury in Oxferdſbire, from thence by 
order of two juſtices to Chipping Farringdon in Beriſhire ; 
It was objected, That Cha/bury ought to have appealed, 
and got the order upon them diſcharged. Which Hal 
Ch. ]. agreed: For ſending the man to another place, 
is fallifying the firſt order, which cannot be done, but by 
appeal ; for the order of two juſtices is a determination of 
the right againſt all perſons, till it be reverſed : Chalbury 
ſhould have appealed from the HFarwickſhire order, and pot 
that ſet aſide, and ſent the man back thither ; and the jul. 
tices there ſhould have ſent him to Chipping Farringdin. 
Therefore the latter order was naught. 2 Salk. 488. 

E. 5 G. 2. A. and Northfeatherten. Two juſlices made 
an order, by which they removed a man, his wife and four 
children, naming them, to Featherton ; and there was no 
appeal. Afterwards Featherton finds out that this woman 
was not the wiſe, for that the man, though married to her, 
was married before to another woman, and conſequently 
the ſecond marriage totally void. And' they remove the 
woman by her maiden name to Horſington, and the four 


childcen-thither alſo as baſtards. MHeorfington apprais ; + 1 


the ſeſhons upon hearing the matter flate the caſe in , 
that ths woman and the four children were tis ame - th 
the woman and children removed by the -fi:{t ord«r, and 
gave judgment that the firſt order was concluſive, aud there- 
upon qualhed the ſaid ſecond order. And by the cout: 
They have flipped their opportunity, and the firſt order not 
appealed againſt is concluſive. 1 C. C. 154. 

M. 16 G. 2. Nympsfield and F/odchefler. In 1771, 3 
man and his wife were removed from Nympsfield to oui. 
cheſter, and there was no appeal. They had afterwards 
returned to Nympsfield, and had there three children, who 
were now ſent from Nympsfield to Maodeheſter together with 
the father. And upon an appeal as to the children, it was 
offered to give in evidence, that the man had a former 
wife, and conſequently the children born at Nympsfield were 
as baſtards ſettled there. The ſeſſions refuſed io let Mau- 
cheſter go into this evidence, being of opinion, that Mau- 
cheſter was concluded by the firſt order unappealed from, 
and that it made no difference that the children were born 
afterwards. The court, on debate, confirmed both or- 
ders: For the marriage being eſtabliſhed by the firſt order, 
the ſettlement of the children (which is derivative) follow 
of courſe ; and can no way be impeached, but by W 
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into the merits of the firſt order, which hath been acqui- 
eſced in. And nothing is more eſtabliſhed, than that an 
order unappealed from is concluſive. Str. 1172. Burr. 
Settl. Caf. 191. 

And on the authority of the above caſe of Nympsfield and 
hom pri it was determined in the caſe of X. v. &.. 
Mary Lambeth, E. 36 G. 3. That an order of removal 
unappealed againſt is concluſive, not only on the perſons 
removed, but alſo on all derivative ſettlements from them. 
Durnf. and Eaft, 6 V. 615. 

T. 21 & 22 G. 2. Sutton St. Nicholas and Leverington. 
John Buntin, the pauper, was removed from Sutton &i. 
Mary's to Leverington. Leverington did not appeal; and 

et the ſeſſions confirmed this original order, though unap- 

pealed from. - Four months after the firſt order, a ſecond 
original order was made to remove the pauper from Leve- 
rington to Sutton St. Nicholas. Which ſecond original 
order was confirmed at the ſeſſions upon appeal. By the 
court : The ſecond original order, and the order of ſeſſions 
confirming it, were quaſhed ; and the firſt original order 
was confirmed. For Leverington was bound by the firſt 
original order unappealed from, unleſs ſome ſubſequent ſet- 
tlement appears. And four months is not a ſufficient 
diſtance of time, whereupon to ground a preſumption of 
having acquired a new ſertlement. And the order of ſeſ- 
ſions, confirming the firſt original order, was quaſhed, as 
being a voluntary and extrajudicial act of the ſeſſions, to 
confirm an order which was not complained of. ——2And 
the like was done in the caſe of Godalming and St, Mi- 
chael's in Wincheſter, in the 13 G. 2. The order. of ſeſ- 
ſions, which confirmed the firſt original order, was quaſhed, 
becauſe it was not made upon appeal. For which reaſon, 
it was agreed by the court and counſel to be void. Burr. 
Set]. Caf. 276. 

H. 6 G. 3. Silchefler and Enbarn. Two juſtices remove 
George Wiſe and Fane his wile from Newbury to Enborn, 
and their order was not appealed againſt. Afterwards, 
the pariſh of Enborn, finding that Fene was not the wife 
of George Wiſe, two juſlices remove her, by the name of 
Jane Moor a ſingle woman, from Enborn to Silchefter. 
Silchefler appeals. And on hearing the appeal, it was 
proved, that the ſaid Fane never was married to the ſaid 
George Wiſe. And therefore the ſeſſions affirmed this order 


of the juſtices. But by the court: The ſeſſions order muſt ' 


be quaſhed. They ſaid, that whatever the hardſhip 1 
be in this particular caſe, or how doubtful ſoever this 
; queſtion 
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ion might be if it were res integra ; yet its being fully 
lettled, was a reaſon for them not to from it now : 
For that fare deciſis was always a rule ; and never 
more fo, than in caſes of ſettlements of paupers, where 
it would make the utmoſt confuſion if they ſhould 
overturn ſettled determinations, which the juſtices all over 
England had been uſed to look upon as the rules of their 
conduct in ſimilar caſes, If ſhe was not his wife, it 
might have been controverted. But, as they have neg- 
lefted to appeal, when they had a proper opportunity to 
ſhew it, they are eſtopped to ſay ſo now. Burr. Sel, 
Caf. 551. 

5 28 G. 3. K. v. Kenilworth. Thomas Byfield, his 
wife and children, were removed from Birmingham to 
Kenthworth in Warwickſhire, The ſeſſions confirmed the 

order, and ſtated the following caſe : That the pau 
was borne and ſettled in Kenthvorth. On roth May 1765, 
he was hired for a year to J. Chatterton of Birminghan, 
and that day entered into his ſaid ſervice, and continued 
in the ſame in Birmingham until 1ſt of April 1766, when 
he was taken up on a charge of baſtardy, and married the 
next day. His maſter did not make any complaint againſt 
him, ror diſcharge him from his ſaid ſervice. On the 3d 
of the ſaid April, he was removed from Birmingham to 
Kenilworth, where he remained until the 7th of April, 
and then returned back to Birmingham into his ſaid malter's 
ſervice, who willingly received him again, and he conti- 
nued in his ſaid ſervice till the end of the year, and received 
his full year's wages. The order of removal was not ap- 
pealed againſt. This caſe was argued by Bearcreft and 
Sylveſter in ſupport of the order, and Hilſon and Shaw 
contra.—Buller J. There is no propoſition in the law of 
ſettlements more clear'than this, that an order of removal 
unappealed againſt is concluſive againſt all the world; and 
this is ſo clearly and univerſally eſtabliſhed that it ought 
never to be impeached. At the ſame time, the rule h, 
that the order of removal, though unappealed from, does 
not at all affect a ſubſequent ſettlement. Then the que- 
ſtion here is, Whether the pauper gained any ſettlement in 
Birmingham ſubſequent to the order of removal? Now, in 
this ww 4 he did no aft by which he could Fun a ſertle- 
ment in Birmingham after the order of removal. The cit- 
cumſlances of the pauper's having been apprehended on 2 
charge of baſtardy, and of his marriage, I lay entirely 
out of the queſtion ; for it was competent to the maſter to 


zeceive him again after he was diſcharged out of cuſtody p 
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ke pleaſed ; and the ſervant might have ferved his maſter 
aſter he was married as well as before. But what I rely on 
is this, that after the order of removal unappealed from, the 
uper could not legally return to the pariſh from whence 
had been removed; it would have been a crime in him fo 
to do, and if he had been indicted for ſuch a diſobedience of 
the order, it would have been no defence to him to have 
urged that he returned for the purpoſe of completing his con- 
tract. The order of removal put an end to the ſervice, and 


if he could not return without commiting a crime, he could 


not be liable to an action by the maſter for not completing the 
contract. There is a great difference whether the party is 
diſabled by his own ky or by the aft of law from per- 
forming his contract; he is anſwerable for the former, but 
if the — intervenes, and ſays he ſhall not complete the 
contract, it puts an end to it. Now, in this caſe, the _ 
per returned after the order of removal to Birmingham, 
where he ſerved a month, but that could not gain him a 
ſettlement there, for the act ſubſequent to the order of te- 
moval, by which he was to gain a ſettlement, ſhould be 
complete in itſelf, —Groſe J. I doubt whether the party 
was liable to be removed ; but there having been an order 
of removal unappealed from, it is deciſive; and he has done 
no ſubſequent act to gain a ſettlement. Rule diſcharged. 
Caf. by Durnf. and Eaſt, 2 V. 598. 


But in the caſe of K. v. Swalcliffe, H. 23 C. 3. Thomas Except where 


the removal is 
to a place that 


of Swalcliffe to the pariſh of Stourton. The ſeſſions quaſhed does not main- 


Hawkins and Mary his wife were removed from the pariſh 


the order, and ſtated ſpecially : That the pauper was born UE unite. 


at Swalclife ; that in 2 1782, he was removed from 
Swalcliffe to Aſcott, a large, populous village, part of the 
pariſh of M hich ford, and maintaining its poor in common 
with M hichford; Aſcott did not appeal, and Swalcliffe filed 
the order at the Epiphany ſeſſions 1782, for ſafe cuſtody. 
The pauper and his wife coming again into Swalcliffe, and 
not having acquired any 3222 ſettlement, Stual- 
cliffe obtained the firſt mentioned order, and ſent the paupers 
to S/ourtsn, where he had gained a ſettlement by hiring and 
ſervice It was contended, that the order of removal to 
Aſcatt being unappealed from, was, as to the pauper's ſettle- 
ment in the pariſh of 7/þichford as including Aſcott, a con- 
cluſive judgment. In reply, it was inſiſted, that though 
an order Q removal unappealed from, is concluſive when 
directed to a place to which a removal can legally be made, 
and where there is to be found ſome perſon legally autho- 
med to appeal; yet that here were no officers to act: That 
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An order may 
be deſerted and 
ven up by cone 
t, without 
appealing, 


to omit. to do a thing which was impoſſible to be done, 
could not be concluſive upon any one: That JYÞichfirs 
could not in this cafe appeal, for not being parties they 
were not entitled to be heard. By L. Mansfield; The 
removal to A/cott was in truth no removal at all, there wa 
no reaſon for an appeal; it was a mere nullity. Order of 
ſeſſions quaſhed, and the order oſ the two jaſtices affirmed, 
Cald. Caf. 248. | 

H. 10 G. 3. Llmmrhydd and Denbigh. Two juſtices 
(Mr. Middleton and Mr. Jones) made an order of removal, 


in May 1768, from Llanrhydd to Ruthin, and the paupen 


were delivered to the officers of Ruthin, who maintained 
them for a while; and for ſome time after, they, were 
maintained at the joint expence of both pariſhes. And 
notice of appeal againſt the ſaid order being ſerved on the 


officers of Llanrhydd, by the officers of Ruthin, on the 


morning of the quarter ſeſſions, previous to the filing of 
the ſaid appeal, the officers of Llanrhydd conſented to take 
the paupers back to their cuſtody, without giving the pa- 
riſhioners of Ruthin the trouble of appealing. Afterwards, 
in January 1769, two juſtices (Mr. Yale and Mr. Price) 
removed the ſame paupers from Llanrhydd to Denbigh. 
And upon appeal, their ſettlement was found to be at 
Denbigh. But it appearing in evidence on the behalf of the 
pariſh of Denbigh, that the former order made by Mr. Mi- 
dleton and Mr. Fones for removing them to Ruthin had not 
been appealed againſt, the court were of opinion, that the 
faid order of removal from Llanrhydd to Denbigh ought to 
be quaſhed, and was quaſhed accordingly. —-It wa 
moved to quaſh the order of ſeſſions; and urged, that 
though the principle upon which they grounded their op.. 
nion is in general right, namely, that an order of removal 


- ſubmitted to and not appealed from is concluſive upon the 
non- appealing pariſh, as againſt all the world; yet this 


- perſons to put an end to the order for removing theſe pau- 


general rule is to be underſtood to relate only to a ſubſiſting 
order, but not to a deſerted one: and therefore the ſeſhons 
have miſtaken in applying this general principle to the pa- 
ticular caſe of the preſent order (made by Mr. Midditin 
and Mr. Jones for removing the paupers from Llanrhydd io 
Ruthin, which being found to be a wrong one, was by con- 
ſent of both parties concerned in it, abandoned and deſert- 
ed, and the paupers taken back again by the pariſh in whole 
favour it was made ; and was conſequently at an end, 2 

muſt be conſidered as if it never had Lxiſted,—On the other 
hand it was inſiſted, that it was not in the power of private 


pers 


to Ruthin, whilſt an appeal was thus going on againſt 
it, The order has removed them to Ruthin; and Ruthin 
has not appealed. Conſequently Ruthin is concluded, as 
againſt all other pariſhes, to diſpute their belonging to 
Ruthin. Dy L. Mansfield : That order was made in 
favour of Llatrbydd ; and Llanrhydd gave it up, and con- 
ſented to take the paupers back, without giving Ruthin the 


trouble of appealing againſt it, May not a party give up 2 


2 judgment intended for his own benefit? And the 
4 of ſeſſions was quaſhed; and the order for removing 
the paupers 2 Llanrhydd to Denbigh affirmed. Burr. 
Selil. Caf. 658. | | . | 
7. 26 G. 3. Southawram and Northawram. Elizabeth Order not ap. 
Booth widow; and her three children, were removed from Peslecd azainity 


Southawram to Northawram. On the appeal the ſeſſions five as to ele 


ſtated, that it red by the evidence of Hilliam Boo(h — ly pet 
(father of Jeremiah late huſband of the pauper) that the — 
fad William and Feremiah were born and ſettled at Hali- 
fax, but it did not appear that Jeremiah had done any att 
— a ſettlement. That on 6th April 1774, the ſaid 
iam Booth and his wife, but not any of their children, 
were removed from Halifax to Northawram, who received 
the two paupers and did not appeal. That Feremiab and 
Elizabeth the pauper were married ſome years before the 
removal of Willlam and his wife, and had thoſe three chil- 


dren ; and Feremiah, from the time of his marriage until 


his death, lived at Halifax, in a houſe he rented, indepen- 


dent of his father, and was not removed by, or mentioned 
in the order, nor was then any part of his family. There? 
upon the ſeſſions diſcharged the order, ſubje& to the opi- 
nion of this court; Whether the ſettlement of Elizabeth 
Both and the ſaid three children was by inference to be 
deemed at Halifax, or to follow the ſettlement of the father 
to Northawram ? By the court: The order of removal 
unappealed from is concluſive as to the father and mother, 
but not as to the ſor, becauſe he is not mentioned in it. 
And the ſeſſions have expreſsly found, that the ſon was 
ſettled at Halifax.—— Original order quaſhed ; and order 
of ſeſſions confirmed. Caf. by Durnf. and Faft, 353. 

By the aforeſaid ſtatute of the 13 C 14 C. 2. it is ex- felling to pies 
preſſed, that the juſtices upon the appeal, ſhall do to the facts. 
parties juſtice according to the merits of their cauſe. | 

And by the 5 G. 2. c. 19. On all appeals to the ſeſſions Deſefts of form 
"againſt the judgments of orders of any juſtices of the peace, the IE e 
Puftices there ſball cauſe defect of form to be reftified and : 


"oe A any coft to * party, _ after ſuc _m 
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ment 92 1% hear the truth and merits of 114 

- = cauſe. 2. 7 of J | 
Court equally . 8&5 9 GC. 2. K. and the juſtices of M eſmorlanl. 
| —_—_—— Order of two juſtices of the borough, for removing a 
: 5 poor family. - Appeal io the ſeſſions of the county, at 
which only four juſtices were preſent, who were equally 
divided ; fo no determination was made, nor the appeal 
adjourned. - A mandamus was diretied to all the juſtices of 
the county in general, to proceed on the appeal. It was 
returned, that at ſuch a ſeſſions an appeal was lodged, and 
that four juſtices only attended, two whereof wefe inte- 
reſted in the queſtion, the other two were divided in opi. 
nion. It was agreed on all hands that this return was very 
odd, and not to be ſupported. . Sir Thomas Abney objetted, 
that the . writ- of mandamus was bad, and ought to be 
Hao quaſhed, for that it doth. not appear, that the appeal was 
before them ; and that, for aught appears, the mandamus 
requires the juſtices to do an impoſſible thing, vi. to pro- 
ceed on an appeal not before them, ſince the appeal being 
| lodged at a former ſeſſions, was not continued over to the 
ſubſequent ſeſſions, and therefore was by law gone. Mr. 
Robinſon on the other ſide ſaid, that it! was not uſual in 
ſuch caſes to return the continuances ; but that if in faft 
there was no ſuch continuance, the fault was in the juſ- 
tices, who ought to have adjourned the appeal, till by the 
coming of moxe juſtices, the matter might have been de- 
termined. ,' By L. Hardwicke Ch. J. | The queſtion is 
| Whether there is a poſlibihty of t. e juſtices proceeding in 
| | . this appeal? He thought, if there was not, as there would 


be a failure of juſtice in this reſpect, an information ought 
to go againſt, the juſtices who were at the ſeſſions. He or- 
dered the caſe to fland over, and recominended it to Sit 
Thomas Abney to adviſe his clients to proceed on the appeal 


or return the continuances 3 and ſeemed at length inclined, } 

if they did not comply, to grant à peremptory mandanus- f 

| 2 Sell. C. 193. But the pauper in the mean time running q 

away, nothing futther was done. 0 

The juflices may IA. 3 An. St. Andrew's and St. Clement”s Danes. The 1 
2 _ order ſeſſions made an order, on an appeal from an order 

urmg „ removal, and afterwards the ſame ſeſſions vacated it by h 

. © ſubſequent order; and a certiorari being brought, hy 

orders of ſeſſions were returned thereon. - By Holt Ch. J. fa 

The ſeſſions is all as one day, and the juſtices may alte! mu 

their judgment at any time, whilſt it continues; but they 

ſhould. not baye returned the vacated order, but only the 1 


o 


-- latter; for the eſſect of the courts ſetting aſide the — 


& 
— 


dtder is, that it ceaſeth to be an order, and conſequently 


dught not to be returned as an order vacated by another 


order, but it ſhould have been annulled and made nothing. 
2 Salk. 494. 606. . N 


And for the more effefual preventing of wenatrous remevals Coſts on the 


and frivolous appeals, the Juftices in ſellions upon any appeal appeal, 


concerning the ſettlement of any poor perſon, or upon any proof 

theni-there ta be-made, of notice of any ſuch appeal to 
have been given by the proper officers to the churchwardens or 
everſeers of any pariſh or place (though they did nat afterwards 
proſecute Juch- appeal), Mall at the ſame ſeſſions onder to the 
party in whaſe behalf ſuch appeal ſhall be determined, or 10 
whom ſuch notice did appear to have been given, ſuch coſts and 
charges in the law, as 4 the ſaid juſtices in their diſererian ſhall 


be thaught maſt reaſonable and juſt ; ta be paid by the church- 


wardens, over ſeers, or any other perſon, againſi whom fuch ap- 
ral ſhall be determined, of by the perſon that did giue ſuch no- 
tice; and if the perſon ordered to pay ſuch cofts fhall liue out of 
the juriſdiction of the ſaid court, any puftice where ſuch perſon ſhall 
inhabit; ſhall on requeſt to him made, and a true copy of the arder 
for the payment ſuch coſis produced, and proved by ſome credible 
witneſs on oath, by his warrant cauſe the ſame ta be levied by 
difireſs ; and if no ſuch diſtreſs can be had, ſhall commit ſuch 


perfor to the common gasl, there to remain by the ſpace of 20 


da. 8 &K 99 W. c. 30. ſ. 3. : 
M. 5 G. 2. K. and the juſtices of the county of Not- 
tingham. A mandamus was granted for the juſtices to give 
colts to the party in whoſe tavour the appeal had been de- 
termined; yet upon their return of it, the court held it 
reaſonable for them to have the power of judging whether 
colts ſhall be allowed or not, and thereupon quaſhed the 
writ of mandamus. Nei. Juſtice, tit. Poar. | 
E. 16 G. 2. Stansfield and Spotland. The ſeſſions ad- 


journed the appeal to the next quarter ſeſſivns, and ordered © = 


four guineas coſts to the appellants: Which order was 
quaſhed as to the coſts ; for the ſeſſions cannot give coſts - 
on a mere adjourriment of the appeal, without hearing it. 
Burr, Settl. Caf. 205. 1981 £ | . 


For the preventing o alen meg if the Juflices M. tat ; 
ſhall at their quarter. ſeſſions, upon an appeal before them there be reimburſed. 


had, concerning the ſettlement of any poor per ſen, determine in N 


favour of the appellant that ſuch poor perſon was unduly re- 
moved, they ſhatl, at the ſame quarter ſeſſions, order and award 
to fuch * fo much money, as ſhall appear to. the ſaid 
alice to have been reaſonably paid by the pariſh or other place 
in whoſe behalf ſuch appeal was. made, ' towards the relief of 
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fuch poor perſon, between the time of ſuch undue removal, and 
the determination of ſuch appeal; the ſaid money ſo awarded 
to be recovered in the ſame manner as coſts and charges upon an 
1 are =P recovered by the flatute of the 8 & g. V. 
9 G. c. J. ſ. 9. Un 


Motion for a mandamus to the juſtices of the town and 
county of Nettingham, commanding them to allow the 
pariſh of Kirklington the expence and charges their off. 
cers had been put to, in keeping a poor perſon from the 
time of his removal till the order was diſcharged by the 
_ feſhons u appeal. And a mandamus was granted, 
2 S C. . eds EY 
of the two juſtices was quaſhed by the ſeſſions for inſuffi 
ciency ; and the ſeſſions thereupon order, that the coſts of 
maintaining the pauper, ſince the time of his removal, 


Great Chart ſhall think oy by another order to remove 


_ ſettlement. 2 Salk. 527. 


Ch. J. Ri/elip is eflopped 10 ſay otherwiſe; for if Ri 


Poor. (Removal.) 


E.3G. 3- St. Marys Nottingham and Kirklingtm, 


16 G. 2. | Great Chart and n The order 


ſhall abide the event of the cauſe, in caſe the ſaid pariſh of 


the pauper to the ſaid pariſh of Kennington. Which order, 
as to the cofts, was quaſhed by the court of king's bench; 
becauſe the ſeſſions muſt either give or not give cots at the 
time when they make their order. Burr. Settl. Ca/. 194. 


J. and the court: If on appeal to the ſeſſions an order be 
diſcharged, that judgment binds only between the parties: 
But when upon appeal an order is confirmed, that is con- 
cluſive.to all perſons as well as to the parties; for it is a 
adjudication that this is the place of the party's laſt leg 


AM. 10 V. Harrow and Rifelip. A perſon comes into 
"Harrow, and being likely to become chargeable, was r. 
moved to Riſelip. Riſelip appealed ; and upon the appeal 
he was adjudged to be ſettled at Riſelip. Afterwards Ai. 
lip diſcovered, that Hendon was the place of his laſt leg! 
ſettlement, and ſent him thither; and the queſtion u, 
Whether, after the adjudication upon the appeal, N- 
was not eſtopped againſt all the world, to ſay, that Riſeip 
was not the place of his laſt legal ſettlement. By Hat 


had not been the very place of his laſt legal ſettlement, tv 
Juſtices muſt have ſent him back to Harrow, who wer 
firſt poſſeſſed of him, for that reaſon, becauſe they wel. 
polleſſed of him, and he did not belong to K:ſelp- - 


now this is in effect the ſame queſtion again, Name!" 


whether he belongs to Rijelip Which queſtion 1 7 


* 
1 


Poor. (Removal.) 
Ateady determined. by the juſtices on the appeal, who have 


741 


adjudged that he was laſt ſettled at Riſelp. Now this 


point being determined, the appeal muſt be final and con- 
cluſjve, otherwiſe there would be no end of things. 2 Salk. 
524. 3 Salk. 261, "cies 

M. 6 G. Little Bitham and Somerby. A perſon is ſent 
by order of two juſtices to Samer by, as the place of his 
laſt legal ſettlement. Somerby appeals, and the order is 
confirmed. Soon after, without ſtating that he had 
gained any new ſettlement, Somerby ſends ; to a third 


pak By the court : Arr order of reverſal is final only. 
ween 


the two pariſhes; but if it be confirmed, it is 
final as to all the world ; and therefore no new ſettlement 
appearing, the order of removal from Somerby muſt be 
quaſhed,” Str. 232. | | RY : 
H. 19 . St. Michaels Bedingham and Kingſton Bow-- 
i. Order reverſed on the appeal is concluſive only as to 
the pariſh acquitted, but the firſt pariſh may remove 
again to any - pariſh not party to the former removal. 
2 Salk. 4.86. | hol Fs ; 
7.9 G. | Foflon and Carleton. Two juſtices ſend a poor 
perſon from Fo/ioh to Carleton, On appeal the order is 
quaſhed; and at three months end, two juſtices, without 
ſhewing any new ſettlement ſince the laſt order, make a 
new order to remove him from Fo/ton to Carleton a ſecond 
time, But by the court: The laſt order muſt be quaſhed : 
The caſe of Barrow,and Ingolſby, E. 11 An. was at the 
diſtance of nine months, but the court quaſhed it, becauſe 
there could be no inconvenience in putting them to ſhew 
a new ſettlement. Str. 567, 


Order quaſhed 
on the merits, . 
conclufive.only 
between the 


pariies, 


E. 29 G. Bradenbam and Thame. Two juſtices by 


order of removal dated December 30, 1754, ſend Fehn 
Saunders and Sarah his wife and four children from Thame 
to Bradenham, as the place of their laſt legal ſettlement. 
- Bradenham appealed to the next / Epiphany) ſeſſions, and 
the order of two juſtices was diſcharged. Afterwards on 
March 28, 1755, two juſtices make a new order, ' for re- 
moving Sarah the wife of John Saunders and her children 
from Thame to Bradenham. Upon appeal the ſeſſions 
adjudge the laſt ſettlement of Sarah Saunders and her chil- 
dren to be in the pariſh of Bradenham, and confirm the 
order. On awed of theſe ſour orders into the court of 
king's bench, it was moved to quaſh theſe two laſt orders; 
and argueg, that the order of reverſal was coneluſive be- 
tween the two pariſhes, that ſv there might be 'an end of 
things; and that one ſeſſions ſhall not counteract and 

GE: | 3A3 control 


Order confirm- 
eon appe-l is 
concluſive on all 


Poor, (Removal.) 
eantrol the afts of a former, «unleſs they ſtate fpccially, 
which they have nat done here. By the court: The la 
orders mult be quaſbed. We .muſt take. the appeal, on 
which the original order is diſcharged, to be on the merits. 
The matter has been determined already between theſe two 
pariſhes, aud it muſt be concluſive. But it is ſaid, there | 
are caſes where there may be a new removal, as. f poſing 
there bad been one or two years diſtance between the two 
orders of removal, or a ſufficient time to gain a new ſet- 
tlement ; yet the court will not intend one gained, uuleſs 
it is ſtated in the order. And in this caſe there is no ſuch 
time. Burr. Settl. Caf. 344. | 
E. 19 G. 2. Ofgathorpe and Diſeworth. A perſon wa 
removed by order of two juſtices from Diſeworth to Oſge- 
thorpe ; which order on appeal was diſcharged. He was by 
a ſecond order ſent from Difewarth to Oſgatharpe as a cetti- 
ficate- man; and upon an appeal it was ſtated, that the firſt 
removal was before. he became chargeable, and the ſecond 
afier he became ſo; and the (ſeſſions were of opinion, that 
the firſt determination was not final between the pariſhes, 
and therefore confirmed the ſecond order. of removal. It 
was moved to quaſh theſe two laſt orders, on the autho. 
rity of thoſe caſes wherein it hath been determined, that a 
reverſal is final between the parties. But by the court: So 
it would be. if the ſpecial matter did not appear; a cer- 
tificated perſon cannot be ſent hack, until he is actually a 
charge; a removal before is premature: The conſequence 
of which only is, that he mult he ſuffered to remain till be 
doth become chargeable, but not to make a premature re- 
moval final for ever. The laſt orders mult be confirmed, 
. tv | uk ; 
H. 8 G. 2. Cirenceſter and Coln St. Aldiuin's. Ibe 
pauper was removed from Mine to Coln St. Aldwn's; 


the wo. Id, but if and on appeal the order was reverſed. Afterwards he was 


removed fram Cirenceſter to Coln St. Aldwin's. The for- 
mer removal was on complaint of the pariſh of Minety ; the 
latter on complaint of the pariſh of Cirencefter : The pariſh 
to which the pauper was ſent on both complaints, ws 
Coln St. Aldwin's. On appeal againſt this latter order, the 
ſeſſions quaſhed the fame, becauſe they thought the firſt or- 

der concluſive. By the court: An order confirmed binds 

all the world; but when diſcharged, it is binding only be- 
tween the parties concerned. For the diſcharge of the c. 
der doth not determine where the pauper is ſettled ; but 
only, that he · is not ſufficiently proved to be ſettled in the 
particular pariſh, to which the juſtices had removed 10 


Poor. (Removal.); 
And L. Hardwicke Ch. J. ſaid, be took it to be clearly 
ſettled, Where an order of removal is confirmed; that it is 
concluſive to all the world ; where it is diſcharged, that it 
is coneluſide only between the two contending * pariſhes ; 
And this diſtinction is reaſonable ; becauſe a third pariſh 


may be able to give better evidence than the other could. 


And this latter order of ſeſſions was qualhed. Burr. Seni. 
% 5 G. 2. Bentley and Baxterley; The p was 
firſt removed from #ax!zyky' to Stourbridge, which order, 
on appeal, was diſcharged. '' Then Baxterley removed to 
Bentley ; and Bentley, upon appeal, offered to give evi- 
dence, that the pauper had gained a ſettlement at Stour- 
bridge, ſubſequent to the ſettlement which they acknow- 
ledged he had gained in Bentley : The ſeſſions refuſed to 
hear this evidence, becauſe the ſettlement ſet up in Stour- 
bridge was anterior to the firſt appeal made by Steurbvides, 


and confirmed the order of removal to Bentley —By L. - 


Mansfield Ch. J. and the court: An order confirmed con- 
cludes all the world. It is a ſuit inſtituted and determined 
by a court having proper juriſdiction, between all proper 
parties. For the pariſhes and the pauper were the only 
proper 2 It is eſtabliſhing one certain fact, which 
when aſcertained regards all the world, and is not to be 
conſidered in the light of a res inter aliat actu. So the find- 
ing that ſuch a one was the father of ſuch a child, or the 
fact of a marriage, or that a perſon is executor,” by ſuit 
properly inflituted in the ſpiritual court; in all theſe caſes, 
when the fact is once eſtabliſhed by proper judges, and be- 
tween proper parties, it is a truth which regards the whole 
world. But an order diſcharged, is only a kind of ne 
tive wag, that ſuch a ſettlement is not the laſt-legal 4 
tlement. But does this eſtabliſh the affirmative; namely, 
What is ſo ? There is all the reaſon in the world to let in 
a third pariſh, not party to the ſuit, to give what evidence 
they can ; becauſe it would otherwiſe open a door 'to much 
colluſion between pariſhes. The ſeſſions in ſubſtance have 
laid no more than this; „ Upon the caſe made out to us, 
the pauper is not ſettled at Stourbridge ;** but this ought not 
to conclude the third pariſh from giving what -evidence 
they can to diſcharge themſelves. And nothing is more 
common in ſettlement cafes, than for one pariſh to be able 
to get at evidence, which another pariſh could not pro- 
duce.———And the orders were quaſhed. Burr. Settl. 
(25. 7 N 
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An order of two juſtices, if quaſhed at the ſeſſions 
an appeal, for want of form only, is not concluſive between 
the two pariſhes. . Foley, 276. | 

Allo in the caſe of K. v. St. Andreu Holburn, E. 36G. z. 
M. Carter and her illegitimate ſon were removed from FM 
Andrew Holburn to Northaw. On appeal the ſeſſions ſtated 
the following caſe. -By an order of removal, dated 24 Juh 
1794, M. Carter was ordered to be removed to Northay, 
and ſhe. was removed accordingly. On appeal it was or- 
dered, that the ſaid order for want of a proper adjudication 
of the laſt legal ſettlement of the pauper, which was ap- 
parent on the face of it, ſhould be quaſhed. Afterwards 
on 25th Jan. 1795, the preſent order was made, whereby 
the ſaid M. Carter and her ſon were again removed from 
St. Andrew Holburn to Northaw. Upon appeal, the ſeſ- 


| {ions were of opinion that the ſaid M. Carter and her fon 


guperirtend- 
eney of the 
court of king's. 
denen. 


ought not to have been removed a ſecond time, becauſe the 
firſt warrant and judgment having been quaſhed as before 
mentioned was binding between the ſaid two parithes, and 
therefore ordered the laſt warrant and judgment of 25 Jar, 
£795 to be quaſhed. L. Kenyon Ch. I. ſaid, that as the 
firſt, order in this caſe was quaſhed for defect of forn, 
which appeared by the minute of the ſeſſions, it was eſſen- 
tially different from; the caſes cited, where the order was 
quaſhed; generally, which muſt, be taken to be on the me- 
rits. And-it is undoubtedly law, that if an order of remo- 
val be quaſhed for form, it does not. conclude the parties. 


Order of ſeſſions quaiked, Durnf. and Eaft, 6 V. 613. 


It way moved for ſetting aſide an order of ſeſſions con- 
firming an order of two juſtices upon appeal. But the 
court would hear nothing of the merits of the cauſe, the 
arder of ſeſſions being in, that, caſe. final, unleſs there had 
been error in form. I Ventr. 340, | 

M. 9 An, Seuth Gadbury and Braddon, On, appeal to 
the ſeſſions, the court diſcharged the firſt order. It wa 
moved to ſet aſide the order of diſcharge, becaule the 


juſtices do not ſay, whetlier they diſcharge it for form, ct 


on the merits; for if it was for form, the pariſh is nat 
bound; but if an the merits, the pariſh in conſequence 5 
-hereby diſcharged for ever. But by the court: The juſ- 


tices are not bound to expreſs the reaſon of their judg- 


ment, any more than other courts; but the reaſon of their 


; Judgment mult be collected from the record, Particularly, 


the ſeſſions reverſe the firſt order, and that being te- 


moved appears to be good, this court will intend it wa 


reverſed on the merits, and affirm the order of ſeſſions. F 


5 Poor. (Removal.) 
If the ſeſſions reverſe the firſt order, and that being re- 


moved appears not to be good, we muſt intend it was re- 
verſed for form, and affirm the order of reverſal. 


But if the ſeſſions affirm the firſt order, and that appears 


to be good, we muſt affirm the order of ſeſſions. 

But if the firſt order appears bad, and the ſeſſions affirm 
it, this court will reverſe it, becauſe it appears naught. 
2 Salk. 607. "I 

So that the caſe is this: If the ſeſſions by their order do 
barely affirm or quaſh the order of two juſtices, and both 
the ſaid orders are removed into the king's bench, the court 
hath 2 properly before them to judge upon, but the 
validity of the firſt order of the two juſtices. And il that 
order appears good as to form, and is confirmed by the ſel- 
ſions, the court will intend it was confirmed upon the me- 


rits : If it is good as to form, and guaſhed by the ſeſſions, the 


court will intend it was quaſhed upon the merits: If it is 
bad as to form, and is confirmed by the ſeſſions, the court 
will quaſh the confirmation, becauſe it appears to be erro- 
neous ; If it is bad as ts form, and is guaſbed by the ſeſſions, 
the court will intend it was quaſhed for form, 

But if the ſeſſions, by their order, do not barely afficm 
or quaſh the order of the two juſtices, but ſet forth. the rea- 
ſons of their ſaid order, ond ſtate the caſe ſpecially there- 
upon; then the court will judge upon the caſe ſo ſtated by 


the ſeſſions; that is to ſay, they will judge of the law as it 


ariſes upon thoſe facts ſtated, but not of the fadis them- 


ſelves, for thoſe they will ſuppoſe to have appeared ſuffi- 


ciently to the juſtices upon the evidence. Aud this is the 
method, when the juſtices. are doubtful in point of law, 
whereby to obtain the opinion of that court, namely, in 
their order of ſeſſions, which confirms or quaſhes the order 
of the two juſtices, to ſtate the caſe ſpecially ;. and then 
the party which is not ſatisfied, by procuring the ſame to 
be removed into the King's. bench by certiorari, may have 
it determined there. by the judgment of that court, who 
— quaſh or confirm the order of ſeſſions as they ſee 
caule. ' 

If the juſtices will not ſtate the caſe ſpecially, tho“ it 
may be a blameable conduct in them, in ſome inſtances, 
yet there are no means to compel them. As in the caſe 
of Oulton and Hells, M. ꝙ G. 2. Two juſtices removed 
three children of Francis Ailmer from Hells to Oulton ; and 
the ſeſſions upon appeal confirm their order, generally, 
without ſtating any — cale. The counſel for Oulton 
6xcepted at zhe ſeſſions to their refuling to fate the caſe 


ſpecially, 
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poor. (Remibvdl:) 


ly, and delivered into court a bill of exceptions under 


2 which was read and received by the court, 


The ſubſtanee of the exceptions was, That the ſaid chil. 
dren, after their father's death, went with their mother to 


an eſtate of her own at-Burnham Query, and there inhabit- 


ed with her upwards of three months. Theſe exceptions 
were returned up 'together with the orders. - And it was 
moved to qualh the order of ſeſſions, together with the ori. 
ginal order of two juſtices. The court were inclinable to 
tome at this caſe it they could, as it ſremed to be a deter- 
mination againſt law. But by L. Hardwieke Ch. J. To 
what pu mould we make a rule to ſhew cauſe why 
this order of ſeſſious ſhould nat be -quaſhed ? For I do not 


"fee, that we-can ever make ſuch a rule abſolute ; becauſe 
this that is alledged to have been the real ſtate of the caſe, 


doth not appear to us to be the fact. And how can we 
take it for granted, that it was the real fat? To be ſure, 


it is a thing very much to be cenſured and difcommended, 


when an inferior juriſdiction endeavours to preclude the 
parties from an opportunity of applying to a ſuperior, But 
fill we muſt go according to the due courſe of law. And 
Mr. J. Page ſaid, he never knew an inſtance, that this 
court eould force the juſtices, 2 will, to ſtate a 
ſpecialcaſe.” Burr. Settl; Caf. 64. is, 

And in the caſe of Preflen upon the Hill and Dareſtury, 
B. 9 G. 2. Two juſtices made an order for removal of 
the 9 from Dareſbury to Prrſton. And upon appeal 
to the ſeſſions, they confirmed the ſaid order, generally ; 
not caring to ſtate wy ſpecial caſe in their order. A mo- 
tion was made to quaſh theſe orders; which came before 


the court upon a bill of exceptions, A a ſpecial 


Kate of the caſe. On ſhewing cauſe, the ſingſe queſtion 
was, Whether a bill of exceptions would lie in this caſe to 
the court of quarter ſeſſions. By L. Hardwicke Ch. . 
This is a caſe of great conſequence. And there may be 


very great inconveniences on Either fide, It hath been 


much wiſhed, that a bill of exceptions would lie to the 
Juſtices at their ſeſſions ; becauſe otherwiſe it may ſome- 


times happen, that they may determine in an arbitrary 


manner, contrary to the reſolutions of the courts of law. 
For if the jaſtices will not ſtate the fafts ſpecially (tho 
requeſted to do ſo) when the matter is doubtful, this 
a very blameable conduct in them, and it is to be wilhed 
that it might be avoided. On the other hand, there may 
be fvery great incopveniences ariſing from the abuſe of 
bills of exceptions. And this matter of the ſettlement P 
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the poor, Which ought to be rendered. cheap and ſpeedy. 
— ſuch means be rendered dilatary, expenſive, and 
burthenſome. And after a full bearing of the arguments 


on both ſides, the court were unanimouſly of opinion, that 


2 bill of exceptions doth not lie to the quarter ſeſſions. 
t . 7, e 1s in e aft - alle 
Where the cale. is inſufficiently ſtated, the court of 
king's bench frequently ſend it back to the ſeſſians 30 be 
ale: de may. bew feelh [cyidence, or 18. e the 
ſame upon the former evidence, according to the nature 
and circumſtances. of each caſe. In the caſe of Sherfield and 
Bray, E. 11 C. 3. which was on the point of hiring for 
a year, the ſeſſions bad ſtated the evidence only, aud not 
the fact of hiring, It was ſent back to the ſeſſions to be 
re-ſtated ; and the majority of the juſtices there refuſed to 
re-examine the pauper, or to hear any further evidence; 
although three of the [juſtices then on the berich had not 
been preſent at the appeal. It was moved to fend it again 


to the ſeſſions, to be a ſecond time re-ſtated. And two 


caſes were cited; one of them was X. and Page, M. 1764, 
where the queſtion was, Whether, a man was oceupier of 
tithes, or only bailiff? The ſeſſions was ordered to hear 
further evidence; and did ſa.” The other cafe was, X. 
and Hitcham, H. 33 G. 2. where the ſeſſions did re-exa- 
mine the fact. Whether the pauper was a ſingle or a mar- 
ried man, when hired ?!——Upto- this it was anſwered, 
that theſe two caſes were not like the preſent caſe. In 
both of them it Was neceſſary to hear the evidence gver 
again: In the. preſent caſe, it was not neceſſary; the 
matter was ſully examined into before; the ſeſſions had 
lated the evidence, without drawing the coneluſion z the 
court t t the ſeſſions ought to have drawu the con- 


clulion and ſent it back to them for that purpoſe only. 


They have now done ſo. They have ſlated a hiring for a 
year. And this court have now received all the informa- 


tion they wanted. By L.. Mangel: Whether the 


jultices-at the ſecond ſeſſions were or were not obliged to 
hear new evidence, is a queſtion that muſt depend upon tbe 
nature of the caſe. In Page's Caſe, new evidence was 
neceſſary. But in the preſent. caſe, it was ſent back only 
to cure an informality. Here, the pauper had before given 
a — 2 of the t. Therefore the juſtices 
at this ſecond ſeſſions did very right, in not examining 
him over again. Burr. Settl. Caf. * ; * : 

_ AFTER the determination of an appeal at the ſeſſions, 
if the order is xeverſed, there is a Kiſh 


* | getting 


ifficulty ſometimes in — 85 
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ing the paupers back again to the place from whence 
I? unlawfull — 2 If they will not, or are 
not able to return of themſelves, it ſeemeth that the place 
where they are cannot lawſully be rid of them but by an. 
other order of the juſtices, ſetting forth the matter ſpe. 
cially. - As in the caſe of Honiton and South Beverim, 


 M.8W. Two juſtices remove a man from Honiton in 


the county of Devon, to South Beverton in the county of 
Somerſet. They appeal to the ſeſſions in Devon, where 


the order is reverſed. Now two juſtices in the county of 


Somerſet may by order remove him to Haniton again; for 
it is but an execution of the order of ſeſſions, which could 
not otherwiſe be done, becauſe it is out of the juriſdiclion 
of the court of ſeſſions. Comb. 401. 


IV. of the poor rate, and other hel towards 
== © their relief. . 
= 3. Of the poor rate. 
ü. Taxing others in aid. 
iii. How far parents and children are liable to main- 


4 LF, Of the poor rate. 


Tt is curious to a contemplative perſon, to inveſtigate 
by what ſteps and degrees the compulſory maintenance be- 
came eſtabliſhed in ie kingdom: By a ſtatute made in 
the 12 K. 2. c. 7. the poor were reſtrained from wandring 
abroad, 'and were required to abide in the towns where 
they were born, or in other places within the hundred ; 
within which diſtricts they were allnved to beg.—By the 


22 HFH. 8. c. 12. the juſtices were to diſtribute themſelves 


into ſeveral divifeons ; within which diviſions reſpeflively 
they might licenſe perſons to beg. By the 27 H. 
c. 25. the ſeveral hundreds, tewns corporate, pariſhes, ot 
hamlets, were required to ſuſtain the poor with ſuch cha- 
ritable voluntary alms, as that none of them might of 
neceſſity be compelled to go openly in begging 3 on pam 
that every perſon making default ſhould forfeit 205. 3 
month. And the churchwardens, or other ſubſtantial in- 
babitants, were to made collections ſor them with box 
on Sundays, and otherwiſe by their diſcretions. And the 
miniſter was to take all opportunities to exhort and ſlir 2 
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the people to be liberal and bountiful. —By the 1 Ed. 6. 
c. 3. houſes were to be provided for them by the devotion” 
of good people, and materials to ſet them on work : And 
the minber, after the goſpel every Sunday, was ſpecially to 
exhort the pariſhioners to a liberal contribution. By 
the 5 & 6 Ed. 6. c. 2. the collectors of the poor, on a 
certain Sunday in every year, immediately after divine ſer- 


vice, were ts take down in writing, what every perſon was 


willing to give weekly for the enſuing year; and if any 
ſhould be obſtinate and refuſe to give, the miniſter was 
gently to exhort him; if he ftill retuſed, the miniſter was 
to certify ſuch refuſal to the 5;/bop of the dioceſe; and the 
biſhop was to ſend for him, to induce and perſuade him 
charitable ways and means, and ſo according to his 
diſcretion to take order for the refarmation thereof. —D\DBy 
the 5 El. c. 3. If he ſtood out againſt the biſhop's ex- 
hortation, the biſhop was to certify the ſame to the juſtices 
in ſeſſions, and bind him over to appear there: And the 
juſtices at the ſaid ſeſſions were again gently to move and 
perſuade him; and finally, if he would not be perſuaded, 
then they were to VE him what they thought reaſonable 
towards the relief of the poor; and in caſe of refuſal, were 
to commit him till paid, ——By the 14 El. c. 5. power 
was given to the juſtices to lay a general Tame And 
this hath continued ever ſince. For the ſtatute of the 43 
El. c. 2. is only re- enacting of former proviſions, with 
very little alteration; as followeth : viz. . 


The churchwardens and overſeers of the * 0 - 
ri, or the greater part of — ſhall raiſe weekly _— 


wiſe (by taxation of every. inhabitant, parſon, vicar, and other, 


and of every occupier of lands, houſes, tithes imprepriate, pro- 
priattons of tithes, caal mines, or ſaleable underwoeds in the 
ſaid pariſh) a convenient flack of flax, hemp, wool, thread, 
on, and other ware and /luff, is ſet the poor on work ; and 
alſo competent ſums for the neceſſary relief of the lame, impo- 
tent, old, blind, and ſuch other among them being poor as are 
not able to work, and alſo for the putting cut poor children ap- 
Prentices. 43 El. c. 2. ſ. 1. FU 


The churchwardens and overſeers] H. 2 An. Tawney's 
cale. , The concurrence of the inhabitants in making a 
rate, is not at all neceſſary; for by theſe words the church- 
wardens and oyerſeers may make one without them. L. 
Rom. 1013. 2 Salk. - x | SEE gion 
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Overſeers are Shall raiſe] H. 2 G. 2. X. and Barnfable: If the over: 
—— ſeers refaſe to take @ rate, the court of king's bench will 
grant a mandamus to compel them. But the court will not 
tant a Mandamns to make an rqual rate; becauſe it is tg 
prefumed the overſeers will do juſtice, and if they do 
not, there is a proper remedy by appeal to the ſeſhons, 

1 Barnard. 137. | E 
The covrt will In the caſe of N. and Brograve, M. 16 G. 3. It wy 
— 5 — 2 ſet —— an eur bo ger conſit ming a rave 
altho* houſes owed by two juſtices, the vecupiers of land 
ace and are were aſſeſfed at three-fourths of the yearly os, and the 
occupiers of bpuſes at only one-half; which upon the face 
of it appeared to be unequal. But by the court: Here i 
no apparent inequality, and we are not to preſume it. 
There may be reaſon to make a difference between lands 
4 and houſes For there are ſeveral charges incident to 
| houſes which do not fall upon lands, to leffen theit yearly 

value. Burri Mani: 2491. ws 
E. 20 G. 3. K. v. Butler & al. It was objected againſt 
a rate made by the pariſh officers of Swannnge, alias 
Sandwich, and confirmed" by the ſeſſions, that no differ- 
ence was made in aſſeſſing tenements and farms conſiſ- 
ing of land, and cottages or dwelling houſes; whereas 
the clear income of the former was as 1 d. in the pound, 
to three farthings in the pound of the latter; and that it 
bad been the cuſtom to rate them nearly in that propor- 
. tion until the year 1778, when at a publick veſtry, both 
lands and houſes were rated at 1 d. in the pound, and the 
8 fare way of rating bath ſinee continued. _——By L. Mar/- 
0 feld: The queſtion before the court is, Does the rate upon 
- the face of it appear to be equal or unequal? Unleſs 1 u 
mani ſeſtly unequal, the court will preſume it equal. Cir- 
cutnſtances may vary the value of different eſtates ; and if 
this plamly appear, then what is ſaid in X. v. Brogrov 
applies: but you take advantage of an ebiter ſaying of the 
court in that caſe, when the true legal ground of the au- 
0 thority is deciſive againſt you: Rate ed. Cal. Ca.. 


| 937 21 G. 3. K. v. Sandwich alias-Swannage. A poor 

=: ' rate was made charging tenements and farms at 1 d. in the 

Ez. A pound, and cottages and dwelling houſes at three farthings 

m tte pound. | The ſeſſions n appeal quaſh the rate, 2 
ſtate the folowing eaſe: That from the year 1735 to 

your 1796 4 conſtant diſtin ion had been obſerved; 

ouſes having been rated at a leſs _ proportion to their rent! 

| thar the were; that in this pariſh the — 
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burthened with no particular charges, but both wee 
equally ſubject to the uſual repairs and taxes generally 
incident to each reſpectively.— In ſupport of the rate it 
was urged ; that it had been made in conſequence of what 
ſeemed to be the opinion of the court Jaſt year, when the 
{ame queſtion tame before them from this ſame pariſh z 
and aHo in conſideration of the cuſtom which had been 
revived in making the preſent rate, and which the court 
had before ſaid they could not compel the pariſh to make, 
but which they intimated was reaſonable. And alſo, 
that the rate ought not to have been altogether. quaſhed, 
but amended; by adding to the ſums aſſeſſed upon the 
houſes. It was anſwered, that in this pariſh there 
were circumſtances which well warranted an equal aſſeſſ- 
ment on each ſpecies ey that nine-tenths of the 
burthen of the poor aroſe rom the houſes; and that the 
rate could not be amended, as the objection went to every 
name in the rate.—-By L. Mansfield: The court has cer- 
tainly laid down no general rule as to the mode of aſſeſſing 
houſes and land: they could not either one way or the 
other; the proportion mult ever depend upon local circum- 
ſtances; and if nine-tenths of the burthen ariſe from the 
houſes, ſuch circumſtances were ſufficient to influence the 
ſeſſions in _— that proportion. The objection un- 
avoidebly goes to the whole rate, for it is throughout made 
by a rule and proportion which the juſtices - thought un- 
equal, and therefore they could do nothing but quaſh the 
whole. Order of ſeſſions,  quaſhing the rate, affirmed. 
Cal. Caf. tog. | - 
Weekly or otherwiſe] In Tawney's caſe aforeſaid, Tawney à rate cannot be 
being overſeer of the poor, laid out his money in the relief pte — 


of the poor, and was turned out of his office by the juſtices laid out by over= 
ſeers atter they 


before the end of the year; by which means he loſt the op- 9d ot ef eidg. al 


portunity of making a rate to reimburſe himſelf. Upon 
this he applied to the court of king's bench for a mandamus 
to the churchwardens and overſeers to make a rate to re- 
imburſe him. It was argued againſt the mandamus, that 
there can be no ſuch charge, neither by the common law 
nor by the flatute. And by Halt Ch. J. We cannot 
order the pariſh or overſeers by a mandamus to make a rate © 
to raiſe money to reimburſe an overſeer, but only 10 raiſe 
money for the relief of the poor; nor can they make a 
rate otherwiſe. The act of patliament is expreſsly ſo, and 
muſt be purſued. An — — is not bound to lay out 
money till he has it; if he does, he muſt make a new 
rate for the relief of the poor, and out of that he thay re- 
| p 7 f tain 
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tain to pay himſelf. Taumey ſhould have done ſo; he 
truſted where he needed not to have done it. He hath 
not purſued the means the ſtatute gave him, and we can. 
not relieve him. And by the whole court: The mands- 
mus lies not. 2 Salk. 531. | Na 

Alſo in the caſe of K. v. Goodcheap. H. 35 G. 3. (1) 
it was determined, that where a perſon is appointed an 
overſeer for four ſuceeſſive years, and do not make 
rate in the three firſt years to reimburſe himſelf what he 


_ expends in thoſe three years, he cannot in the fourth year 


Rate cannot be 

made to repay 

money borrow- 

e1 for building 

_ or repairing 
workheuſes, - 


make a rate for that purpoſe. Durnf. and Ea, 6 /, 
199 | | 7 

E. 19 G. 3. K. and Yavell. On a rule to ſhew cauſe, 
why a rate for the relief of the poor of the pariſh of Efing- 
ham in the county of Surrey, and an order of ſeſſions con- 
firming the rate, ſhould not be quaſhed, the ſeſſions had re. 
fuſed to ate a ſpecial caſe; but the counſel for the appel- 
lants being of opinion that the rate would appear to be bad 


from the title of it, they removed it by certiorari, and ob- 


tained the preſent rule. The title of the rate was as fol. 
lows: Surrey to wit. An aſſeſſment on all and every 
« the occupiers of lands and houſes in the pariſh of Efing- 
« ham, ſor the neceſſary relief of the poor, and toward: 
« puyment of money borrowed for repairing and rebuilding the 
« wirkhouſe.” In ſupport of the rate, it was contended, 
That the title of the rate would undoubtedly have been 
good, if it had been only “An aſſeſſment for relief of 
« the poor,” and that the acts and orders of magiſtrates 
(except convittions) are intitled to every intendment from 
the court that can ſupport them, and therefore that the court 
would intend the whole money to have been aſſeſſed for the 
firſt, purpoſe expreſſed in the title (if it ſhould be thought 
that the other was not within the ſtatute), and would 
rejett the additional words as ſurpluſage: That if the pie. 
ſent objection was founded in law, the proper method of 
geiting at it would have been, by an appeal from the allow- 
ance of the overſcers accounts. However, this purpoſe, of 


building or repairing a workhouſe, was manifefily within 


the ſpirit of the Natute, ſince it would be in vain to pro- 
vide for the ſuſtenance. of the poor, without being able to 
furniſh them with a lodging. On the other fide, it wa 
ſaid to be a general tule without exception, that the pariſh 
officers cannot borrow money for any purpoſe whatever. 


4 — 


— — 


— — — 


a (a) See this wake mane at large, Bah title, Poor, 1 
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The inconvenience of veſting ſuch an authority in them 
was manifeſt 3 for new inhabitants might be called upon to 

y money borrowed before they became pariſhioners, and 
for purpoſes from which they could derive no benefit. 
IL. Mansfield was abſent. Willen J. Can we reject as 
ſurpluſage what is a material part of the title of the rate? 
Ik we cannot, is a rate good to repay money borrowed ? 
Tauney's caſe is in point. And as to an appeal againſt tlie 
overſeer's accounts, is a pariſhioner obliged to pay money, 
and be turned round in that manner to pet it back if levied 
without authority? The rate cannot be ſupported. 4þ- 
burt J. of the ſame opinion. Buller J. This rate im- - 
ports to be made for two purpoſes, and we are deſired 
to conſider it as only made for one. I conceive that a 
rate cannot be made for money borrowed, even though 
within the year. Tawney's caſe goes that length; for it is 
not confined to the mandamus. It it were otherwiſe, the in- 
convenience might be very great. And the rule for quaſh- 
ing was made abfolute. Douglas, 111. 

And by the 17 G. 2. c. 38. Where perſons fhall come Perfons temov- 

into or occupy any premiſes, out of which any other per- i*s hall be * 

. . rated in provofs 
fon aſſelſed ſhall be removed, or which at the time of tion to the time 
making ſuch rate was unoccupied; every perſon ſo re- of their reſpees 
moving from, or coming into, or occupying the fame, ſhall tions, ve” 
be liable to pay ſuch rate, in proportion to the time that 
ſuch perſon occupied the ſame reſpectively, under the like 
penalty of diſtreſs, as if ſuch perſon ſo removing had not 
removed, or the perſon coming in or occupying fad been 
originally aſſeſſed in ſuch rate; which proportion, in caſe 
of diſpute, ſhall be aſcertained by two juſtices. ,. 12. 

In the caſe of KX. v. St. Mary the Leſi, Durham, the The owner cf a 
reverend H. Egerton appealed againſt a poor rate for e 
being over rated z and moved that he might be rated for oy. : 
two rooms only, part of his dwelling houſe, and the garden 
behind it, as occupied by him, together of the yearly value 
of 51. inſtead of 241: at which the houſe, with the ſtable 
and garden, were charged. The ſeſſions allowed the ap- 
peal, and-the-rate was amended. And they alſo ſtated : 

That the former occupier of the premiſes in queſtion had 
been rated at 241. a year. In 1783 the premiſes were not 
rated at all, being empty: In Augaft 1783 the appellant 
purchaſed the premiſes for 585 l. and repaired the fame; but 
neither he nor. any other perſon reſided therein, except as 
hereafter mentioned, but he kept the key, In one of the 
rooms the appellant keeps a lathe for his amuſement, and 
bas ſometimes a fire in that room, and three chairs and a 
Vor. III. | 3 B | table ; 


—— _ — — 


tered according 
to the alteration 
in value. 
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table; and in another room he keeps corn for his horſe; 
and he alſo occupies the garden, worth 408. a year, and the 
gardener ſometimes puts his flower- pots, ſhrubs, &c. and 
ſome of his working tools, into another part of the dwelling 
houſe, where other lumber is alſo put, but no perſon has 
ever ſlept or lodged in the honfe, nor has any furniture 
been kept there (except. as above). The appellant out of 
charity has permitted a poor man and his wife to live 
rent free in the kitchen, between which and the reſt of the 
houſe, the door of communication was flopped up; the flable 
has not been for upwards of two years uſed for any other 
' Purpoſe than a dog kennel. It alſo appeared, that about 
Five years ago, a pron offered 25 1. a year for the premiſes, 
which was refuled. The court ſaid, that as this gentle- 
man occupied the garden and part of the houſe, his ſer. 
vants other parts, and a poor man another part, but thoſe 
. occupations were not diſtin from his own, he ought 
"therefore to be rated for the whole, for it would be attended 
with great inconvemience fo have to enquire in each part- 
eular caſe what rooms of a houſe the owner occupied be- 
fore he could be rated, Order of ſeſſions quaſhed. Dum. 


and Eaft, 4 L. 477. : 


By taxation] By this ſtatute the taxation ought to be 
equal; and therefore ought to be continually altered u 
circumſtances alter. 2 Salk. 526. 

M. 12. A. and Aualey. A rate was agreed on in 
1665, by the inhabitants of Audley, which had been fol- 
lowed ever ſince till the laſt year, when a new rate wa 
made, On appeal to the ſeſſions, the yew fate wat 
- quaſhed, and the old one ordered to ſtand. By Halt Ch. |, 
The old rate, however juſt at firſt, may be unequal now, 
and therefore the juſtices cannot make a landing rate, for 
lands may be improved. 2 Salk. 526. 

And in the caſe of K. v. T. Maſt. H. 35 G. 3. which ws 
upon the appeal of T. Ma againſt a poor rate for ie 
pariſh of St. Neets, in which the appellant was rated (ot 
on mill- houſe, mills, and lands adjoining, at 1304 % 
ann. which was the full annual value thereof at that tine, 
and that . Fowler, as proprietor, occupied a dwelling bouſe 
counting houſe, capital brevrhouſe, ſtorehouſe, and obe 
appendages, merchant's yard, and abotit 5 acres of land & 
joining, for which be was rated at 29 J. per ann. but dt 
real annual value in conſequence of improvements w 
175 l.; he occupied beſides other lands and property in le 
pariſh for which he was rated aſter the. fame * 


8 


2 2 — 
* 12 2 — ——— 


Poor. (Rate.) 
There was alſo one Gorham which was rated in the ſaine 
| way- This rate upon appeal was confirmed at the Hun- 
tingden ſeſſions. . Erſtine, in 1 of the order of 
ſeſlions ſaid, the queſtion intended by the parties to be diſ- 
cuſſed was whether the occupier of a . or of an eſlate, 
ſhould be ratetl for its full value with all its improvements 
by the preſent poſſeſſor, or only according to the price which 
be paid for it, without taking into the account the value 
of his improvements. Now the rating according to the 
former mode will be attended with many inconveniences, 
as it will prevent not only ſpeculations in building, but 
will alſo check improvements in the mode of cultivating 
land ; many of which are adventures undertaken at a con- 
fiderable riſk. At leaſt in queſtions of this kind the juſtices 
have a diſcretion upon the ſubject; and this court is not 
bound to quaſh the preſent rate, unleſs it evidently appear 
to be unequal, E Kenyon Ch. J. (ſtopping Fielding and 
Gibbs contra.) The aſſeſſment for the relief of the poor 
ſhould be ſo contrived, that each inhabitant ' ſhould con- 
tribute in proportion to his ability, which is to be aſcer- 
tained by his poſſeſſions in the pariſh. Every inhabitant 
ought to be rated according to the preſent value of his 
eſtate, whether it continue of the ſame value as when he 
e it, or whether the eſtate be rendered more va- 
uable by the improvements which he has made upon. it. 
If a perſon chuſe to keep his property in money, and the 
faft of his poſſeſſing it be clearly proved, he is rateable for 
that: but if he prefer uſing it in the melioration of an 
eſlate or other property, he is rateable for the ſame in 
znother ſhape. Suppoſe a perſon has a ſmall piece of 
land in the heart of a town, which is only of ſmall value, 
and he afterward build on it, he muſt be rated to the poor 
according to iis improved value with the building upon the 
land. In ſhort, in whatever way the owner makes his 
eltate more valuable, he is liable to. contribute to the relief 
of the poor in proportion to that improved eſtate ; and 
whatever be the proportion of rating in a pariſh, whethet 
to the full value or otherwiſe, the rate muſt be equally 


made on all perſons ; there cannot be one medium of rating . 


for one claſs of perſons, and another ſor another claſs, 
Now here it appears that. the appellant was rated at the full 
annual valye of every thing that. he poſſeſſed, while other 
inhabitants were not rated ata third of their eſtates, With 
regard to the diſcretion of the juſljces ; if indeed they had 
confirmed this rate generally, without diſclofing.to_us the 
grounds on which they proceeded, we could not have 
5 | 322 4 
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tradeſmen, & c. 
rateable. 


prentices: And ſuch manufatturers and traders were 8s 


and on the caſe, as ſtated, it is impoſſible not to ſay that 


J. of the ſame opinion, Order of ſeſſions quaſtied. Duri. 
and Ea, 6 V. 154. ; 


ation was not equal, becauſe the perſonal eſtate in the pub. 


Poor: And by the whole court this rate for that reaſon was 


tber, or how far, perſonal e/tate- is liable to be rated to the 
poor; but have determined the ſeveral caſes upon their 


A farmer is not 


Holt who _—_— heard all the parties, and they not ſeem- 


Upon mature deliberation, it is confidered by tbe court, 


Poor, (Rate.) 
quaſhed the rate, becauſe the inequality does not appear 
upon the face of it : but they have diſcloſed thoſe grounds; 


they have made a miſtake. | This rate appears ſo defeflive 
throughout that it cannot be amended. Aſbburſt and Greſe 


H. 2 G. KX. and Clerkenwell. An order was quaſhed, 
which was made to confirm a poor rate, which rate was 
made according te the land tax. Objefted, that this tax- 


lick funds is not chargeable to the land tax, but it is to the 


ſet aſide. Foley, 12. | 

The court of king's bench, from the difficulties attend- 
ng the matter in practice, have all along been averſe from 
delivering any opinion upon the general queſtion, Whe- 


own particular circumſtances, or quaſhed the rates for in- 
ſufficiency m.point of form. a 

H. 5 An. & and Barker. Upon quafhing of ſeveral 
orders made relating to the poor rates, the matter in dif- 
ference was referred to the determination of the L. Ch. . 


ing ſatisfied with his opinion, they fignified their conſent in 
writing to ſubmit this queſtion to'the opinion of the judges 
of the king's bench: to wit, Whether a farmer for lit 
Feck ſhall not be chargeable and taxable to the poor rate, 
as well as a tradeſman for his flock in trade? And the 
other three judges were of opinion that a farmer for his 
ſtock is not taxable, contrary to the opinion of Holt Ch. ]. 
Whereupon the following rule of court was made: 


« that a farmer is not taxable to the poor rate for his ſtock; 
« and that a tradeſman is taxable for his ſtock in trade. 
Or, as it is expreſſed in the record, Quod firmarius, an- 
glice, a farmer, non erit onerabilis et taxabils ' ad ratas pai- 
perum pro peculiis, anglice, ſtock ; et quod artifer, ang lic 
a tradeſman, eft' onerabilis et taxabilis pro peculits, agli, 
ſtock, in arte, anglite, trade. ] L. Raym. 1280. | 
E. 10 G. 3. X. and Ving in * . Upon an 
appeal againſt a rate for the relief of the poor of the parilh 
of Witney, the canſe of appeal was, that there are within 
the ſaid pariſh many manufacturers of blankets and othet 
traders, who employ under hem many ſervants and ap. 


"Poor, (Rate.) 


aſſeſſed in the ſaid rate for their ſtocks in trade: And for 
that reaſon only the ſaid rate was quaſhed; the court of 
ſeſſions conceiving itſelf bound to quaſh the rate, on ac- 
count of the —＋ of ſuch ſtock in trade in the ſaid rate; 
ſubject however to the opinion of che court of king's 
bench on the following facts: It appeared there have lo 
been many ſuch 2 and traders within the bid 
pariſh, who have been conſtantly aſſeſſed ta the land tax 
for their reſpective ſtocks in trade, but none of whom have 
ever been charged with the payment of any rate for the re- 
lief of the poor on account of ſuch /focks : That as well the 
ſaid manufacturers and traders, as all other occupiers of 
lands and houſes within the ſaid pariſh, have been and con- 
ſtantly are aſſeſſed, in this and all former rates for the re- 
lief of the poor, as well as to the land tax, for the lands and 
houſes in their reſpeRive occupations. —The counſel who 
argued in ſupport of the order of ſeſſions cited and relied 
n the caſe of O. and Barker (above). But the court were 
not ſatisfied of the authority of this caſe. L. Mansfield ex- 
preſsly called it a ſtrange caſe. They obſerved, that the 
opinion of three of, the judges was only ſaid to be, that a 
farmer for his ſtock-was not taxable, contrary to the opi- 
nion'of Holt Ch J. But it doth not appear that a queſ- 
tion was direQly put to them, Whether a tradeſman was 
taxable to the poor for his ſtock in trade? The court 


| Preſent cafe, though they ſeemed very far from allowing 
that a tradeſman is rateable to the poor for his ſtock in 
trade. Whatever may be the future determination of that 
point, whenever it {hall come regularly before the court, 
they held it improper and inconvenient for them to enter 
into the diſcuſſion of it upon the ſeſſions order as it now 
ſtands. It would make great confuſion, if the court were 
to. give general opinions upon vague ſtates of caſes : I hey 
are to judge upon the caſe before them, and their judgment 
ought to go no further than the caſe flated to them goes. 
Whereas they have here aſked a general opinion, without 
any particular caſe ſlated. They aſk us this general queſ- 
tion; without ſtating what is ſtock in trade; or, what it is 
that the rate has taxed : or, whether theſe people have any 
ſtock in trade; or, what that ſtock in trade is; nor any 
particular deſcription of what trade is meant.— But here, 
the order of ſeſſions is clearly wrong upon the face of it ; 
auſe they ought not to have quaſhed the whole rate, 
but to have added thoſe perſons,” and that property which 
3 | 3B 3 was 


however gave no explicit opinion upon the merits of the 
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Poor. (Rate.] 


was thought were illegally omitted. And the order was 
* Mansf. 4634. Bott. 34. | 4 
7. 15G. 3. K. and Kingwood. On ſhewing cauſe 
- againſt quaſhing an order of ſeſſions which had quaſhed a 
rate for the relief of the poor of the pariſh of Ringwood, 
the ſeſſions order ſtated, That three perſons were poſleſſed 

23s coparceners of ſtock in the trade and buſineſs of com- 
mon. brewers and maltſters in the ſaid pariſh, to the value 
of 4000 J. For no part of which the ſaid coparceners, or 
any of them, were or was in the ſaid rate aſſeſſed to the 
relief of the poor of the ſaid pariſũ. And it doth not ap- 
zear to this court, that ſtock in trade hath ever before 
beep rated-in the ſaid pariſh. Therefore this court is of 
opinion, and-doth adjudge, that the faid recited rate ought 
to be quaſhed, and the ſame is hereby quaſhed accordingly. 
End this court doth hereby order a new rate to be made 
immediately for the relief of the poor of the ſaid pariſh, by 
the churchwardens and overſcers of the poor of the ſaid 
pariſh of Kingwood. —On hearing the cauſe, the court de- 
clined entering into the merits ; but as to this particular 
caſe, L. Mansfield ſaid—I have no doubt what is to be 
done with it, as the authority of X. and Hitney above is 
preciſely in point. LI think the juſtices would not have 
done. very wrong, if they had acquieſced in the practice 
which has. obtained ever ſince the ſtatute of 43 Flix. of 
not rating this ſpecies of property. The cafe of X. and 
Wrtney was determined upon this ſingle ground, that the 
jaſtices in ſeſhons ſhould not have quaſhed the whole rate, 
but ſhould have amended it by inferting the particular per- 
ſons and that property which was omitted, and which they 
thought rateable. So here, the juſtices at ſeſſions ſhould 
have amended the rate, if they thought this properly rate- 
able; and then on attempting to do it, they would have 
diſcovered the wiſdom of conforming to the practice, which 
they expreſsly ſtate in the caſe of not rating it. If they 
had tried to have amended it, how would they have rated 
this ſtock ? Are the hops, and the malt, and the. boiler to 
bo rated at · ſo much for each? Or is the trader to be rated 

for the'grofs ſum which-his whole ſtock would fell for ? If 
the juſtices had conſi.Jered, they would have found out the 
ſenſe of not rating it at all; eſpecially when it appears that 
mankind has, as it were, with one univerſal conſent, re- 
frained from rating it; the difhculties attending it are too 

at, and ſo the juſtiges would have found them. A 

5. court, the order of ſeſſions was quaſhed. Couper, 
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Poor. (Rate.) 

H. 17 G. 3. K. and the overſeers of Andaver. On a 
rule to ſhe w cauſe why an order of ſeſſions made for ratin 
ſcveral tradeſmen for their ſtock in trade towards the relief 
of the poor ſhould not be quaſhed, the caſe was, The 
overſeers made a new rate, in which they omitted to rate 
tradeſmen for their ſtock, which had been formerly rated in 
that pariſh. Upon which the other inhabitants of the 
pariſh appeal to the ſeſſions. And the ſeſſions make order 
whereby they adjudge, ©. That Mr. Jaſenb Wakefield is a 
« proprietor of ſtock in trade as draper in the pariſh of 
« {ndover to the amount of 300 l. and that the profits of 
« that trade is 15 l. a year; and that he ought to be rated 
« towards the relief of the poor of the ſaid pariſh in re- 
« ſpeft of ſuch ſtock and profits 71. each rate in the rate 
« ſo appealed _ And there was the like adjudica- 


tion as to ſevera 


faid ſeveral tradeſmen, in reſpe& of ſuch their ſtock and 
profits. —It was obje ted, that this order on the face of it 
was bad, inaſmuch as it did not appear, that the ſeveral 
perſons whoſe names were added to the rate by order of 
ſeſſions had notice of the appeal, or litigated the queſ- 
tion at the ſeſſions. They were therefore without redrels ; 
for it neceſſarily precluded them from their appeal. The 
ſeſſions as to them made an original rate, without having 
tap them an opportunity of defending themſelves. — 


court held this to be a fatal objection; and therefore - 


that the order of ſeſſions ought to be quaſhed. Lord, 
Mansfield, upon the general point, ſaid, It is a very differ- 
ent queſtion, whether perſonal eſtate is to be rated to the 
utmoſt extent, or not to be rated at all. It would make 
the poor laws very oppreſſive, if a man is to be taxed to 
the extent of his whole perſonal eſtate and income. In 
that caſe, every man who has nioney in the funds would be 
liable, lawyers for their fees, ſoldiers for their pay, and 
the like. But where men are occupiers of houſes, and 
have ſtock. in trade, whether ſuch ſtock in trade may be 
taken into conſideration, is a very different queſtion. Some 
perſonal eſtate may be rateable. But it mult be /ocal vi/ible 
property within the pariſh. It would be material to ſtate 
what has been the cuſtom of rating. If the uſage ſhould 
be to take in ſtock in trade, there would be very good 
tight to ſupport it. Let them therefore try it on the ſpe- 
cial circumſtances of the caſe. Mr. I. Afton ſaid, That if 
upon the general queſtion it ſhould turn out to be the law 

perſonal property is rateable, it muſt be then rated, 
3B 4 though 


| 


ral other tradeſmen. And the court ordered 
the ſaid rate to be amended by putting into it a rate on the 
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though it was never rated before, On the preſent quel. 
tion, the rule was made abſolute, for quaſhing the order of 
ſeſſions. Corper, 550. 2 
« 7. 17 C. 3. K. and Hill. On ſhewing cauſe againſt a 
rule for — 1 an order of ſeſſions confirming a poor 
rate, it appeared that the appellant Hill was a clothier, 
and an inhabitant of the pariſh of Bradford, where many 
other tradeſmen, particularly clothiers and manufacturer 
of woollen goods, likewiſe lived: That the church- 
* wardens and overſeers charged him to the poor rate in re- 
ſpe ol his ſtock 4n the cloathing trade which he had in 
the ſaid pariſh. Againſt which rate he appealed, alledging 
that he was not liable. The ſeſſions upon the appeal ad- 
judge him liable, and confirm the rate. In ſupport of the 
order of ſeſſions, it was argued, as follows : This queſtion 
takes a different turn from any other that has been diſcuſſed, 
For it is ſtated, not as a cafe of landholders aggrieved by 
the omiſſion of a ſet of men rateable, as they conceive, in 
reſpect · of their perſonal property; but as a. complaint by 
a tradeſman upon his being rated to the poor for his viſible 
flock in trade within the pariſh : And this is the ſhape in 
which L. Mansfield ſaid, in the Miiney caſe above, ſuch a 
queſtion ought to come on : Not, as a general queſtion, 
Whether ſtock in trade be rateable or 2 But, as a par- 
ticular one. made by an individual, Whether he is bound to 
contribute to the poor rates in reſpect of the flock in trade 
which he poſſeſſes in the pariſh of Bradford ? The whole 
* queſtion therefore depends upon the conſtruction of the 
ſtatute of 43 Eliz. Before the ſaid flatute, the directions 
of the ſeyeral ſtatutes relating to the relief of the poor were 
enerally, that all the inhabitants according to their te- 
pective properties, ſhould contribute. The ſaid ſtatute 
of. the 43 Eliz makes a diſtinction, charging firſt every in- 
babitant, and then every occupier of houſes or lands within 
- the-pariſh, Other ſubſequent ſlatutes, as for inſtance thoſe 
re)ating to the repairs of highways from time to time, en- 
added that aſleſſments ſhould be made for thoſe purpoſes 
ppon all and every the inhabitants owners and occupiers of 
lands and tenements, and alſo of any perſonal e/tate uſually 
rateable 1 the poor, As to the inconvenience that may be 
ſuppoſed would attend the rating of perſonalty, ſtock in 
trade in ſome reſpetls is rated to the land tax, as appears 
from the caſe of Miincy. But if the law authoriſes the 
iax, @ difficulty in the mode of levying it can be no objec- 
tion. Beſides, that the tax-is now ener, * in 3 
Dp in this kingdom, in Lynne, Norwich, Frome, I 70 
s in un Kingdom, in une; Nen iris 
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bridge, Warminſter, Bewdley, Blandford, and in many pa- 
riſhes of London, and- in 1 that of I hitecha- 
jel. And in the ancient ſubſidies, unto which the land 
tax ſucceeded, perſonal eſtate was always rated, —L. Manſ- 
fell ſtopped the counſel in the argument for the defendant, 
by aſking, What uſage heretofore had been in this place 
with reſpe& to rating ſtock in trade? Unto which it was 
anſwered, That the uſage was waived, and that the coun- 
{el at the ſeſſions had agreed to bring the general queſtion 
belore the court. L. Mansfield ſaid, they had no right 
to do ſo; and thought it ought to be ſent back to the ſeſ- 
ſions to ſtate the uſage. That the aforeſaid highway acts 
referred to perſonal eſtate uſually rateable to the poor, —Af- 
terwards, the caſe being ſent back, and the ſeſhons return- 
ing, that it had been the uſage heretofore in the pariſh of 
Bradford to rate perſons for their ſtock in trade, the court 
ordered the rate to ſtand, and the rule for quaſhing it to 
be diſcharged. Cowper, 613. 

H. 22 G. 3. K. v. Rodd. Upon the appeal of James 
Redd againſt a rate made for the relief of the poor of the 
borough or pariſh of Bridgewater, wherein he was chatged 
four ſhillings in reſpect of his fect in trade, above what he 
was therein charged for his houſe and ſhops, and other 
real property. 'The ſeſſions confirm the rate, and ſtate 
ſpecially.——That within the ſaid borough, it has been 
uſual and cyſtomary from the 43 of liz. and ever ſince 
the exiſtence of rates for the relief of the poor, to aſſeſs 
the inhabitants of the ſaid borough, for and in reſpect of 
their perſonal property, or ſtack in trade; and amongſt them, 
ſuch as have been of the ſame trade, and of ſimilar cir- 
cumſtances with the appellant. That the ſaid Rodd is a 
ſubſtantial houſeholder within the ſaid borough, and a 
butcher, and keeps an open butcher's ſhop therein, and 
Jays out about 6k one week with another in the pur- 
chaſe of cattle of different ſorts, which he ſells again after 
they are butchered, in ſmall pieces, whereby he receives a 
profit, by which he maintains himſelf and his family: 
and that the ſum of 4 s. is no more than his proportionable 
ſhare towards the ſaid rate, and as other butchers pay. 
The queſtion therefore ſubmitted to the court, is, Whe⸗ 
ther the ſaid Rodd is rateable for his /fcck in trade. Mal- 
late, in ſupport of the rate, inſiſted, That an uninterrupted 
uſage and cuſtom of rating this ſpecies of property, from 
the very date of the ſtatute down to the —— time, being 
expre ſsly ſtated, this queſtion had lately undergone a ſo- 
kan deciſion, and was no longer open to argument.— 

2 5 | Bearcroft 
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Bearcrof? in ly admitted, that it was not poſſible to 

diſtinguiſh. this rom the above caſe of K. v. Hill. By the 

court: Rate affirmed. Cal. Caf. 147. | 

NM. 35 G. 3. X. v. Durſley. -. J. Harris appealed to the 

Gluceſts ſeſſions 9 a poor rate for the pariſh of 
lo 


Durſley upon the following grounds; xt. That the eflate 
he rented was over-charged; 2dly. That one Hood and others 
were under- rated; and 3dly. That Mefirs. Tippots and Co. 
and ſeveral others were not rated for their goods, ſtock in 
trade, and perſonal eſſects; and for other irregularities 
therein contained. The too firſt grounds. were aban- 
doned at the ſeſſions ; but the court being of opinion that 
ſtock in trade and perſonal property ought to have been 
rated, quaſhed the rate. Bearcreft Ka. Bragg in ſup 

of the order of ſeſſions cited the above caſe of X. v. Ju 
and the caſe of K.v. Madden (a) to ſhew that ſtock in trade is 
rateable, and that the ſeſſions did right in quaſhing the 
rate. By L. Kenyon Ch. J. There is no doubt but that 
perſonal . is rateable; but the difficulty in this caſe 
is to know for what theſe perſons ſhould have been rated. 
They appeared indeed in the poſſeſſion of ſtock in trade, 


* - 


ſome to the amount of 1col, others 50 l. but the ſeſſions 


have not ſtated whether or not this property belonged to 


the ſeveral perſons whom the appellant wiſhed to include in 
the rate, or if it did, whether or not it produced profit, or 
was not liable to incumbrances equal to the value of the 
prop+rty itſelf. The bare poſſeſſion of perſonal proper? 
15,, to be ſure, evidence from which the juſtices may draw 
the concluſion that the poſſeſſor ſhould be rated; but here 
the juſtices, after 1 poſſeſſion, have raiſed a doubt 


reſpetting other facts which they ſhould have enquired into 


and determined upon. They have raiſed. a miſt which we 
cannot diſpel. The facts are not ſufficiently diſcloſed to 
enable us to draw the concluſion that theſe perſons ought 
to be rated. Order of ſeſſions quaſhed. Durnf. and Ea, 
. 6 F. 6% 
E A 36 G. 3. X. v. Darlington. G. Allan and others ap- 
pealed to the Durham ſeſſions againſt a poor rate made for 
Darlingten, becauſe ſeven perſons were not rated for their 
flock in trade. The ſeſſions quaſhed the rate, and ſtated 
as follows: That it did not appear whether ſtock in trade 
had or had not been rated in Darlington prior to 17455 
from 1746 to 1752 it had; and again from 1788 to 1794 


—— 


* 


(a) Poſt, under this head. 
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it had been rated; in Augu/! 1794 a rate was made which 
continued in force the remainder of the year, which was 
not appealed againſt in which the above ſeven perfons were 
nate for their flock in trade as yielding certain profits 
(ating them); and which the appellants contended was an 
ors that, to that time, thoſe ſeven perſons polleſſed 
fock in trade producing the profits there ſtated : This rate 
was paid by ſome of the traders, but not by others, to in- 
ſoree payment from whom no ſtep had been taken. The 
appellants then proved that thofe ſeven perſons, when the 
rate was made in Fun. 1795, kept ſhops in Darlington, and 
that each poſſeſſed a viſible ſtock in trade there, and ap- 
peared to carry on buſineſs to the ſame extent as in 1794. 
The circumſtances of the ability of thoſe feven perfons, or 
that they reſpectively made profit of their ſtock in trade, or 
that it was excluſive of their debts, or that it was a clear | 
reſidue after debts paid, did not appear otherwiſe than as 43's 
above ſtated. L. Keny» Ch. J. The caſe of X. v. Ts 0 
Durſlez (above) has been particularly preſſed upon us as a 1 
deciſion of aur own; but the preſent caſe is clearly dif- 3 
tiaguiſhable from that. There the ſeſſions had forbern to 75 
dea any concluſion from the facts proved before them, | 1 
and leſt a maſs of evidence for our conſideration, but fo 
incompleat, that we could not fay upon the facts ſtated, 
whether the parties ought or ought not to have been rated; 
whereas here the juſtices have drawn the conclufion. They 1 
have indeed added, that it did not appear to them that the 12 
ſtock was produ dive, &c. © otherwiſe than as therein · be- ö & 
« fore ſtated; but then it becomes material to ſee what is 
before ſlated; it is ſtated, that theſe perſons had large vi- 
ſible flock in trade, that in the preceding- year they were 
rated for that ſtock, and that they ſubmitted to the rate, 
for whether paid or not at the time is immaterial, no ap- 
peal having been made; then their circumſtances not be- 
ing altered, the queſtion is, Whether all this was not 
prima facte evidence for the juſtices to proceed upon, and 
whether as this evidence was not oppoſed by evidence on 
the other ſide, it was not ſufficient to enable them to draw 
the concluſion which they have drawn. * Undoubtedly it 
was ſtrong prima 2 evidence againſt the perſons rated; 
and they ſhould have diſcharged themſelves in ſuch a caſe 
by evidence, ſhewing that they ought not to have been 
rated. I feel indeed the ſeverity of compelling perſons in 
trade to make a diſcloſure of their circumſtances; but this 
„ not a. ſingular cafe ; perſons. appointed ſheriſſs in ſome 
corporations being ſometimes obliged to diſcloſe their ſitu- 
| | ation 
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pon of the rate; it was competent to them to decide on 
t 


at a 3 * 
| Poor. (Kate) 7 
ation in order to excuſe themſelves ſerving the office, 
In this caſe ſome evidence was before the Juſtices in ſup- 


weight of. it, they have decided, and we cannot now 
ſay that the concluſion they draw was certainly wrong, 
With regard to the other queſtion, this was a caſe in which 
the ſeſſions could not alter the rate, becauſe by the addi. 
tion-of theſe ſeven perſons the proportion of every other 
perſon would have been altered, therefore they were bound 
to quaſh the rate. The other judges concurred. Order of 


ſeſſions confirmed.  Durnf. and Ea, 6 V. 468. 


T. 22 G. 3. A. v. White and others. Samuel White 
merchant at Poole was rated to the poor of the pariſh of St, 
James in Paole for 13,5001. perſonal property, which con- 
ſiſted of ſhips or veſſels employed in the Newfoundland trade 
from the port of Poole. The court ſaid, that ſhips are rate- 
able property like ſtock in trade, and that this pariſh is their 


home, and muſt be conſidered ſo for the purpoſes of the 


Houſehold far- 


niture. 
Money. 


—— — not 
rateable for their 
Calarics. 


pier act (a), and confirmed the rate.  Durnf. and Eaf, 
4 V. 771. 
| Aud in the ſame caſe it was determined that houſehold 
furniture was not rateable to the poor, becauſe it produces 
nothing to the owner, id. | / 

_ Alſo in the ſame caſe it was determined that money, 
whether at intereſt or not, is not rateable. id. | 
H. 7G. 3. X. and the inhabitants of Shalflect. She 
rington's caſe, The queſtion was, Whether an officer of 
the ſalt office is liable to be rated in reſpeR of his ſalary ?— 
It was argued, in behalf of the officer, that he is not liable; 
That aſſelſments for relief of the poor muſt be made ac- 
cording to the perſon's viſible ability within the town or 
place where he inhabits; and without having regard to 
any other eſtate which he hath in any other town or place. 
That this is a'tax upon the profits of the man's daily la- 
bour.—On the other hand, it was inſiſted, that he 
is rateable for his ſalary within the words as well 3 


meaning of the ſtatute, which have been always conſtrued 


with favour and” latitude : That it is- reaſonable, where 

rſons derive à benefit from the pariſh, that they ſhould 
Fabmit to the burdens of it: That if the officer becomes 
chargeable, the pariſh muſt maintain him: That ery 
man is, for every ſort of perſonal property which hath 2 
certain produce, rateable to the relief of the poor in the 


— 


| (2 26 C. 3. 6. 30. _ parilk 


— 
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iſn where he lives: That this is a fixed, certain, per- 
manent produce, as to the value; it is no otherwiſe caſual 
or contingent, 14 in * of 2 man's continuance 
in his office z if he ceaſes to be in office, he will ceaſe to 
be taxed ; That theſe ſalaries have been thought to be fit 
objects of taxation to the land tax; and there is much 
ſtronger reaſon why they ſhould be ſo to the poor; they 
are — named in the land tax acts, which ſhews that 
they are fit objects of taxation in general. By the 
court: This ſpecies of property is not mentioned in the 
at; nor has it any analogy to thoſe ſorts of property that 
are mentioned therein, The whole ſcgpe of the argument 
for the taxation- is foreign to the queſtion ; namely,” that 
a man may be rated in his pariſh for his perſonal eſtate. 
Now a _ Nr - 3 1. he worth 2 
ment of all his debts; which cannot eaſily appear, ſo 
oy be rated. But that is not the queſtion here. He is 
here rated for this ſpecific property, as lying in the pariſh, 
which he ought not to have been. And we are all of opi- 
nion, that this is not ſuch a ſpecies of property as can be 
rated to the relief of the poor, as perſonal eſtate within the 
pariſh, Burr. Mans. 2011. | | 
Alſo in the above caſe of X. v. Fhite and others, it was 
determined, that a collector of the cuſtoms for his ſalary ; a 
captain in the navy; or a mezxchant's clerk ; or the maſter 
of a merchant veſſel for their pay, are not rateable to the 
poor. Durnf. and Eaft, 4 L. 771. 7 
On Ree to confirm a tax laid by the juſtices on the Tolls taken in 
tell of a corporation, Holt Ch. J. ſaid, That on a reference rateable. 
to him by both parties, he was of opinion, that the toll was 
not exempted, but chargeable, though part of it was to 
maintain the mayor. 3 Keb. 540. LY EY 
M. 12 C. 3. K. and Rebow, The queſtion was, Whe- Tolls of a lights 
ther the tolls of a light-houſe were rateable to the poor? In able. 8 
ſupport of the rate, it was urged, that if a maſter puts a 
N * R gains a a : 
preſent ca ight-houſe was actually 
2 as «INORG TONE ; that the annual mom is the 
Aure of the value; and if over-rated,, the ſeſſions can 
relieve, On the other hand, it was objected, that the 
houſe only is rateable, and not the tolls; that here they 
have rated a ſmall building of no value but as a light- houſe, 
and ſcarce ten yards of land, as bringing in 14001, a year: 
That'the toll is colleted of ſhips paſſing by, not coming 
in: That there are about twelve ſuch light houſes in the 
Kingdom, and that-noge- of them before this inflance have 
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Tolls taken up- 
on a river are 
pateable, ; 


* 
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ever been attempted to be rated in reſpect of the tolls there. 

of. ——After having taken time to confider, L. Mangfeld 

delivered the refolution of the court : We are all of opi- 

nion, that the tolls being raiſed from veſſels from different 

parts all over the kingdom, are not to be conſidered as lo- 

cally related to the * and as ſuch are not chargeable 
oft 


to the poor rate. 3 + | 
EZ. 17 G. 3. X. and the inhabitants of Curilingtin. This 


caſe came beſore the court upon a rule to ſhew cauſe, why 


an order of ſeſſions quaſhing a rate for relief of the poor of 
the pariſh of Curdington ſhould not be quaſhed as to the 
aſſeſſment upon Aſhley Palmer eſquire. The caſe ſpecially 
Rated was, that A/bley Palmer eſquire is ſeiſed in ſee of the 
right of navigation of that part of the river Ouſe, which 
lies between Erith in the county of Huntingdon, and the 
town of Bedford, and of all the tolls ariſing for the carriage 
of coals and other goods upon that part of the navigation! 
That he hath power to erect fluices and ſtaunches tor the 
better keeping up the water and carrying on the ſaid na- 
vigation, and that tolls are paid for paſſing through every 
Nuice, and in a different rate for different fluices : Tat 
one ſluice is erected in the pariſh of Carding/on, at which 
the toll is 3 d. a chaldron or load weight: That Mr. Pal. 
mer doth not reſide in the pariſh of Cardington, nor hath 
he any perſon reſident at that ſluice to receive the tolls; 
but that the tolls for that fluice are received at Barfird 
or Eaton: That neither Mr. Palmer, nor any other of the 
former proprietors of this navigation, were aſſeſſed to the 
poor rates for their fluices or for the tolls or profits: But 
they have for many years been aſſeſſed to the land tax.— 
Againſt the rule, it was -argued, That tolls and other 
yearly. profits being ſpecially charged in the land tax ads, 
and not in the aft of 43 Elix. is a proof that the parlu- 
ment did not intend this ſpecies of property to be charged 
to the poor. Beſides, as Mr. Palmer does not reſide in 
the pariſh, nor is even the toll received in the pariſh; ii 
aſſeſſable at all, it muſt be aſſeſſed where received, and not 
in the pariſh of Cardington. And to this purpoſe was 
cited the caſe of Reboy as direAly in point. If any diſ. 
tinction could be made between the two caſes, it is, that 
the preſent is rather ſtronget than that; becauſe there two 

rſons were conſtantly reſident in the light-houſe, the 
tolls of which were the object of the rate. But here, 
neither Mr. Palmer, nor any body who could repreſent 
him, reſided in this pariſh. In ſupport of the rule, it 
was contended, that this ſpecies of property, though ly 

exp 


* - 


Poor, (Rare.) 


expreſsly within the words, was clearly within the meaning 


of the ſtatute of 43 Elia. That there could be no diſſer- 
ence between theſe tolls and thoſe of any other deſcrip- 
tion; as the tolls of a market, or the like, which are 


clearly aſſeſſable to the poor. In the caſe of Rebow, in- 


quiry was directed to be made as to the tolls of bridges; when 
it appeared, that Fulham bridge tolls are taxed at the rate 
of 5001. a year. Why not affeſs theſe tolls. as well as 
them? As to the objettion of their not being received 
within the pariſh, they might be received there if Mr. Pal- 
mer Choſe; they are not neceſſarily payable elſewhere. 
But-the material thing is, that they ariſe within the pariſh. 
The conſideration for which they are paid, is the paſſing 
through the ſluice within the pariſh ; and if a boat went no 
farther, the toll was to be equally payable. It is therefore 
completely due within the pariſh. The ground of the de- 
ciſion in Rebow's caſe was, that the veſſels did-not come 
within the pariſh, therefore the tolls were not due there; 
but ' here, they ariſe and are due within the pariſh — 

The court ordered the caſe to ſtand over, - that inquiry 


might be made as to the cuſtom of rating this deſeription 


of property in other places. In anſwer to the inquiries, it 
was returned on the part of the plaintiff, that out of 14 
luices, being the whole number erected upon this naviga- 
tion, one only was rated to the poor; that the river Jil, 
near Bury, the Northampton river, Larke, Ouſe, and Stower, 
were none of them taxed. On behalt of the defendant 1t 
was ſtated, that the tolls at Marlow, Oxford, Reading, and 
ſeveral others on the river Thames, were all rated to the 
poor. Upon the whole, the court was of opinion, that 
theſe tolls are rateable ; and therefore direfted the rule jor 
quaſhing the order of ſeſſions to be made abſolute, aud at- 
hrmed the rate. Cowper, 572. 

And in the caſe of K. v. mayor, &c. of London, M. 31 
G. 3. It was determined, that the barge-way and toll-gate 
in the hamlet of Hampton Hick (purchaſed by the city of 

on by virtue of 17 G. 3. c. 18.) were rateable towards 
the relief of the poor in that hamlet, for ſuch part of the 
tolls as became due therein, notwithſlanding the tolls were 
collected in another pariſh. Durrf. and 5 41. 

And alſo in the caſe of K. v. Page, H. 32 G. 3. It was 
determined, that where by a navigation act the proprietor 
was entitled to a toll of 4 s. per ton for goods carried from 
Azading to Newbury, or from Newbury to Reading, and to a 
Propottionable {um for any lels diſtance ; and was alſo ena- 

to appoint any place of collettion; it was held = 
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Lands convert - 
ed into a dock 
are rateable. 
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the tolls for goods carried the whole voyage from Read; 
to Newbury, were rateable at Newbury, though in fact th 
are collected in a pariſh between Reading and Newbury ; 
becauſe the tolls become due where the voyage is com- 
pleted. - V. and East, 4 V. 547. 

E. 26 G. 3, X. v. Dock Company of Hull. Two jul. 
tices allowed a rate for the relief of the poor of the 0 
of Sculcoates. The ſeſſions confirmed the rate, and flat 

the following caſe: That commiſſioners, in purſuance of 
an aft 19 G. 3. purchaſed lands in the pariſh of Sculcoates, 


which both before and after the purchaſe were aſſeſſed to 


Property. By. 


the land tax, and all parochial aſſeſſments, in common 
with other lands within that pariſh z and that the Dock 
Company converted 3 acres 2 roods and 29 perches of the 
ſaid land into part of a dock or baſon, which in the whole 
contains ten acres: That the company in 1783 received 
a clear profit for tonnage of ſhips of 3,700 l.; and that they 
do not owe any money under the authority of the ſaid at: 
That on 7th May 1784 38 rate was laid on the lands and 
tenements in the ſaid pariſh at 1 s. 4 d. in the pound, and 
that patt of the dock which lies in the ſaid pariſh was rated 
at 8001. : 591. 6s. 8d.——It was obſerved in ſupport of 
the rate, that the land purchaſed was aſſeſſed both before 
and after the purchaſe, and which by improvement pro- 
duces more than it did before, and the improved value can 
afford no reaſon why it ſhonld ceaſe to be aſſeſſed: The 
rate had been increaſed according to the improved value of 
the land. —On the other hand it was ſaid, that this pro- 
rty was rated as land, when the act had declared that the 
ares of the proprietors ſhould be conſidered as perſona! 
he court : This is landed property lying 
within the pariſh, which clearly was the ſubjact of a rate 
before the paſſing of this act: Then the queſtion is, Whe- 
ther the aft exempts this property which was rateable and 
rated before; but there are no words of exemption. As 
between the heir and executor this is to be conſidered 38 
perſonal property; but the legiſlature did not intend te 
alter the nature of it in any other reſpect. Rate con- 
firmed. Caf. by Durnf. and Ea, 1 V. 219. 

T. 17 G. 3. K. and Miller.” Caſe ſpecially ſlated. Mn. 
Skillicome of the pariſh of Cheltenham in the county of Glau- 
cefler demiſed to William Miller eſquire of the ſame pariſ 
certain lands containing about four acres, with buildings 
thereon, and a certain well of mineral water thereout ariſing; 
called the Cheltenham Spa, at the yearly rent of 100 40 


| The lands and buildings thereon, independent of the 72 


En . 
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are of the annual value of about 20 J. And the overſeers 
rated him to the poor as for an entire eſtate of 100 l. a year. 
It was argued; that the mineral water is not an object of 
taxation. And the uſage with reſpect to other places in 
different parts of the kingdom was alledged, as at Matloch, 
Buxton, and Scarborough. None of thele were ever 'rated, 
and the reaſon is, becauſe they are not a ſubject of taxation 
within the words or meaning of the ſtatute of 43 Eliz.— 
By L. Mansfield : Nothing can be plainer than the preſent 
caſe. This is not a rate upon the profits of the well, but 
upon four acres of land let to the defendant at 100 l. a 
year; and the value ariſes, partly from the buildings, and 
partly from the ſpring that produces the mineral water, 
Therefore; the profits of the ſpring are part of the produce 
of the land. In Worceſterſhire and Cheſhire, where there are 
ſalt ſprings, the rent of the land is increaſed conſiderably 
on that account. So here, the conſideration of the well 
increaſes the rent. It is pact of the produce of the land; 
_ therefore, as ſuch, ought to be rated. Cowper, 
19. 
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E. 23 G. 3. AX. v. St. Nicholas Glouceſler. The mayor Engine houſe 
and burgeſſes were poſſeſſed of a houſe in the pariſh of &. nen 


Nichalas in Glouceſler, and eredted a machine in a ſtreet 
leading by the ſaid houſe for weighing waggons, carts, &c. 
for which they received 2 d. per ton for what was weighed 
there, but that perſons were not compellable to weigh their 
cartiages; that the ſteel-yard part of the ſaid machine was 
in the ſaid houſe which was called the engine houſe : That 
the houſe, excluſive of the profits of the machine, was worth 
51. and the profits worth about 401. a year: That the mayor 
and burgeſſes were rated for the machine houſe 241.: 1 J. 16s. 
hy the court, The machine and the houſe are one en- 
tire thing, and are together rated, the ſteel-yard is the 
moſt valuable part of the houle ; the houſe therefore applied 
to this uſe, may be ſaid to be built for the ſteel- yard, and 
not the ſteel- yard for the houſe : the clear profits are un- 
doubtedly rateable, but a liberal allowance ought to be 
made for wear and tear, labour and attendance.—Rate af- 
frmed. Cal. Caf. 262. (rin | 
Allo in the caſe of K. v. Hogg, F. 27 G. 3. it was 
holden, that a houſe wherein there was a carding machine 
for manufatturing cotton, although the engine was not 
ved to the premiſes, but capable of being moved at plea- 
lure, and that the building was worth only 2 guineas a year, 
which together with the machine was rated at 261. ; and 
that it was the uſage of the place not to rate perſonal pro- 
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2 perty; yet the eourt held the ſame rateable. Cal. Caf266, 


| Duff. and Baſh, 1 V. 731. 
2 A private build- : In the cafe of Reb/on v. Hyde eſquire, and al. T. 23 6. 3. 


ing uſed as 2 N / 4.25 
dee is rate- it was determined, that a private building always uſed as 2 
able, *  ehapel, and by contraft never to be uſed for any other pur. 


poſe whatſoever, bur not conſecrated, is, if a profit is made 
. of it by letting out the pews or otherwiſe, rateable to the 
poor. But if it were abſolutely given to the publick, it 
5 might be a ſtrong ground for ſaying that it was not rate- 
| able. Cal. Caf. 310- 
An ams heuſe But in the caſe of K. v. Yaldo eſquire, T. 23 6. 3. it 
W appeffed that Mr. Maldo, about 6 years before, pulled 
down a houſe for which he was rated to the poor 8 guinea 
a year, and built on the ſame ſpot a new one, which was 
now rated; in which houſe ten poor girls were educated, 
maintained, and brought up, on his charity, and he pro- 
vided and paid a woman to ſuperintend and inftrutt them. 
That this woman and the ten children were the only inhahi- 
tants in the houſe, which was ſolely appropriated for this 
or furs Mansfield : Mr. Naldo makes no profit of this 
ding, and it is ſufficient that this is ſo in fact, and 
the profit is here in fact applied to publick and charitz 
ble uſes. Buller J. Do you mean to argue that if a 
man gives all he has in charity, he fhall apply ſomething 
| more in charity? Rate quaſhed. Cal. Caf. 358. 

A qunaker meet- In the caſe of K. v. #22dward and another, M. 336.7 
| ————— The truſtees of a quaker meeting-houſe were rated to the 
x is made, is nct poor for the meeting-houfe, the — ſtory of which 
1 . is divided into a number of ſmall rooms, one of which i 
occupied by a perſon called a door-keeper, whoſe buſinels 
it is to attend the door when neceſſary, and keep the mett- 
ing-houſe clean, for which he has a {mall ſalary. The te- 
maining apartments are either not occupied, or appto- 
priated to the uſe of poor perſons maintained by tht 
quakers. The meeting- houſe is ſolely appropriated to . 
ligious and charitable purpoſes. The truſtees, who are the 
perſons rated, do not receive any rent for the ſame, but c 
the contrary, are ſubſcribers to the fund for charitable do- 
nations. None of the benches in the meeting-houle 1. 
ct, nor is any pecuniary or other advantage made thereol 
-The Court without hearing any argument, ſa, 
that it was impoſſible to ſupport this, rate on the truſts 
who had no intereſt in the premiſes; and that though ti 
 meeting-houſe might hereafter be applied to any other pi 

% poſe, there was no occupier of it at preſent, nor any 


mate of it, Diurrf. and Eaft, 5 L. 79. 


- 
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In the caſe of K. v. Jahn Catt, T. 35 G. 3. it was deter- A f:hoolmaſter 

mined, that the maſter of a free · ſchool, appointed by the p flng a 
minifler and inhabitants of the pariſh under a charitable den belonging 
truſt, whereby a houſe, garden, and other property were 59 te 099 
aſſigned for the uſe and habitation of the maſter and his fa- . 
mily, freely without payment of any rent, income, gift, 
ſum of money, or other allowance whatſoever for, or out 
of the ſame, for the teaching of ten poor boys, of the in- 
habitants of the pariſh ; is rateable to the poor for his oc- 
cupation of the ſame. 2 and Eaſt, 6 V. 332. 

The overſeer of Sole Nayland in Suffolk made a rate in Quit-rents and 
which he charged the quit rents of ſeveral manors within can 7 — 
the pariſh ; which rate the juſtices refuſed to ſign, becauſe rateable. 
the _ rents ought not to be taxed: Whereupon the 
overleer, on application to the king's bench, obtained a 
rule to inforce the juſtices to ſign it; which was ſtrongly 
oppoſed, becauſe no inſtance could be given that ever the 
quit rents were charged: but the court ordered the rate to 
be ſigned, and a warrant to diſtrain ; ſo that if any perfon 
thought himſelf aggrieved, he might bring an action upon 
the diſtreſs, and the matter in law be brought in queſtion, 

Curth. 14. M. 3 J. 2. ' 

In another ike caſe, Eyre J. ſaid, that a quit rent is 
not taxable to the poor, for the tax ought to be laid on 
the occupier : But Holt Ch. J. ſaid, it was otherwiſe ruled 
b Be cale of one Williams of Suffilk, Comb. 264. 7. : 

Finally, in the caſe of K. and Yandewall, E. 33 G. 2. 
this point came fully to be conſidered. Samuel Vandewall 
eſquire, lord of the manor of Aldenham, was charged to the 
poor rate, for the manor itſelf (excluſive of the demeſne 
lands), conſiſting, as was ſtated, of quit rents, fines for 
renewal of copyholds, and other caſual fruits and profits, 
the whole amounting to about 1301. a year ; the ſaid 
Samuel Vandewall occupying nothing elſe in the pariſh, 
On appeal to the ſeſſions. the juſtices confirmed the rate, 
ſetting out this ſpecial caſe. The order being removed by 
cerliorari, it was objefted, that the lord was not an inha- 
bitant, nor were the rents and profits of the manor rateable 
under the ſtatute,. being neither lands, houſes, tithes, nor 
any of the things recounted . in the ſtatute. It was ar- 
gued in ſupport of the rate, that theſe words were only put 
a examples; that the ſtatute hath not determined what . 
ſpecies of property is or is not taxable, but that has been * 
hxed by the reſolutions of the courts ; that perſonal eſlate 
5 taxable, though not mentioned in the ſtatute; that the 
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lord is an inhabitant in this reſpe, or if not, yet the fl. 
tute mentions, “ inhabitants, parſons, vicars, and other; ;” 
and the authorities were cited, where it is ſaid to have been 
determined, that tradefmen are rateable for their ſtock in 
trade; that a toll of a market is taxable ; that ground 
rents are taxable, and alſo quit rents. On the other 
hand, it was obſerved, that quit rents iſſue out of lands, 
which have already been full rated in the hands of the oc- 
cupier, and therefore are not liable to be rated again; that 
. Caſual profits are of the ſame nature; they are part of the 
' profits of the land, which hath already been fully rated; 
that it is impoſſible to be law, that ground rents are rate- 
able, they are of the nature of all other reſerved rents on 
. . teaſes for years; that tolls (if rateable) are only ſo becauſe 
not rated in any other ſhape; that few mines are ever 
rated, though expreſsly named in the ſtatute, becauſe thei 
profits are caſual ; that if ground rents are rateable, this 
will equally extend to all other rents whatever, which is a 
matter of the utmoſt importance. By L. Mansfeld: 
The authorities that have been cited are only ſcraps and 
ſtrange Ruff, And he delivered the reſolution of the court, 
that the rents and caſual profits of the manor are not rate- 
able to the poor; which he ſaid was fo clear, that there 
was no need to enter into reaſonings about it: And ſo far 
as appeared to the court, ſuch. rents and profits had never 
been attempted to be rated before; and there is no colour 
for. che attempt now, after more than a century and a half 
fince the making of the act upon which it is grounded. 
Burr. Mansf. 991. Black. Rep. 212. 


O every inhabitant] 7. 19 C. 2. X. and the church- 
wardens of Heobly. The court refuſed to grant a manda- 
mus, direfting to inſert particular perſons in the poor rate, 
upon affidavirs of their ſafficiency,- and being left out to 
prevent their having votes for parliament men; for that 
the remedy was by appeal, and this court never went fur- 
ther, than to oblige the making the rate, without meddling 
with the queſtion,” who is to be put in- or left out; of wich 
' the pariſh officers are the proper judges, ſubject to an ap- 
| peal. Str. 1259. Fit | | 
Thefarmer, nd And 0 occupier} The farmer or occupier ſhall pay 
— and this uh xr; Sat . Hader, who is never to be taxed 
— for his rent; for then the landlord would pay twice 
Dalt. 165. . . 4 
| And the reaſon why the occupier is to be ſo charged ie 
that the poor rate is not a charge upon the land, but * 


* 
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the oecupier in reſpect of the land. Fitz- Gib. 297. Cafe 
and Stephens. . N 2 
NM. 11 G. Theed and Starkey. | The leſſor covenants 
with the leſſee, to pay all taxes on the lands demiſed. The 
leſſee brought an action of covenant, and aſſigned for breach 
the not paying of the rates to church and poor. Upon de- 
murrer it was obje Red, that thoſe rates are perſonal charges, 


and not on the land: And for that reaſon the defendant 
had judgment. 8 Mad. 314. 


Occupizr of lands, houſes] E. 1 An. 


others; for no man, by - appropriating his lands to an hoſ- 
- pital, can diſcharge or exempt them from taxes to which 
they were ſubje& before, and throw a greater burden u 
his neighbours. 2 Salt. 527. 

But with reſpe& to the hoſpital itſelf, it wa? determined, 
in the caſe of It. Luke's hoſpital. for lunatics, M. 1 G. 3. 
that ſuch hoſpitals are exempted, excepting only thoſe 

rts of them which are inhabited by the - Ha, belong- 
mg to the hoſpital ; as the chaplain, pbyſician, and the 
like, in Chelſea hoſpital ; and theſe apartments are to be 
rated as fingle tenements, of which the ſaid officers are the 
occupiers. The reaſon why the apartments of the ſick or 
mad perſons in the preſent caſe are not to be rated is, that 
there are no perſons who can be ſaid to be the occuprers of 
them. For it would be abſurd to call the poor objects 
ſo with reſpe& to this purpoſe ; and the leſſees of the hoſ- 
pital in truſt for the charitable purpoſes to which it is ap- 
plied, cannot with any propriety be conſidered” as the oc- 
cupiers of it; ngy, laſtly, can the ſervants of the hoſpital, 
who attend there for their livelihood: And. no other per- 
fons (ſaid L. Mansfeld) can with any ſhadow of reaſon 


be conſidered as the occupiers thereof. Burr. Mans. 1053. 


Black. Rep. 249. 

T.9G. 3. K. and the inhabitants of Sr. Bartholomew's 
the Leſs. The mayor and commonalty of the city of London, 
governors of $?. Bartholomew's hoſpital, pulled down ſeveral 
old houſes belonging to the hoſpital, the tenants whereof 
had been uſually aſſeſſed to the poor rate, and on the ſcite 
of the ſaid ancient houſes ereted ſeveral piles of building 
tor the uſe of the ſaid hoſpital, and incloſed an area within 
the lame for the benefit of the patients. The pariſh officers 
aſſeſſed the mayor and commonalty to the poor rate in re- 
ſpett of the premiſes. The queſtion was, Whether the 
governors of the hoſpital are rateable to the poor in * 
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| By Holt Ch. J. Hoſpitak, ww 
Hoſpital lands are chargeable to the poor, as well as far raceable, 
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of the buildings and area abovementioned ?—By L. Man. 


field : The poor rate muſt be charged upon the occupiers, 


In the caſe of St. Luke's hoſpital, and of Chelſea hoſpital, 
the officers were rated as occupiers. The corporation are 
not in fact occupiers : The poor are occupiers, but they are 
not -rateable : The general rule muſt be followed: That 
rule is, That you muſt find an occuprer to be rated. The 
poor people cannot be rated at all. The ſervants cannot 
be rated as _—_— nor can the corporation be charged 


| as occupiers. Burr. Mansf. 2435. x 
The maſter T. 14 C. 3. K. and Gardner. The maſter and fellows. 
leges are rate= Of Catherine Hall in Cambridge purchaſed ſeveral houſes in 


able as a corpo- the pariſh of S. Botaſph, and pulled them down, and 


amongſt other particulars converted part of the ground on 
which the ſaid houſes had ſtood into an area, and planted 
the ſame with trees for ornament. The pariſh. aſſeſſed 
them for the ſame to the r'rate. The queſtion was, 
Whether the maſter and fellows, being a body corporate, 
are liable to be rated In ſupport of the rate it was ar- 
gued, that corporations having lands may be rated, and 
are to be conſidered as inhabitants in reſpect of ſuch lands. 
Lord Coke (2 In. 703.) in his expoſition of the ſtatute of 
22 H. 8. c. 5. for the repair of bridges, commenting upon 
the word inhabitants, with reſpett to what perſons are in- 
cluded under that deſcription, ſays, every corporation and 
body politick having lands which they poſſeſs and have in 
their own hands, are inhabitants within the purview of the 
faid ſtatute. And in the caſe of Thursfield and Jones 
(1 Jenes 187.) the court held, that the maſler and wardens 
of the company of wax-chandlers were chargeable to the 
repairs of the church in reſpect of their/corporate lands. 
And no reaſon can be given why they are not equally ſo 
under the ſtatute of 43 Ez. for the relief of the poor.— 
Againſt the rate it was inſiſted, that corporations are not 
rateable, becauſe the remedy of impriſonment, upon failure 
of diſtreſs, is impoſlible; and the remedy by diſtreſs alone 
is inadequate, The caſe of $/.- Luke's. hoſpital ſhews, that 
nothing can be rated which doth not yield a profit. Tie 
advantages gained by this area are juſt like thoſe which ate 
gained by S!. Bartholomew's boſpital by . their area. But 
with regard to the profit accruing from it, the ſubject mat- 
ter * the poſſibility of rating it: for _ 1s 
more apparent, than that where property 18 the ſubje of 
a rate, the value of it muſt be certain, becauſe the meaſure 
of the profit is the meaſure of the rate. But here, nothing 
is or can be received, and therefore there can be wy 


Poor. (Kate.) 
to pay.— By L. Mansfield: The queſtion is, Whether 
in law a corporation may be conſidered as occupiers or in- 
habitants ? By the ſtatute of Eliz. all lands and all real 
property are rateable to the poor; and muſt have occupiers 
and «rhabitants, in reſpect of taxation: therefore if a man 
has no tenant, and is ſeiſed of lands in fee, he is ſaid to 
occupy them himſelf, or by his bailiff or agent. No caſe 
hath been inſtanced to fhew, that a-corporation is exempted 
from this tax; and I can find no authority in law which 
ſays they cannot be rated. And the authorities which 
have been cited tend to prove, that corporations are rate- 
able both as #nhabitants and as occupiers ; if they are liable 
in reſpect of the repairs of bridges and of churches, they 
are equally ſo by the ſtatute of E/izabeth in reſpett of the 
par. As to the other objection, that this area yields no 
profit, and therefore ought not to be rated, the anſwer 
is, that the value is in the judgment of the aſſeſſors ; and 
if the college think themſelves over-rated, they have their 
remedy by appeal, Mr. J. Alan: I have no idea but 
that the corporation 'may be occupiers; and as to the 
remedy of levying a duty upon a corporation, the books 
all agree that it can be levied, though they differ in the 
mode. Sheppard, in his treatiſe upon corporations, ſays, 
« If a ſum of money be to be levied upon a corporation, it 
„ may be levied upon the mayor or chief magiſtrate, or 
« upon any perſon being a member of the corporation.“ 
But in the cale of the city of London concerning the duty of 
water-bailage (1 Ventr. 351.) it is different, and is thus, 
Note, It was ſaid that for a duty or charge upon a cor- 
«- poration; every particular member thereof is not liable: 
« but proceſs ought to go in their public capacity.” And 
this is the right law. In the caſe of Thursfield and Jones 
(Skin, 27.) the corporatien were cited, not by their pro- 
= names, but in their pelitick capacity: and the court 

id, „If the company had neither land nor goods, there 
* was no way to make them appear; but if they ſtood out, 
they muft Jie by the heels id their natural capacity.“ 
Therefore the idea that a corporation is not liable to be 
rated or amenable by proceſs in reſpect of a rate is not well 
founded. Beſides, by the act of 17 C. 2. c. 38. the re- 
medy of diſtreſs is extended beyond tlie particular pariſb, 
into other precin+<, and even into other counties. So 
that their property is anſwerable, though they cannot per- 
ſonally be puniſhed. The other two juſtices concurred, 


that the maſter and fellows, as a corporation, were liable 


to be rated. Couper, 79. 
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H. 17 E. 3. Ola Mindſor v. Mathews, Samuel Mas hetos 
was rated to the poor rate for a keeper's lodge in Windſor 


Great Part, and two acres of land which he occupied as 
one of the keepers of the ſaid park, which rate was cons 


firmed at the ſeſſions. And by the court it was deter. 
mined, that royal palaces, in the occupation of the royal fa. 
mily, are not rateable to the poor; but that ſervants occu- 
pying ſeparately houſe and land belonging to the crown, 
whether they pay for the ſame by rent, or by ſervice, are 
rateable. Cal. 4 1. 5 

7. 26 G. 3. L. Bute v. Grindall and another. This 
cauſe was tried at the aſſizes in Surrey before Gould,]. 
When the jury found a ſpecial verdict which ſtated inter 
alia that L. Bute was duly appointed ranger of New Part 
near Richmond ; and had granted to him the cuſtody of the 
houſes, lodges, &c. and alſo the herbage and pannage of the 
ſaid park. That ſome part of the park is incloſed lands, 
ſome part thereof meadow, and ſome part arable land ard 
ſown with corn, rye-graſs, and clover, in the ordinary 
courſe of huſbandry : That the meadow has been always 


' mowed and the hay thereon made by perſons paid by the 


king, who alſo found the hay-ſeed ; that 66 loads of hay 


when made has been always carried by the king's waggons 


into the park for the deer, and the overplus was ſtacked up 
for the ule of the king's horſes, and the ranger's horſes, 


and eat by them, but never any ſold: That when the ara- 


ble land was ſown with corn, the ranger found the ſeed; 
and when with rye-graſs or clover, the king found the 
ſeed; and was manured, plowed, and ſown by the king's 


- ſervants and horſes, and reaped-by the ranger, and ſold for his 


benefit, and the king had no part; that the ſtraw was uſed 
for thatching the hay ricks, and by the king's cart horſes. 
That the profits arifing to the ranger from the ſaid lands 
are worth 1001. a year ; but the herbage and pannage of 
the park have yielded no profit to the ranger. —By L. 
Mansfield : The queſtion is, Whether the plaintiff is rate- 
able at all? Not for how much or in what proportion. It 
is clear he is not rateable for the herbage and pannage, be- 
cauſe they yield no profit ; bit there is a parcel of land in- 
cloſed which he ſows, and afterwards reaps the corn from, 
to the amount of 1001. a year ; therefore he is occupier; 


and guo nomine occupier can make no difference whether by 


gift or for wages. Buller J. It is immaterial what in- 
tereſt the occupier has in the lands, whether he holds 3s 
tenant at will, or any other tenure : It is not neceſlary ta 


inquire into the occupier's title, Durnf. and Eaft, 337 2 


Poor, (Rate.) 
E. 28 G. 3. L. Amberft v. L. Somers and others. The 
queſtion for the opinion of the court was, Whether ſtables 


zented by the colonel of a regiment by order of the crown, 
for the uſe of the 2 * were liable to be rated for the 


relief of the poor. The court were of opinion they were 
not rateable. That neither the poſſeſſions of the crown 
or of the public are liable to be rated to the poor, Durnf. 
and Eaſt, 2 V. 372: | | 
M. 30 G. 3. K. v. Hurdis. Upon the appeal of Fames 
Hurdis againſt a poor rate at the ſeſſions at Seaford, the rate 
was confirmed, ſubject to the opinion of the court on the fol. 
lowing caſe ; The appellant objected to the rate, becauſe 
one ood, gunner of the king's fort and battery at Seaford, 
who was a ſervant to his — * and not in his own right 
the occupier of the dwelling-houſe thereto belonging, and 
who therefore ought not to have been charged in the rate, 
was inſerted therein, and charged as the occupier of the 
battery houſe 10s. At the time of making the rate he 
was, and {till is a head or maſter gunner, and acted as ſuch 


in the fort or battery of Seaford. The fort and battery 


houſe are the property of the crown. A maſter gunner 1s 
a warrant officer appointed and removeable at pleaſure by 
the taſter general of the ordnance ; though his office is 
uſually conſidered as a proviſion for life, Mond being ſa 
employed in the fort, occupied the whole of the houſe, ex- 
cept one room, which 1s allotted to the under-gunner by 
direction from the ordnance ; and the furniture of this 


houſe belonged to Mod. The inhabitants of the town, 


port, or pariſh, paying to the poor rate thereof, have a right 
to vote in the election of members of parliament fer the 
town and port; and the appellant is an inhabitant of that 
deſcription,——L. Aenyen Ch. J. I do not feel that my 
opinion upon this ſubje&t militates againſt any decided 
caſe; but I. ſhall determine upon the ground of poſitive 
law, as it is laid down in the 43 Cl. wh 
occupier of lands, houſes, &c. to be rated to the relief of 
the poor. Now it is expreſsly ſtated in the caſe that Food 
way the occupier of the battery hauſe : and though perhaps it 
might have been contended below that he was not the occu- 
pier, in the legal ſenſe of the word, yet the finding of the 
ſeſſions pregludes that queſtion here. It is nat, however, 
a general poſition that a ſervant of the crown occupying a 
bouſe in reſpect of his office is not rateable for it; for I 
was always rated for the houſe which I had as maſter of 
the rolls: and ſo are the auditors and tellers of the exche. 
quer. Soldiers indeed cannot be ſaid to be the —_— of 
the 
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Poor, (Rate.) 
weir barracks, in the legal ſignification of the word; they 
are no more than mere ſervants. And in the above cafe 
of L. Amberſt v. L. Somers, it appeared that the former + 
was not the occupier of the premiſes rated. The other 
judges concurred. Orders confirmed. Durnf. and Laf, 
92. 
. Tithes). H. 4 G. NK. and Turner. The defendant being 
aſſeſſed towards the poor rate for his tithes as vicar, ap- 
| ed to the ſeſſions, where he is abſolutely diſcharged, 
ut by the court: As vicar he is chargeable by the 43 
El. and the ſeſſions hath only power to moderate, but 
__ diſcharge. And the order of ſeſſions was quaſbed. 
7. 7). 
And a parſon who lets to each pariſhioner his own 
tithes, is properly the occupier, and ought to be rated. 
16 Viner, 427. | ; | 
But if a parſon makes a leaſe of the tithes to one per- 
ſon, who afterwards lets the ſame to each pariſhioner, 
there the leſſee is the occupier, and ought to be taxed. So 
if a man has a wood, or ſtanding corn, and ſells the ſame 
ſtanding ; the vendor is the occupier, and ſhall be taxed. 
8 Mad. 64. ö | 
T. 8G. K. and the inhabitants of Lambe!h. The par- 
{on lets his tithes to ſarm; and the farmer agrees with the 
tenant of the land, that in conſideration ot his paying fo 
much, he ſhall retain the tithe, and gather in the whole 
crop without dividing : and which of the two is Charge- 
able to the poor rate, as occupier of the tithes, was the 
queſtion. And the ſeſſious diſcharge the leſſee of the pa- 
ſon, and tax the tenant of the land. But by the court: 
The order muſt be quaſhed. The farmer of the tithes u 
prima facie liable to the poor rate, and therefore, unlels he 
can thro that charge over upon another, the tax mult te 
made upon him. The tenant of the land in this caſe can 
never be ſaid to be the occupier of the tithes; for be 
either a perſag who buys the tithes, or elſe he is to be 
taken as only excuſed from paying any; and nobody cal 
ſay, but that though the parſon thinks fit to excuſe a pe 
riſnioner, he will {till remain in point of law the occupier 
of the tithes, This agreement being only by parol, cal. 
not enure as an under leaſe of a thing that lies only i- 
rant. Suppoſe it was the caſe of underwoods, which ar 
70d ſanding, and the vendee grubs them up; can it be 
imagined. * makes him the occupier; or ſuppole 1 
tenant ſells the whole cro landing, will that make hin 
Eels the occupier of the — ? Tf it chould, it would be 
| impolllle 
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impoſſible for the officers of the pariſh to know whom to 
charge. We muſt take this tenant of the land to be like 
any other buyer of the tithes, ſince he has no more title to 
them than any ſtranger whatſoever; and when the parſon 
or his farmer receives a ſum of money in lieu of tithe, that 
is in law a receipt of the tithe ; with this only difference, 
that it is not tithe in kind, In the caſe of a compoſition 
(as this is) or a modus, it was never thought but that the 
parſon was chargeable as occupier of the tithe : therefore 
there being no colour to charge the tenant of the land, the 
order of ſeſſions muſt be quaſhed. Sr. 525. 

7. 29 G. 3. K. v. T. Carlyn, clerk, and another. 
Upon an appeal to the quarter ſeſſions in Cornwall againſt 
a poor rate, the ſame was confirmed, ſubject to the opinion 
of the court, on a caſe,. ſtating that the appellants were the 
proprietors of the tithe ſheaf of the pariſh of Paul, and 
alſo of one tenth of all fiſh caught, and brought on ſhore 
within the pariſh, for which they and their tenants were 
rated, The only queſtion made was concerning the rate- 
ability of fiſh, which had been always rated in the yu 
of Paul, and being a property yielding @ certain annual, pro- 
fit, the ſeſſions were of opinion that it was rateable, and 
confirmed the rate. L. Kenyon Ch. J. This queſtion 
is decided by the expreſs terms of the ſtatute 43 Elrz. c. 2. 
J. 1. which, after mentioning parſons and vicars in the num- 
ber of the perſons who are to contribute to the relief of the 
poor, enumerates (among other things) tithes imprepriate 
and propriations of tithes, in reſpect of which the rate is 
to be made, and indeed the ſpirit of the law coincides with 
the words of this ſtatute. For the legiſlature intended that 
when rates are made, every perſon ſhould contribute ac- 
cording to the benefit which he receives within the pariſh. 
Here the parties receive a certain benefit ariſing from the 
tithe of fiſh. in this pariſh, and run no riſk whatever. Then 
it is ſaid, that only property which is vile ſhould be rated; 
but 1 think that is carrying the tule of exemption too far ; 
for oblations and other offerings which conſtitute the rec- 


torial or vicarial dues, are rateable.—Order of ſeſſions con- 


firmed. Durnf. and Eaft, 3 V. 385. 


Ceal mines or ſaleable underwa:ds] That is proportioni 
them to an SAS benefit. Dalt. f 65. ! ag 
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In the caſe of the Governor and company for ſmelting down Lead mines, in 
lead againſt Richard/m and others, M. 3 C. 3. a point was , What caſe rate- 


reſerved before Mr, J. Bathurſt at Carliſle aſſiaes 176 , . 


which was thus: The defendant had diſtrained for the 
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Poor. (Rate.) 
poor rate aſſeſſed on the occupiers of the lad mines lying in 
the pariſh of An; upon which they brought this action. 
The caſe ſlates, that the plaintiffs were leſſees from Greer. 
tuch hoſpital 3 that they worked the mine, but did not live 
in the pariſh of Ain; that the profits of the hoſpital that 
ear amounted to 19001, but thoſe to the plaintiffs, the 
flees, were quite precarious and uncertain, and that ſome 
ears they gained nothing; that no lead mines had ever 
—— aſſeſſed, except in an inſtance or two ſince making 
this diſtreſs.— By L. Mangield Ch. J. The queſtion is no 
more than this: Whether a leſſee of lead mines, whereon 
no rent is reſerved, other than a certain proportion of the 
ore to be. raiſed, is rateable to the poor under the 43 Ela. 
Now nothing can be clearer, than that theſe mines are not 
within the der of the ſtatute; for the legiſlature could 
never intend by the word coal mines to comprehend other 
ſpecies of mines. If they had meant to include them, 
* would either have enumerated them, or uſed the ge- 
neral word mines. So that the expreſſion coal mines tx- 
preſsly excludes mines of any other fort, as much as if 
they had been excepted. And there was a very good 
ground of exempting them; as from the nature of work- 
ing them they are liable to more hazard and expence than 
coal mines are. And at that time, all copper, lead, and 
tin mines, in Derbyſhire, Cornwall, and Mendip in Somer- 
feiſhire, (which are the only counties where works of that 
kind were then eſtabliſhed ] were governed by particular 
laws; whereby any ſtranger conforming to the ceremonies 
thereby required, was at liberty to work thoſe mines, with- 
out any reward to the owner of the ſoil. And as all thele 
undertakings were attended with infinite hazard and ex- 
pence, and often ruined the projectors; it is no improbable 
conjedlure, that the legiſlature meant for this reaſon, and 
| in order to encouragg them to proceed in undertakings of 
1 this publick utility, to exempt them from any other burden 
| or impoſition than thoſe that the miners law had impoſed, 
Indeed if a man has taken a leaſe of land, with privilege 10 
dig for mines, he may be rated for the land: But that * 
not the preſent caſe. And where the legiſlature have not 
impoſed a tax, this court cannot do it by conſtruclion. 
For example, the fees of a phyſician or lawyer are nd 
made liable by the aft, and therefore cannot be rated. 
Upon the whole, 'as here might be a very good reaſon fo 
not making thefe mines liahle, which is tortified by uſage 
and they are not within the letter of the act, I am clear 


they are not rateable, Mr. J. Deniſon was of the — 
; 15 | opm , 
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opinion.— By Mr. J. Vim: There is a material dif- 


ference between coals and other mineral works. Coals 


are eaſily found; but a vaſt deal of time and money is of- 
teri ſpent in diſcovermg other mines. The legiſlature 
therefore confidered how dangerous it would be to diſ- 
courage theſe kinds of adventurers, by ſubjecting them to a 
tax. Another thing which convinces me that the legiſ- 
nature meant only to include coal mines is, that in the ſta- 
tute of 31 El. c. 7. concerning cottages, they have uſed 
the words coal mines and all other mineral works; which 
plainly ſhews, they never underſtood that coal mines would 
comprehend other ſorts of mines. Burr. Manyf. 134t. 
Black. Rep. 349- . ; | 

Z. 16 C. 3. Rowls and Gells. The plaintiff Rotel was 


leſſee under the crown of all lead mines with their appur- 


tenances, within the ſoke and wapentake of „ irtſwortb, 
with the lot and cope within the ſaid ſoak and wapentake, 
and was aſſeſſed for the ſame, as for an eſtate of $001. a 
year, The duty of 4e payable to the plaintiff, as lelfee of 
the crown, is the thirteenth diſh or meafure of lead ore, 
, drefſed, and made merchantable at all the lead mines 
within the ſaid ſoak or wapentake ; and cope is, ſixpenee 
for every load or nine diſhes of lead ore raiſed, at fuch 
mines. Theſe duties are paid to and received by the 
plaintiff, without any riſk or expence m _working the 
mines, and in that year wherein they were aſſeſſed amount- 
ed to the clear ſum of 5001. ; but they are uncertain, and 
vary every year, It was argued, that this ſpecies of pro- 
perty is not aſſeſſable to the poor; and for this were cited 
the above caſes of the Governor and company for ſmelting 
kad againſt Richardſon, and alſo the caſe of K. and Yande- 
wall (a) Unto which it was anſwered, that both the caſes 
iſtinguiſhable from the preſent, In XK. and Van- 
drwall, the court held the quit rents of a. manor were not 
aſſeſſable ; but the ground of the decifion was, that the 
land itſelf was before aſſeſſed; and therefare if the lord 
were liable, it would be a double aſſeffment. In the other 
caſe, the mine itſelf was aſſeſſed, which could not be, on 
account of the great uncertainty and hazard attending the 
adventure. But here, the mine itſelf is not aſſeſſed, nor 
re the miners in any reſpect aſſecled: But it is the ſhare 
of profit accruing to the lord, which is rated as incident 
to and in reſpeR of the ſoil, and by way of recompence 
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| reſpeRt of the land, the land-owner ought not to receive it 


The leſſee of a 
coal mine rate- 
able, altho* 
ne derive no 
profit trom the 
mine, 


. cauſe the lord pays, not for that, which the leſſee or ad- 


His own. It is not a mere caſual profit, but an annual 


| Poor. g (Rate.) a 
for. the injury done to the ſoil.—— L. Mansfield delivered 
the reſolution of the court: The poor rate js not a tax on 
the land, but a perſonal charge by reaſon of the annual 
rofits which the leſſee of the crown receives out of the 
and, and which is not charged at all before to the poor. 
In | wt the farmer or occupier of land, and not the 
landlord, is liable to this tax. For it arifes by reaſon of 
the land in the pariſh, and the landlord is never aſſeſſed for 
his rent, becauſe that would be a double aſſeſſment, as his 
leſſee bad paid before. Lead mines are not within the 
ſtatute of 43 Eliz. hp are in themſelves uncertain, 
and may prove. unſucceſsful to the adventurers. Taxes 
therefore upon the adyenturers would be hard, and they 
are therefore excuſed. © But he, who in caſe they do prove 
of value, receives a ſtipulated benefit from the profits or 
value of them, is not excuſeable on the ſame ground; and 
therefore is expreſsly charged to the land tax, as that falls * 
upon the landlord. He is alike liable to the poor rate for 
his viſible real property in the pariſh ; tho' where the poor 
tax is a charge on the leſſee, the landlord doth not pay in 
reſpect of his rent, Where the adventurer or leſſee of the 
mine pays nothing, it is no double tax in any Jight : be- 


venturer is excuſed from paying for; but the lord pays for 


revenue, if any; and very different from the caſual profits 
of a manor, which are not annual; for there may be none 
for years. But if the mine produces profit to the miner, 
the lord's ſhare is certain, annual, and an annual rent is 
paid for it conſtantly. The miner is obliged to pay cer- 
tain proportions to the owner of the land. What reaſon 
then is there to exempt theſe proportionable revenues # It 
makes no difference to the adventurer ; it doth not preju- 
dice or benefit him. But as ſuch obligatory payment is in 


clearer or neater than any other part of his eſtate, when he 
is at no trouble, expence, or poſſible riſk, Therefore we 
are all of opinion, that the plaintiff is liable to be rated for 
this property. Cowp. 451. | 

E. 34 G. 3. K. v. Parrot and others. The defendants 
are leffees of ſome coal mines at Exhall in Harwickſbirt 
and appealed to the ſeſſions againſt a poor rate, which wa 
there confirmed, ſubject to the opinion of this court on the 
following caſe. The appellants are in poſſeſſion of tho 
colliery for which they are rated under a leaſe from Meflrs. 


Arneld and Farmer, by which they were hound to work the 
0 


collien, 


| Poor. (Kate.) 


tolliery, and to pay a ſixth part of the money produced by 
the ſale of the coals got there, without any deduction on 
account of the expence of working; it was proved that 
upon an average of the laſt three years, the appellants paid 
3001 l. 458. 74d. as a fixth part of the produce of the 
coals ſold, and that they loſt two farthings and I a farthing 
on every ton of coals fold ; That the colliery always was 
and ſtill is a loſing adventure from the firſt of their taking 
it, and that they muſt have known it at the time they took 
it, and their mducement for taking it was, that when they 
had worked out the coal in this colliery, they would be 
able to get at coal of their own which was adjoining ; and 
that this was a cheaper way of getting at it than any other 
which they could have adopted. L. Kenyan Ch. J. Is 
is faid, that this burden is to be laid where the benefit 
ariſes;' but that rule cannot hold in a variety of inſtances 
that might be put. Suppoſe a landlord makes ſo hard a 
bargain with his tenant, that the latter derives no benefit 
from the farm, muſt not the-tenant be rated to the poor? 
The landlord certainly is not liable. This caſe differs from 
that of Rewlls v. Gilli (above) in this reſpect, that was the 
caſe of lead mines, which are not rateable under the ſtat. of 
Eliz. and there the queſtion was, Whether or not the leſſee 
were rateable for certain annual profits which he received 
without any riſk on his part. Of the deciſion in that caſe 
it is not neceſſary for me to ſay any thing at preſent: I 
will form my opinion- upon that queſtion when it ariſes 
again. But here the property is rateable under the expreſs 
words of 43 Eliz. c. 2. It appears in the caſe that there 
has been a clear«profit of 10001. a year ſince the leaſe was 
granted; and the queſtion is, Whether the appellants, who 
are the occupiers of theſe mines, which it is admitted are 
rateable property, are or are not liable to be rated in reſpect 
of this property ? Their objeftion is, that they have made 
an unprofitable hargain with the leſſors; but we cannot 
examine into that ; it being ſufficient to make them liable, 
that they are the occupiers. of rateable property. Order of 
ſeſſions confirmed. Durnf. and Ea, 5 V. 593+ 
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M. 30 G. 3. K. v. St. Agnes. Two occupiers of rate- Toll g and 
able property in the pariſh of St. Agnes, appealed — — — 


the poor rate, becauſe J. P. Andrews, truſtee of J. Enys a 
minor was omitted to be rated for the fee farms of tin ariſ- 
15 out of his premiſes in Sr. Agnes. And alſo becauſe 

» Donnithorne was omitted to be rated for toll tin raiſed in 
the pariſh of $7. Agnes, and to which they are entitled. The 
rate was quaſhed at the ſeſſions, ſubject to the opinion _ 


— 


784 Poor. (Rate.) 
| the court on the following caſe : J. P. Andrews as truſtee 
of J. Enys is entitled to a certain diſh or meaſure ariſin 
out of certain lands and tin bounds in St. Agnes, call 
tall and farm tin; which toll is one 15th part of all the tin 
gotten in the lands of J. Es within the pariſh of &. Agnes; 
and which ſaid farm iin or due is one 12th part, after the 
faid 15th part is deducted, for toll of all fuch tin 7 gotten 
within the tin bounds in the pariſh ; and which ſaid dues or 
duties are due and payable by the laws and cuſtoms of the 
Stannaries of Cornwall, free and clear of all riſk and deduc- 
tions whatſoever ; but. they are uncertain,” and vary every 
year; yet for many years laſt paſt” have produced a conſi. 
derable ſum annually. And N. Dannithorne is entitled to 
a certain diſh or meaſure called ol! tin or dues, ariſing out 
of certain lands in St. Agnes, and due and payable in the 
manner before-ſtated, and which toll varies, and is uncer- 
tain, but alſo produces a conſiderable ſum annually. — 
Morris moved, that this caſe might be ſent down to the ſeſ. 
fions in order that Andrews and Donnithorne ſhould be 
made parties to it. For though it was held in K. v.g/fad- 
dern, that a rate might be quaſhed on an objeftion ſimi- 
lar ts the preſent, without giving notice to the party 
whoſe name was omitted ; yet in this inſtance the parties 
below had colluded together, and had con/ented that the rate 
ſhould be guaſbed, ſubjetct to the opinion of this court whether 
Andrews and Dannithorne ought to be rated on the ſtate- 
ment of a' caſe on which they had not been heard. But 
refuſed by the court. Damper, in ſupport of the order 
of ſeſſions, cited Rowls v. Gells, as deciding this queſtion ; 
which Gibbs, contra, admitted. Morris again renewed 
his application, ſaying, that if he could be. made a party here, 
he ſhould endeavour to ſhake the authority of that caſe. 
I. Kenyon Ch. J. ſaid, he approved of the caſes of 
Rowls v. Gells and K. v. Maddern ; though theſe two per- 
ſons would not be precluded from objecting to their being 
charged in any future rate on any ground they might think 
proper. But they were not parties to this caſe, and could 
not make any objection to the order of ſeſſions. —By the 
court :—Order of ſeſſions, quaſhing the rate, confirmed. 
ins Durnf, and Eaſt, 3'V. 480. 
Lands to be rated _ Jy the ſaid pariſh] A man having lands in other pariſhes 
NY ey ue. than where he lives, the ſame being in leaſe or not in 
leaſe, he is to be taxed in the pariſh where he livres, ac- 
cording to his viſible eſtate there, and not for his lands or 
rent in another pariſh. Dall. 165. N 
For the taxation ought to be made upon the inhabitants 


and occupiers of lands within the pariſh, | according * 
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viſible eſtates and poſſeſſions, real and perſonal, which they 
have and enjoy within the pariſh, without regard to any 
eſtate which they have elſewhere. 2 Bul/tr. 354- 

And by the 17 C. 2. c. 37. Where there ſhall be any 
diſpute in — ons or place improved waſtes, and drain- 
ed and improved marſh lands lie, and ought to be rated; 
the occupiers of ſuch lands, or houſes built thereon, tithes 
atiſing therefrom, mines therein, and ſaleable under woods, 
ſhall be rated to the relief of the poor, and to all other pa- 
riſk rates, within ſuch pariſh dad place which lies neareſt 
to ſuch lands; and if on application to the officers of ſuch 
pariſh or place: to have the ſame aſſeſſed, any diſpute ſhalt 
ariſe, the juſtices at the next ſeſſions after ſuch applicas 
tion made, and after notice given-to the officers of the ſe- 
veral pariſhes and places adjoining to ſuch lands, and to 
all others intereſted therein, may hear and determine the 
ſame on the appeal of any perſon intereſted, and may cauſe 
the ſame to be equally 7 alle fſed, whoſe erima there. 
in ſnall be final. But this ſhall not determine the boun- 
daries of any pariſn or place, other than for the purpoſe 
of rating ſuch lands to the relief of * K. ang; other 
parochial rates, 1. Ty 2, 


The form of the me may be to the following G. 
AN aſſeſſment for the neceſſary relief of the poor, and for 


the other purpoſes in the ſeveral afts of parliament -men- 
tioned relating 16 the poor, for-the pariſh ARE in the 


county of —— made and ed the 
— the 2 ralg at ſync the . * be ren preſent 
1 . d. 
A. B. — — FEST" Jef Oo * 2 0 
SY andy £1 5G 9 
And ſo forth. | | ; y * 
Aﬀeſſors, A. B. 1 VL. 
E. F. 
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2, . By the aforeſaid fatuts of che 43 El. the! ſaid rate a——_— 
and taxation ſhall be made, gi the con uſent of wr per — 
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wher tooling i 
& Gf, 1 Kona e 
Vor. III. n 3D And 
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* the court of king's bench will grant a mandamus to com- 


Poor. (Nate) 
And this conſent is uſually given, by the juſtices 
ing the ſame, with their — — 4 ber 


But this confent is to be underſtood of two juſtices out 
of ſeſſions; for the ſeſſions have no original power to or- 
der an aſſeſſment to be made, but only if it come before 


_ may 2 ; ”- in ſuch caſe the would 
wed o benefit of appeali L. Rn. 
9 20 che ati af 2. Mead eG bows 


pel them. M ert, | | 

. 7 G. K. and the juſtices of Durcheſſer. A mands- 
mus. iſſued to the | juſlices to ſign a poor rate made by the 
churchwardens and overſeers- Before the return a mo- 
tion was made to ſuperſede it, for ſeveral objections to the 


fairneſs of the rate; and that this. would be ſpeedier and 


better for the poor, than to reſerve the debate of them 
for formal return. uk by the court: The two juſtices 
are neceſſary to fign the rate only by way of form; for it 
is the churchwardens and averſeers that have the power of 
making it; and whether it be a fair rate or not, is proper 


for the juriſdiction of the ſeſſions, and was never in- 


tended for our examination. The being denied, 
the juſtices returned, that they * rate 
it not being à juſt and proper tate: and the court having 
before given their opinion of this upon the motion, they 
reſented this uſage ſo. far, that they quaſhed the return, 
and ordered an attachment. againſt the juſtices, who there- 
upon ſubmitted, and returned that they bad allowed the 
e Za AIG. The 
| . 0 . agal and Symon 0 
fenders _ juſtices of the p for St. Ives in Cor 
wall, and had evaded the ſigning of a poor rate, in obe 
dience io a writ of mandamus, by keeping out of the wa, 
fo as not to be ſerved with the writ z and an attachment 
anted far. the. contempt. ; Black. Rep. 637. 


Rene de pud- The churgbwarden and overſeers ſhall cauſe publick notre! 


to be given in the church, of. every. rate for relief. of the per 
Weed byte juices, the next Sunday e fac alert; 


* . 


Poor. (Rate.) 
end 19 rule ſhall be reputed ſufficient to be collicted, till after 9 
ch notice grven. 17 G. 2. C. 3. ſ. 14. | 1 


The next Sunday afler allowance] In the cafe of X. | 2 
v. Newcomb'and another, 


t G. 3: It was determined, 
that if a'þoor rate be not publiſhed in the church on the 
next Sunday after it hath been allowed by the juſtices ; it 
is a nullity, and payment under it cannot be enforced, al- 
though not appealed againſt at the ſefſwns. - And L. Ken- 

„J. faid it was a radical defe& in the rate itſelf, 
which nothing could cure. Durnf. and afl, 4 V. 368. 

And they ſhall permit an inhabitant to inſpecs ſuch rate at any may 

all ſeaſonable times, paying 1 5. 3 and ſhall give copies on de- inf 

being paid 6 d. for every 24 names. 17 G. 2. c. 3. 
. 2. Wr 


And if any churchwarden ar overſeer ſhall not permit any Appeal again 

inhabitant ta inſþe, or refuſe to grove: copies as aforeſaid, he * 5 
Hall forfeit 20 J. te the party grieved. 1. 3. 4 
any perſon ſhall be aggrieved by any afſe/ſment, or ſhall 
material objection to any perſon's being put in or left 
out of ſuch aſſeſſment, vr i the ſum charged on any perſon ar 
perſons therein; he may, giving reaſonable notice to the church- 
wardens or overſeers, appeal to the next / hons for the county, 
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riding, diviſſon, corporation, or franchiſe ; but if reaſonable | I. 
notice be not given, then they ſhall adjourn the appeal te the next . 
quarter ſeſſions after. 17 G. 2. c. 38. ſ. 4. | | bi: 

Appeal ta the next ſeſſions] In the caſe of K. v. Atkins, 4 
M. 31 G. 3. It appeared that the rate was made in Oc- Tg 
taber 1789, and allowed in the November following, againſt 5 


which the defendant appealed to the next Eaſſer ſeſſions, 
when the appeal was ifmiſſed with coſts, becauſe it 
not made to the next ſefſfions.—The rate and order of fel. ; 
ſions being removed by c&tioruri, the court without ; 
hearing any argument confirmed the order of ſeſſions | 
on the authority of K. v. Penryn, and X. v. Micklesfield. 
Dursf. and Eaft, 4 V. 12. 85 

In, the caſe of K. v. Newburry, M. 32 G. 3. Upon ap Which party 
appeal againſt a rate, the queſtion was, Which party ea. 
ſhould begin? The court ſaid, that where the appellant 
alleges that he has no rateable property within the place, 
the reſpondents ſhould firſt ſhew that he bas ſome pro- 
perty liable to be rated; for it is impoſſible for the appel- 
lant in the firſt inſtance to prove the negative. Ang 
J. Hepwaed, amicus curie, ſaid, that in Yorkſhire, where more 
appeals of this kind were lodged than in any other county, 
when the appellant objected to his being rated at all, it 18 

; ; 3D 2 the 
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the r but if be objefly 
to the quantum of the rate, then the onus lay on him, 
Durnf. and Eaſt, 4 V. . 
Appeals in cor- - Provided, that in all corporations or franchiſes which 
e have not four juſtices, perſons may appeal if they think 
fit, to the next general or quarter ſeſſions for the county, 
riding, or diviſion, wherein ſuch corporation or fran. 
chiſe is ſituate. 17 G. 2. r. 38. /. 5. n 
And on all appeals from rates, the juſtices ſhall amend th, 
fame, in ſuch manner only as ſhall be neceſſary for giving relief, 
' without altering ſuch n ates, with reſpect to other. perſons nen- 
- troned in the fame ; but upon an appeal from the whale rats 
it ſhall be found * to ſel afide the ſame, then they ſtal 
order a new rate to be made. id. 1. 6. ; 


Whether the » The juſfices ſhall amend the fame] ' E. 10 G. 3. T.. 
— Witney. The queſtion for the opinion of the court wa, 
rate, or amend Whether tradeſmen were to be aſſeſſed to the poor rate for 
one fame when - their ſtock in trade? but the court declined giving any ex- 
perſon is omit- plicit opinion upon the merits, whether tradeſmen were 
ws rateable to the pòor for their ſtock in trade, as the order 
of ſeſſions for quoting the rate was clearly wrong upon 

the face of it; becanſe they ought not to have quaſhed the 

whole rate, but to have added thoſe perfons, and that pro- 


perty which was thought were Wegally omitted. "And the 
order was quaſhed. Burr. Mun 2634. Bitt.'34. 
Alfo in the caſe of XK. v. Ringword, T. 15 6.3. 
Three perſons were poſſeſſed as coparceners of ſtock in the 
trade of common brewers and maltfters to the value of 
40001,” for which they were rated to the poor rate, which 
rate was quaſhed at the ſeſſions. On hearing the cauſe, 
the court declined entring into the merits; but as to thi 
particular caſe L. Mansfield faid, 1 have no doubt what i 
to be done with it, as the authority of K. v. Witney is pre- 
ciſely in point, which was determined upon this ſinge 
ground, that the juſtices in ſeſhons ſhould not have qua- 
ed the whole rate, but ſhould have amended it by inſerting 
the particular perſons and that property which was omitted, 
and which they thought rateable. So here the juſtices à 
ſeſſions ſhould have amended the rate. Order of {ſſiow 
quaſhed. Coper 326. 8 e 
But notwithſtanding the two preceding caſes, the court 
of king's bench have ſince determined the point as to 
ing the rate in a different manner. 


H. 27 G. 3. K. v. Maddern. The follwing order vs 
returned by crrriaruri from the ſeſſions in Cormuall * 


Poor: (Rate.) 
the appeal of John Haſtint againſt a poor rate made for the 
id of e MN following * was produced, 
which had been ſerved on the churchwardens and overſeers 
of Maddern. „1 do hereby give you notice, that I do 
« intend to enter into, and try ſuch appeal at the next ge- 
« neral quarter ſeſſions of the peace to be hoſden, &e. for 
that my objeftion to the ſaid rate or aſſeſſment, and my 
« reaſon for appealing therefrom, and my charging it to 
« be partial, unfair, unequal, and unjuſt, is, that you have 
« left out and omitted in the ſaid rate or aſſeſſment the 
name of the Rev. William Borlaſe, as vicar of the ſaid 
« pariſh of Maddern, and neglected to charge, rate, and 
« afſeſs him, for the ſmall tithes, dues, obventions, obla- 
tions, and offerings, due and payable to him as the 


« rated and aſſeſſed towards the relief of the poor of the 
« ſaid pariſh of Maddern, at the time of making the faid 
« rate or aſſeſſment, and for ſome time before.” For the 
appellant it was moved to quaſh* the rate for the omiſſion 
llated in the notice, which was objected to by the pariſh 
officers the reſpondents: They inlilted that under this nos 
tice, and for omiſſion only, the court ought and were 


appellant had omitted to give any notice to Mr. Borlaſe of 
the intention of adding him to the rate. The reſpondents 
moved the diſmiſſion of the appeal on the above grounds 
but as they did not ſhew to the court the value of the 
tiches, whereby they might amend the ſaid rate if notice 
had been given, this court, for ſuch omiſſion of Mr. Bor- 
laſe, and not being able in this caſe to amend it, do-quaſh 
the ſame, ſubjett however to the opinion of the court of 
B. R. A rule having been obtained to ſhew cauſe wh 
the order of ſeſſions thould not be quaſhed : 1ſt, Becauſe 
no notice had been given by the appellant to Borla/e that 
his name ought to have been added to the rate; and 2dly, 
Becauſe the rate itſelf ought to have been amended, and 
not quaſhed. Gibbs ſhewed cauſe. As to the firſt objec- 
ton, no notice was neceſſary to be given to the perſon 
whoſe name was omitted; the 17 C. 2. c. 38. only re- 
quires notice to be given to the churchwardens and over- 
leers. As to the 2d, this was a caſe in which the rate 
could not be amended. It was quaſhed on account of the 
omiſhon of a perſon whoſe name ought to have been in- 
ſerted ; and if he had been added, it would neceſſarily have 
made an alteration in the ſum to be paid by eve 
perſon rated. Such an alteration would have aſſected the 
3D3 whole 


« vicar of the ſaid pariſh of Mzdzern, and liable to be 


bound to amend the rate. And it then appeared that the 
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whole rate; in which caſe the 17 G. 2. c. 38. ſ. 6. ex 


| r direQts the juſtices to ſet aſide the rate itfelf. In 


X. v. K. Catherme's, Gloucefler, T. 16 C. 3. the owner 
of a number of houſes had been rated for them all in 
groſs, and the ſeſſions quaſhed the rate becauſe the occu. 
piers ſhould have been rated ſeverally. On a motion to quaſh 
that order, becauſe, it was contended, the ſeſſions ſhould have 
amended the rate by inſerting thoſe perſons who were impro. 


*perly omitted, N Mansfield faid, « the ſeſſions could not 


« amend it. It is a wrong rate: perſons are not rated who 
« ought to have been; and the inſertion of their names 
« would alter the other aſſeſſments.” In I. v. Sanduich, 
this court held that the ſeſſions had done right in quaſhing 
the rate, which conſiderably ſhakes the authority of K. v, 
Witney. If the ſeſſions did right in quaſhing this rate, no 
queſtion can ariſe here on the value of Borlaſe's tithes; it is 
immaterial what the value was. In ſupport of the rule it 
was contended : 1ſt, The notice given to, the _ offi- 
cers was not ſufficient. It was determined in A. v. Andi- 
ver, That no perſon could be added to a rate, to whom 
potice had not been given: now the caſe expreſsly ſtates that 
no notice was given to Borlaſe. The ſeſſions ought there 
fore either to have diſmiſſed the appeal for want of regular 
notice; or adjourned the appeal as directed by 17 C. 2. 
e: 38. /. 4. As to the 2d queſtion, It is the invariable 

ratlice of the ſeſſions not to quaſh the whole rate on ac- 
gount of the omiſſion of one perſon, but to amend it by ad. 
ding the name of ſuch perſon; and the K. v. Witney and 
I. v. Ringwood were cited as expreſs to ſhew that this 
rate ſhould have been amended and not-quaſhed, Cur. adv, 

wit. Aſbhurft J. delivered the opinion of the court, 

here have been two objections made: 1ſt, That no no- 
tice was given to Borlaſe, whoſe name was omitted in the 
Tate. - 2dly, That at all events the rate ſhould not have 
been guaſked but amended. As to the firſt of theſe obſec · 
tions, there ſeems to be no ground for it ; the 17 G. 2, 
c. 38. ſays, The party aggrieved may appeal to the next 
quarter ſeſſions, giving reaſonable notice io the churchwardens 
or overſeers of the poor, &c. and ſays nothing of any otber 


2 neither does the nature of the cale require ii. 


or the complaint is againſt the churchwardens and over- 
ſeers for haying done injuſtice to the reſt of the pariſh, by 
their having lef out perſons who ought to. be rated, and 
by thoſe means Nope a greater burden on thoſe who de 
rated than they ſhould have done. It then becomes their 
buſincls to take proper ſteps to gain all neceſſary ys 
- : 3 


2 
1 


tion; and there is ſtill leſs occaſion for giving notice to 
the individual, if the juſtices ought to guafb the rate and 
make a hew one. As to the 2d objection; we are of 
opinion, That the juſtices have done right in quaſbing 
the rate; for though this is the caſe only of a fingle per- 
ſon omitted, it is impoſſible to draw the line; and it 
might as well be the caſe of fifty, which would impoſe upon 
the reſt of the pariſh a greater burden than they ought to 
bear. And it is not enough to fay, that the more money 
is raiſed by the rate the longer it will laſt; for it may be 
an inconvenience to many perſons to pay at once double 
the ſum which is neceſſary to be raiſed for the immediate 
purpoſes of the pariſh. The caſe of K. v. St. Catherine's, 
Gloucefler, is in point. There the objection to the rate was 
the leaving out of the rate Mr. P:t7's tenants, for which 
the ſeſſions ous it, The court faid, the juſtices had 
done right, for if all proper perſons had been rated, of 
courſe a leſs ſum would have been requiſite from the reſt 
of the pariſh. As to the caſe of X. v. Witney, the point ; 
before the court was, Whether ſtock in trade ought to be 
rated? The court ſaid the ſeſhons had not Rated what 
« the ſtock in trade was, or what it was that the rate had 
« taxed; or whether the- perſons rated had any Rock, or 
« what that ſtock in trade was, nor any particular de- 
« ſcription what trade was meant. The court indeed is 
made to ſay further, that on quaſhing the old rate a new 
one ought to have been made ; but that was not the point 
on which the deciſion turned. And indeed it may ſeem 
doubtful whether the juſtices are the proper perſons to per- 
form this office, as the conſequence of. adding a new ſet 
and deſcription of perſons would be, that a great many en- 
quiries muſt be made, which would exceed the bounds of 
the juſtices ſitting ; and beſides the party, if over-rated, \ 
ought to have an opportunity of appealing, which 1 do 
not know that he could have from one quarter ſeſſions to 
another. The making of a rate is in its nature a mini- 
ſterial and not a judicial act, For though they exerciſe a. . 
judgment in ſaying he ought to be rated, yet the quantum 
is a matter of fad, accor ing to the value of the eſtate ; . 
againſt all which, aſter the rate is made, he ought to have 
the liberty of appealing. Therefore, on the whole, we are 
of opinion that the rule muſt be diſcharged. Durnf. & 
Bf, 1 . 625. CREE | 
7. 28G. 3. X. v. Cheſhunt, At the ſeſſions for Hert- Where the ap- 
firdſbire, Eliah Breton appealed againſt a poor rate for the 1 "of 
Pari of Cheſhunt, alleging that he was 30 ſon may amend 
; 3 | 
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the ſeſſions ordered that he ſhould be relieved, by being 
charged at 211. a year, inſtead of the ſum, he ſtood charged 
with, and that the rate ſhould be amended accordingly, A 
rule was obtained to ſhew cauſe why the order ot fon 
ſhould not be quaſhed, on the ground that the ſeſſions 
could not relieve the llant without altering the whole 
rate; and that the whole rate ought to have been quaſhed 
on the authority of the above. caſe, of X. v. Madlen. 
But without argument, the court ſaid, that the caſe of the 
K. v. Maddern could not govern the preſent, becauſe that 
was juſt the reverſe of this. There a perſon had been omit. 
ted in the rate; here an occupier was over-charged. They 
were therefore clearly of opinion, that there was no neceſ- 
ſity for the ſeſſions to q this rate; that they had afted 
properly in — it; and that the 17 G. 3. c. 38. 
would be, nugatory if it did not apply to a caſe like this; 
Rule diſcharged. Durnf., & Ea/t, 2 V. 623. (a) 

And the court may award cofts to either party as in caſes f 
ſettlement by the 8 9 . id. . 4. 

Which ſhall be recovered according to the ſaid ſtatute, 
by indictment, if the party lives within the juriſdiction of 
the jullices ; otherwiſe, by diſtreſs, or commument where 
no diſtieſs is to be had, 

M. 31 G. 3. A. v. Proſſer and others. On an appeal 
againſt a poor rate becauſe certain perſons were omitted to 
be rated, it was determined, that a pariſhioner who is liable 
to be rated, but who is net in fact rated, is a competent 
witneſs to prove the rateabilty of the appellants. Dur. 
& Eaſt, 4 C. 19. 

True copies of the rate ſhall be entred in a book, by the 
churchwardens and overſeers, within 14 days after all appeals 


from ſuch rates are determined and they ſhall atteſt the ſame, 


by putting their names thereto ; and all Juch books ſhall be kept 
by the churchwardens and overſeers for the time being, wherel! 
all perſons liable to be aſſeſſed may freely reſort, and ſhall be 
delivered ober from time ts time, to the new churchwardens 
and overſeers, as ſeon as they enter into their offices, to be pre- 


ſerved and produced at Alen, when any appeal is to le 
. 13. 


heard... 17 G. 2. c. 38. | 
It ſhall be lawful as well for the preſent as ſubſequent 


; Vie by dureh. ,3,,chwardens and overſeers, or any cf them, by warrant fran 


— nn 
3 


— 


(a) See ſeveral eaſes where the point as to quaſhing or amend- 
ing the rate is mentioned. Ante under this head, mar 
note, Stock in trade of tradefmen, &c. rateable.” © 
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any two ſuch juſlices, one whereof is of the quorum, to levy the 
aid ſums, and all arrearages, of every one that ſhall refuſe to 
contribute 2 as they ſball be aſſeſſed, by diſtreſs and ſale. 

El. C. 2. 1. 4 | 7 
3 by the 17 G. 2. c. 38. The goods of any perſon aſ- J. 

2d and refuſing to pay, may be levied by warrant of diſtreſs, S 
in any part of the county ; and if ſufficient diſtreſs cannot be f 
found within the county, on oath made thereof before a juſlice 
of any other county (which oath ſhall be certified in the war- 
rant) the goods may be levied in ſuch other county or precinft, 
by virtue of ſuch warrant and certificate ; and if any perſon 
ſball be aggrieved by ſuch diftreſs, he may appeal to the next 
ſeſſions fer u county or precinct where the aſſeſſment was 
— 


But by Holt Ch. J. in the caſe of Tracy and Talbot, T. 
3 4n. The rate cannot be diſtrained for by virtue of a 
general warrant made before the rate ; but there ought to 
be a ſpecial warrant on purpoſe. 2 Salk. 532. That is to 
ſay, the non-feaſance of the party ſhall not be left to the 9 
judgment of the officer, who may out of private reſent- e 
ment fell his neighbour's goods without ſufficient cauſe; | 
but oath of the refuſal muſt be made before the juſtices. 
And it is reaſonable that the party ſhould be heard in his 
defence; for he may ſhew cauſe varioufly why a diltreſs 
ſhould not be granted; as that the rate was not regularly 
allowed, or was not publiſhed in the church, or that he had 
ben notice of appeal, or that no demand or refuſal had 

n made, and the like. g | 

In the caſe of K. v. Benn and Church, H. 35 G. 3. Law In what caſe the 
ſhewed cauſe againſt a rule for a mandamus to the defend- Song wil grant 

ants, who were juſtices for Cumberland, to grant warrants levy a rate. 

of diſtreſs to levy ſeveral ſums of money on different per- 

ſons who had refuſed to pay a poor rate for the townlhip 

of Whitehaven. The anſwer given to the application was, 

that there ſhould have been a previous ſummons by the 

magiſtrates to the reſpective does 1 charged with having 

refuſed to pay, which had not been iſſued in this caſe.— 

Bearcreft, in ſupport of the rule, relied on the caſe of K. 

v. Juſtices of Middl:ſ:x (a), where a mandamus was granted, 4 

notwithſtanding this very objection was taken. L. Kenyon 8 
Ch. J. Ln I cannot ſubſcribe my aſſent to the de- 

cilion in the caſe cited. The payment of a poor rate, un- 

leſs it be ſet aſide, muſt be inforced; and if the magiſtrates 
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(a) 1 Conft's Bat 207. pl. 208. 
will 


will not iſſue a ſummons to the perſon who refuſes to pay 
the rate, this court will grant a mandamus to compel them 
to do it: but a ſummons muſt precede a warrant of dif. 
treſs, which is in the nature of an execution. On the 
ſummons, the party may ſhew a ſufficient reaſon to the 

iſtrates why a warrant of diſtreſs ſhould not iſſue; as 
for inſtance, that he has already paid the aſſeſſment to one 
of the pariſh officers who has not accounted for it. But 
it is an invariable maxim in our law that no man ſhall be 
puniſhed before he has had an opportunity of being heard: 
whereas if a warrant of diſtreſs were to be iſſued, without 
any previous ſummons, the party ' would have no oppor- 
tunity of ſhewing cauſe why the execution ſhould not iſſue 
againſt him. But the next day the court granted a rule for 
a mandamus to the magiſtrates to receive ſuch inform- 
ations and complaints as ſhall be laid before them againſt 
perſons refuſing to pay the ſums aſſeſſed upon them, for 
the relief of the poor of the townſhip of Yhitehaven, and 
- 8 thereupon to levy the ſame.” Durnf. and Ef, 

198. A 


The form of the ſummons in which cafe may be this; 


2 F Jo A. O. of the pariſh of — in the 
Weſtmorland. 4 ſaid. county, — 


W E whoſe names are bereunto ſet and ſeals affixed, tw if 

bis majeſly's juſtices 4 the peace in. and for the ſaid 
county, one whereof 1s of the quorum, do hereby ſummin yu 
perſonally to appear 4 us at the houſe of —— in —— 
in the ſaid county, on the day of at 
the haur of in the forenoon of the ſame day, to ſpew 
cauſe why yau refuſe to pay the rate for aſſeſſment made fir 
the relief of the poor of the ſaid pariſh fo this preſent year; 
otherwiſe we ſhall proceed as if you ha ared. Given in- 
der our hands and ſeals the — day in the year 
of our Lord — . 


And then the warrant — thereupon may be 
. - us: 


To the churchwardens and overſeers of 
the poor of the pariſh of 1 
the ſaid county. 


Weſtmorland. | 


WW HEREAS in and by a rate and ofſeſſment made, af- 
feſſed, allowed, and publiſhed, according to the flatutes 


in that caſe made and provided, A. O. an inhabitant and cc. 
cupier 


\ 
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r of an houſe in the ſaid pariſh of ———— tvas duly rated 
nf en (nerd the near ef of _ of 
the ſud pariſh for this preſent year 1 2 of 34. And 
whereas it duly appeareth unto us, Fwo of bis mapeſty's juſtices 
of the peace in and for the ſaid county, one whereof is of the 
quorum, as well upon the oath of O. P. overſeer of the 
the ſaid pariſh, as otherwiſe, that the ſaid ſum of 3. hath 
La Haag demanded of tb id A. O. and that the ſaid 
A. O. hath refuſed and doth refuſe to pay the ſame: And 


whereas the ſaid A. O. having appeared before us in purſuance 
of our _ for that — —— to us any 2 
ent cauſe why the ſame ſhould not be paid: [ Or, And 

as it hath been duly proved to us upon oath,- that the ſaid A. 
O. hath been duly ſummoned to appear before us the [7 Juſ- 
tices, to ſhew cauſe why the ſame ſhould not be paid, but be the 
d A. O. hath neglected to appear accor ing to ſuch ſummons ; 
and hath nat ſhewed to us any fufficient cauſe why the ſame 
not be paid :] Theſe are therefore to require you forth- 

with to make diſtreſs FA the goods and chattels of him the ſaid 
A. O. And. if within the ſpace of | four] days next after 
ſuch diftreſs by you taken, the ſaid ſum, together with reaſonable 
charges of taking and keeping the ſaid diftreſs, ſhall not be paid, 
that then you do ſell the ſaid goods and thattels bh 7 you a 
trained, and out of the money ariſing by ſuch ſale, that you de- 
tain the ſaid ſum of —— and alſo your reaſonable charges of 
taking, keeping, and ſelling the ſaid diſtreſs ; rendering to him 
the ſaid A. O. the overplus an demand. And if na ſuch 
difireſs can be mage, that then you certify the ſame unto us, to 
the end that ſuch further proceedings may be had therein, as to 
law — appertain. Given under cur hands and ſeals this 
— oF 


And where any diftreſs ſhall be made, for money juſtly Difrefs Mall not 
due for relief of the poor, the diſtreſs itſelf ſhall not be — — 
deemed unlawful, nor the parties making it be deemed of form in the 
treſpaſſers, for any defe& or want of form in the warrant- u. 
ſor the appointment of overſeers, or in the rate, or in 
the warrant of diſtreſs thereupon ; nor ſhall the parties 
Ciſtraining be deemed treſpaſſers ab init/o, on account of any 
regularity, which ſhall be afterwards done by the parties 
diſtraining; but the p_ aggrieved by ſuch irregularity, 
may recover full ſatisfaction for the ſpecial damage, and 
no more, in an action of treſpaſs, or on the caſe. But 
where the plaintiff ſhall recover in ſuc action, be ſhall be 
pad his full coſts. But no plaintiff ſhall recover in any 
Alion for any ſuch. irregularity, if tender of amends — 

n 
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| been made by the party diſtraining, before- ſuch aQion 
brought. 17 G. 2. c. 38. / 8, 9, 10. 

Commitment In defect of ſuch diftreſs, is ſbull be lawful for two ſuch 

— pas of dif- jufticgs to commit ſuch perſon Jo the common gal there to remain 

; ue bail or mainprize, util payment of the ſame. 43 El. 

, c. 4. 4. 6 1 : | 

Arrezrs to bele- And if any perſon ſhall neglet to pay to ſuch overſeers, the ſue. 

vied en the ae. reeding overſeers ſhalt levy the arrears,” and ſhall reimburſe their 

ceeding ov er- } 2 4% 

> waa wy predeceſſors the ſame whith are allowed to be due bo them in their 

accounts, 17 G. 2. c. 38. ſ. 11. | 

The perſon al- In caſe a perſon charged ſhall die before payment (which 

kane dying be- is a thing that muſt needs very frequently happen), it hath 

wy been doubted how far the Greabet's goods in the hands 

of the executor or adminiſtrator are liable to anſwer the 
ſame. * As in the caſe of Stephens againſt Evans and others, 
E. 1 G. 3. William Veſey was aſſeſſed to the poor rate, and 
died inteſtate. Adminiſtration of his goods was granted 
to Jahn Stephens the plaintiff. After which, two juſlices 

executed a warrant," in which warrant the” ſaid aſſeſſment 
was recited; and in the ſaid warrant it was alſo recited 
that it appeared to the juſtices on the oath of the late over- 
ſeer, that the ſum aſſeſſed had been demanded of the ſaid 
William Veſey, and (ſince his deceaſe) of his widow and 
repreſentative Suſannah Veſey, and that they refuſed to pay 
the ſame ; theretore the juſtices require the officer to dil- 
train the goods and chattels of the late William Veſey. An 
action of trover was brought by Sbepbens the adminiſtra- 
tor, and a ſpecial caſe was ſtated for the opinion of the 
court; and the queſtion as ſtated was, Whether the dil- 
training and taking and ſelling the cattle which were the 
goods of William Veſey, in the hands of the plaintiff his ad- 
miniſtrator, by virtue of the ſaid warrant, was lawful, or 
not ?—Mr. Nevin, on behalf of the plaintiff, argued that 
it was not lawful, and that an action of trover is main. 
tainable againſt the pariſh officers for taking them. And 
be made three objections: 1. It was a bad vate; being 
made to reimburſe an overſeer, for the overſeer was not 
obliged to advance the money without a previous rate; 
and he may reimburſe himſelf out of the next, made in his 
own time: And it was made for halt a year, whereas it 
ought not to have been for longer than a month. 2. Here 
was no 7 ag by the repreſentative to pay the money. And 
there can be no diſtreſs, without a previous demand 3 
refuſal. The refuſal was made by Yeſey, who is dead ; 
and by the widow, who was not in fact, tho' ſhe is in the 

Warrant ſlated to be his repreſentative. 3- Suppoſing . 
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and warrant to be z yet the goods of Veſey are 
— in the — 2 his perſonal pol ne 
for a rate made upon Veſey himſelf, There is no-inſtance 
of it, nor any caſe to ſupport this; therefore it ought not 
to be ſupported. . Nor is there any neceſſity for it ; for 
the poor cannot ſuffer by the non-payment of this money; 
there are other proviſions for railing the money. This is 
a caſus emiſſus. The aQts of 8 give no ſuch power 
to the juſtices, as to grant ſuch, a warrant ; and nothing 
can be intended in favour of their juriſdiction. It is nut 
the thing that is rated, but only the per/on, the pier 3 
and the ſtatute gives the means of compelling it. e rer 
ſuſal to contribute according to the aſſeſſment is treated as 
an offence, and the offender is to be {ent to gaol. But the 
executor or adminiſtrator is not an offender. It is a per- 
ſonal charge. An overſeer, could not bring an action for 
it, even againſt the perſon charged. He, muſt putſue the 
particular remedy appointed by the act. And if ſo, the 
court will neyer extend the remedy againſt a repreſents- 
tive. If an adminiſtrator ſhould pay this rent, he might 
be guilty of a devaſiavit, And the compulſion. by diſtreſs 
will not alter the caſe, or be an excuſe for a devaſiquit.— 


Mr. Biſhop, on the other ſide, for the juſtices and pariſh 


officers : The court will not now enter into any objethon 
to the rale. The only. queſtions therefore are, as to the 
warrant, and as to the aſſets being diſtrainable in the hands 
of; the repreſentative As to the demand. of the mone 
upon /e/ey himſelf, it was made upon him, and is ſo ſtated. 
And as to the demand upon the repreſentative, the end and 
intention of this ſpecial caſe , was to / ſettle, the material 
poind the real. queſtion, Whether the of the perſon 
rated are or are not diſtrainable in the hands of the repre- 
ſentative ? The practice is on our ſide, that they are. It 
is no anſwer to ſay. that other people are liable to pay, if 
the: perſon rated does not: The queſtion is, Whether the 
repreſentative of the perſon rated is or is not liable ? The 
authority to make this warrant, and to make the diſtreſs 
in obedience. to it, is founded upon the ſtatute of the 43 
Eliz, which gives the remedy by diſtreſs, on refuſal to pay. 


The demand of the money is to be made, and in the pre- 


ſent caſe was actually made, upon the perſon aſſeſſed; 
and that made it à debt from him, There was no need 
of a demand upon the repreſentative. The aſſeis were al- 
ready become liable, and remained ſo in his hands. As to 


the danger of a devaffavit, a repreſentative could not be 


guilty of a deuaſtauit, even by paying, a ſimple mou 


- 


500 


upon a new ſtatute which preſcribes a particular remedy, no 
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Abt before a bond debt, if he had no notice of the bond 
debt; And the diftreſs made him would a be juſſiß. 
cation to him for paying it iter che compulſion of ſuch 
diftreſs. I do not fay, that the executor or adminiſtrator 
could be ferit to fre for non-payment of this debt; but 
yet the aſſets in his hands are diſtrainable, as the proper 
fund of which it is to be paid; eſpecially as no ace 
would lie for it fas Mr. Norton agrees. Mr. Nortm, 
in reply: No anſwer at all has been given to my objection 
to the rate itfelf. And'I fay, that even if the adminiſtra- 
tor were admitted to be Hable to pay, yet fill there ought 
to have been a previous demand upon him. No fuch 
practice as what Mr. Biſhop ſpeaks of, is ſtated in the caſe; 
and therefore the court will intend that there is none ſuch, 
And 1 believe. there is none. I never heard of it before. 
I take it to be directiy the other way. And at all events, 
the poor cannot ſuffer; 'for there are other 'perſons who 
muſt make up the deficiency, in cafe this man do not pay. 
This is ſcarce a ſolvent eſtate; becauſe the widow has re- 
nounced adminiſtration, © and it is granted to a creditor, 


This is a charge upon the perſon, which dies with him: 


Like coſts payable by one who dies; (for which a bill in 
'chancery cannot be revived; and ſo in this court, upon 
informations, they are gone by the death of the party; 
and the"adminiſtrator cannot poſſibly know in what courſe 
of adminiſtration to pay this rate. If an executor or 
adminiſtrator pays a debt of a lower nature, at that time 
knowing of others of an higher, it is undoubtedly a d. 


_ vaſtavit. ''And here there may be debts of an higher na- 
ture, which the adminiftrator may know of. And if be 
is obliged to pay it under ve crc he ought to pay it 


without compulſion, It is a'c impoſed ; not a debt. 
The caſe was left “ open upon its being ſtated at the 


trial, to all or any other objeftions that ceuld be made 


upon the face of it. There were other debts beſides. 
this. By Mr. I Deniſm : That makes no differ- 


'ence. The queſtion is ſtated particularly upon this caſe; 


and is confined to the levying the money upon the repre- 


* ſentative of the perſon charged. I ſhould think, the event 


muſt have often happened in fact and experience. 
practice is not ſtated. But however, the queſtion is, what 
the law is, and not what the practice is. It is a rule, that 


— 


* 


M. Biſhop denied tis. 


remedy 
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remedy can be taken, but the particular remedy. preſcribed 
dy the ſtatute. Therefore, clearly, no action of debt will 
he for a poor rate. The remedy given by the act of 
the 43 El. muſt be conſidered with analogy to other like 
caſes. This ſtatute con ſiders the perſon rated and refuſ- 
ing to pay, as an offender. And it gives no authority 
but to diſtrain the goods of the. offender. Therefore no 


are liable to be diſtrained by the wards of this act, 


t the goods of the offender himſelf, I never apprehend- 
ed, that the of the perſon aſſeſſed to the rate can be 
charged in the hands of the repreſentative. And there- 
fore (as at preſent adviſed) I ſhould think that this action 


will he for taking them. I agree that this is in the nature 


of an execution: But yet it is perſonal ; and I do not knew 
that it is a lien upon the aſſets. Mr. J. Filnet 
concurred ; and ſaid, he had no doubt about it. He 
ht the intention of the ſpecial cafe, which fates a 
particular queſtion, appeared to be, to ſubmit this quef- 
tion only to the court. As to the objections that have 
deen made to the rate; the firſt is of no great import- 
ance : For tho' you cannot make a rate to reimburſe over- 
ſeers; yet the overſeer may immediately, whilſt in office, 
reimburſe himſelf out of the next money raiſed for the 
rate. As to the ſecond, he ſaid, be believed that whatever 
the law might be, the practice was, not to make theſe 
rates monthly. On the merits: It is not ſtated in the 
caſe, that a demand was made even upon Veſey (the 
aſſeſſed), and that he refuſed payment; tho it is ſo recited 
in the warrant. But that is not material. For I have 
not the leaſt doubt, but that the repreſentative ought to 
have been convened before the juſtices, and aſted, what 
he had to ſay why he ſhould not pay the rate affeſſed upon 
Veſey his inteflate. This caſe ſeems to be like a ſcire fucias 
upon a judgment : Upon which, execution cannot be ſued 
out againſt the repreſentatives, without aſking them what 
they have to alledge why it ſhould not be taken out. At 
the time of the teſte of the warrant, they were the goods and 
chattels of the repreſentative. If the teſte had been prior to 
the death, they would have been the goods and-chattels of 
the deceaſed. But if teſted after his death, they are not his 
goods and chattels, but the goods and chattels of the re- 
preſentative. Therefore if the money had been demanded 
of the repreſentative, I ſhould have had great doubt, 
whether this warrant" and diſtreſs would not have been 
good. For J cannot think that by the death of the perſon 


mini tor. 
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him and demanded of him would have been quite gone 
and loſt to the pariſh, and could not have been any way 
come at. For tho“ it may be a charge upon the perſon, 
yet it is a charge upon him in reſpe& of the thing occu- 
pied. And tho' he be called an offender, if he refuſe t» 
E yet he can be no otherwiſe. conſidered as an of. 

» than every other debtor who refuſes or neglefis to 
pay his debts, and thereby renders his perſon and goods 
liable to be taken in execution, is ſo far treated as an of. 
fender, till he ſhall comply with the judgment awarded, 
And in experience I know it to be the caſe, that theſe 
payments by executors or adminiſtrators are often allowed 
to go in dilcharge of the aſſets of the teſtator or inteſtate; 
though I do net remember that it has been ſettled in what 
courle of admmiſtration. Indeed it might be of too much 
conſequence, to put it into the power of juſtices of the 
peace to determine upon the adminiſtration of aſſets, as to 
the courſe in-which they are to be adminiſtred. In a caſe 
of Walks and Hewit, at Guildhall, at the fittings after 


_ Hilary term, 5 G. 2. before L. Ch. J. Eyre, in an action 


of treſpaſs, two aldermen of Lenden had made a warrant to 
diſtrain a man for a poor rate- The man died inteſtate, 
But before that, there had been a demand made upon 
him, and refuſed by him, and a warrant of diſtreſs granted 
upon bis refuſal, And then he died. Eyre Ch. J. held 
that a diſtreſs could not be made after his death ; or if it 
could, yet the repreſentative. ought to have been ſummon- 
ed: And he held the property to be changed. A caſe wa 


made for the opinion of the court of common pleas : But 


I could not hear what became of it: L. Ch. J. Eyre ws 
a great lawyer. It would be ſtrange, that a diſtreſs ſhouid 
be taken upon a man's goods, without hearing him. And 
it would make great confuſion in the adminiſtration af 
aſſets. - He may have paid or retained judgment debts, 
prior to this diſtreſs for the rate, Mr. Gould was re- 
tained to take notes for the defendants. But he ſaid, that 
if Mr. Norton inſiſted upon the want of a demand from the 
repreſentative, he could not pretend to maintain the cale 
on the part of the n Deniſn and Mr. 
J. Wilmot ſaid, that this was an eſſential circumſtance 
And by the court (L. Mansfield Ch. J. and Mr. J. Fi 
being abſent) judgment was given for the _ the ad- 
Burr, Mans. 1152. Black. Rep. 284. 


[Note, The arguments in this caſe are here recited 
ſomewhat at large, in order ta bring in as much bg 
g 
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may be upon the ſubject; eſpecially as no other caſe hath 
occurred, wherein this point hath been conſidered. And 
this particular caſe, as appears, was determined on its 
own peculiar circumſtances, namely, for want of ſum- 
moning the adminiſtrator. So that the principal point 
ſeemeth yet to remain undetermined; which includes in it 
theſe particulars : 1. Where the warrant of diſtreſs is made 
out during the lifetime of the perſon aſſeſſed, whether the 
officers can follow the goods into the hands of the admi- 
niſtrator or any other, without taking notice of any perſon 
as executor or adminiſtrator? 2. Where the warrant of 
diſtreſs is not made out till after the death of the perſon 
aſſeſſed, whether on ſummoning the adminiſtrator, and re- 
fuſal by him, the officers can Kifirain the goods in the bands 
of ſuch adminiſtrator ? 3. Whether the adminiſtrator him- 
ſelf may be aſſeſſed in a ſucceeding rate, as fur arrears ; 
and on the aſſeſſment being confirmed at the ſeſſions upon 
his appeal, whether diſtreſs may be made as of his own 
goods; and whether for defect of diſtreſs he may be com- 
mitted? 4. In what courſe of adminiſtration ſuch aſſeſſment 
ſhall be eſtimated? And if the adminiſtrator ſhall plead 
before the juſtices debts of an higher nature, or inſufficiency 
of aſſets ; whether and how far the juſtices are to take no- 


tice of ſuch plea, and how or in what manner they ſhall 
determine the ſame ? ] | 


E. 5G. K. and Uttoxeter. Upon great debate, and 
ſearch after precedents, it was held, that a certiorari would 
not lie to remove the poor rate itſelf, the remedy being to 
appeal, or by action when a diſtreſs is taken, which will 
anſwer all the ends of juſtice in coming at an equal rate; 
whereas if the rate itſelf ſhould be required to be ſent up, 

t inconvemences and delays would follow. Str. 932. 
Ge of 8. 317, 
. 7 G2. K. and the juſtices of Salop. The true ob- 
jeblion againſt a certiorari is, that if rates were remove- 
able, the poor might be ſtarved whilſt the rates were de- 
pending, and therefore the court, from the great inconve- 
nience that would attend the removal of rates, have refuſed 
todo it. 1 /. C. 201. Str. 975. 


Certiorani, 


ii. Taxing others in aid. 
if the ſaid juſlices do perceive that the inhabitants of Hondredeontri- 
am pariſh are not able to 1 themſelves ſufficient ſums g 
for the purpoſes aforeſaid, then the ſaid two offices (1 Q.) 
Vor. III. 2 ſhall 
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. mandamus was granted, directed to the juſtices ; and as this 
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ſhall tax, rate, and aſſeſs as aforeſaid any other of other pa- 

riſhes, or but f any 2215 within the hundred, to pay 0 

ums to the churchwardens and overſeers of the ſaid poor pariſh, 

for the ſaid purpoſes, as the ſaid juſtices ſhall think fit, 43 El, 
c. 2. 1. 3, | 


| That ths inhabitants of any 25 8 are not able] H. 8 Au. 
Order of two juſtices: The caſe was thus: There were 


two vills in one pariſh, and the juſtices recite in their 


order, that one of the vills was very rich, and the other 
very poor; and further, that the vill which was rich, did 
not pay half ſo much to the poor, as the poor vill did. 
ObjeRed, 1. One vill ought not to contribute to another, 
becauſe the ſtatute mentions pariſhes only. 2. The rea- 
ſon given for charging the rich vill to contribute to the 
poor vill is uncertain; viz. becauſe they do not pay half 
{o much as the poor vill does, without ſhewing that either 
vill pays any thing to the poor. By the court: As to the 
firſt objection, ſurely this will come within the equity of 
the ſtatute, though the ſtatute only makes mention of pa- 
riſhes; and it is highly reaſonable, that one vill ſhould 
contribute to another in the ſame pariſh. But this order 
muſt be quaſhed on the ſecond objection, for the uncer- 
tainty. Foley, 25. | 


Then the ſaid two juſtices] T.2 J. 2. K. and Grief. 
The ſeſſions rated the adjacent pariſhes : Quaſhed ; becauſe 
the ſtatute appoints it to be done by the two juſtices, and 
hereby they prevent an appeal. Caſes of S. 259. 


The ſaid two juſtices ſhall tax, rate, and aſſeſs] T. 12 G.2. 
S.. 1277 — 3 Peter and Paul's 17 ee 
Two juſtices order the churchwardens and overſeers of 
St. Peter and Paul's to aſſeſs, raiſe, and levy a ſum to- 
wards the maintenance of the poor of S/. Mary's. But 
the order was quaſhed by the court ; becauſe the juſtices 
had delegated their power to-the churchwardens and over- 
ſeers; whereas by the ſtatute they themſelves are to make 
the rate on all, or on particular perſons. Str. 1114. 

In this caſe, a mandamus was moved for* to the juſtices, 
to make a rate for the ſupport of the poor of the pariſh 
of St. Mary's; which was oppoſed, becauſe the pariſh 
officers ought to make the rate, and the juſtices are only to 
ſign it. To which it was anſwered, that this motion was 
grounded on this clauſe of the ſtatute ; and thereupon 3 


+ 
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is a matter of right, they ought to make a return, 16 Vn. 


16. beit | | 
1 And the juſtices are to make the taxation, and leave 
it to the churchwardens and overſeers to levy it. 2 Salk, 

80. , | 
? Any other of other pariſhes] M. 32 C. 2. Reſolved, That 
the juſtices-may impoſe the charge upon any of the inha- 
ditants of the neighbouring pariſhes, and are not obliged 
to put a general tax upon the whole pariſh. Comb. zog. 
1 Ventr. 350» DEE. : 

T. 12 G. K. and Boroughfen. There was a taxation of 
ſeveral perſons in a pariſh : Objected, that it ſhould be of 
all the perſons in a particular place or pariſh; The court 
thought it unreaſonable, that ſeveral perſons in a pariſh 
ſhould be charged, and not all, but that the words of the 
act are very ſtrong : and did not quaſh the order for this 
objettion. Foley, 29. N ee 

Within the hundred] T. 9 An. Boroughfen and St. John's. 
Motion to quaſh an order of two juſtices; for that it doth 
not appear upon the order, that the pariſh which is charg- 
ed to aid the pariſh that is not able to maintain its own 
poor, is within the ſame hundred. And quaſhed by the 
whole court. Foley, 27. | | k 

H.8 An. Motion to quaſh an order of two juſtices, 
which was made to aſſeſs the pariſhes of St. Stephen and 
St. Mary Magdalen in Norwich, in aid of the pariſh of &.. 
Benedict, which was not able to maintain its own poor. 
Odjection: Theſe pariſhes are not in the ſame hundred; it 
is in Norwich where there is no hundred, ſo the juſtices 
have no juriſdiction. And by Holt Ch. J. The order 
muſt be quaſhed. - Foley; 31. 5 

E. 31 G. 2. K. and the tything of Milland. Two juſ- 
tires tax the inhabitants of the tything of Milland, in aid 
ot the pariſh of Sr. Peter's Cheeſebill, in the ſame county. 
The ſeſſions confirm the order, ſetting forth, that the 
tything of Milland, and the pariſh of St. Peter's Cheeſehill, - 
both lie in the ſame /iberty 4 the ſoke where the ſaid 
pariſh: lies, On referring it back to the ſeſſions to be 
more particularly ſtated, it appeared (ſubſtantially) to 
be a hundred, though called by another name. And the 
court held, they were not reſtrained to the particular word 
bundred, but it is ſufficient if it be ſignified b by any word 

. And the orders were affirmed. Burr. Mang. 
570. be * 

In the caſe of X. v. T. Holbeche eſq. and another, it was 
ermined, that county juſtices cannot rate a pariſh with- 
= ; 3 E 2 in 
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ty con- 
tributory, 


Ee, 4H. 778. 
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in their juriſdiction in aid of another pariſh lying within a 
borough which has an excluſive jurifdiftion, Durnf. and 


Ar the ſaid juſtices foul think ff} E. 12 G. K. and N 
n order was made Or 2 neigh- 


0 


Mary's in Marlboroug 
bouring riſh to contribute ſo long as we the ſaid juſlices 
ſpall think fit. But by the court, It mult be quaſhed ; for 
the diſcretion that is left in the juſtices, is as to the 
—— and not as to the duration of the contribution. 

17. 700. 

M. 6 N. K. and Knightly. A ſum in groſs was taxed 
upon a neighbouring pariſh, for a whole year; which was 
abjefted ta as unreaſgnable, becauſe their ability may 
change: neverthelets. the order was confirmed. Comb. zog. 

7. 6G. K. and Telſcombe. By the court: The order 
for the contributory pariſh to make a rate at 6 d. in the 
pound is ill for incertainty; it ſhould have been, to raiſe 
ſuch a ſum certain. „tr. 314. 

T. 12 G. 2. Caſe of the pariſh of $7. Peter and Paul in 
Marlbarough. Two. juſtices, reciting the inability of the | 
pariſh, of &. Mary to maintain its own poor, order the 
pariſh of S.. Peter and Paul to contribute 60 l. for the 
maintenance of the poor of the other pariſh : An objection 
being made to their ordering ſuch a groſs ſum, the court 
held it in that reſped to be well. Str. 1114, 

And if the ſaid hundred ſhall not be thought by the ſaid juſ- 
tices. als and fit to relieve. the ſaid ſeveral pariſhes not able 
to provide for themſelves as aforeſaid, then the juſtices at their 
genaral quarter ſeſſions ſhall rate and affeſs | as by any 
other of other pariſhes, or out of any pariſh within the county. 
43 Rl. ea. . 3. 77 

T. 3G. K. — Percivall. Order of ſeſſions, reciting 
that the pariſh is not able to maintain its on poor, nor 
any other pariſh within the hundred to contribute, there- 
fore the juſtices at the feflions tax other pariſhes in an- 
other hundred within the ſame county. It was moved to 
quaſh. it, and (inſiſted that the ſlatute gives no authority 
ta the ſeſſions to charge -people out of the hundred, til 
two juſtices have inquired whether any / pariſh in the 
bundred can contribute : The firſt application to be to 
two juſtices, and the ſecond to the ſeffrons. Parker Ch. J. 
I do not ſee, to what purpoſe it would be, for the two 
juſlices to make an order, only to adjudge that no pariſh 
within the hundred is, able to contribute, We will pre- 
ſume the ſeſſions is ſatisfied of that, and if the 8 — 
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fhould make ſuch an adjudication, yet the ſeſſions muſt 
inquire into the truth of it; and if no order 

which charges any pariſh within the hundred, it is a ſuf- 
ficient ground -for the ſeſſions to aft. If the two juſtices 
bad charged any pariſh within the hundred, that would 
have ſtopped the ſeſſions from proceeding; and the ſufſſi- 
ciency of the hundred depends on this, whether two juſ. 
tices have ever charged the hundred. ——— If the faid hun- 
dred ſhall not be thought by the ſaid juflices able, —that is, if 
the two juſtices do not adj t ſo. If two Juſtices 
ſhould adjudge the hundred not able, yet if other two 
juſlices adjudge the contrary, their charge would be good, 
and the Cons be ouſted of their juriſdiction, notwith- 
' ſtanding the firſt adjudication. - Eyre J. Here are two 
ji bons, that of the two juſtices, and that of the ſeſ- 
ſions, and both are original jurifdiftions. They are dif- 
ferent in all reſpetts, for the two juſtices have no power 
out of the hundred, nor the ſeſſions within it. There need 
be no appeal from an adjudication of two juſtices, for that 
would be to appeal from a nullity. And the order was 
confirmed. Str. 56. i 


ii, How far parents and children are liable to main- 
: l tain each other. 


The father and grandfather, mother and grandmother, and 
children of every poor, old, blind, lame, and impotent perſon, or 
other poor perſon not able to work, being of a ſufficient ability, 
ſhall at their own charges relieve and maintain tvery ſuch poor 
perſon, in oe manner, and —_— to that rate, as bythe 
Juſtices of that county where ſuch ſufficient perſons dwell, in their 
ſeſſions 2 be aſſeſſed ; 22 72 22 month, 43 El. 
c. 2. f. 7. ; 

Which penalty fhall ge to the uſe of the poor of the - 

= and be 2 or one 7 the AA 1.0m 
 feers, by warrant from two ſuch juſtices (1 Q.) by difireſs ; or 
in defect thereof any two ſuch juflices may commit the offender to 
the common gaol, there to remain without bail or mainprize, 
till the ſaid forfeitures ſhall be paid. ſ. 2. 11. 


Father and mather | T. 9 An. Q. and Clenthan. It was 
moved to . quaſh an order upon the father in law, to 
maintain his wife's daughter, his wife being dead. By 
the whole court: The huſband ought to provide for 
the daughter in law during the wife's life, in the right 


of his wife; but when the wife dies, the relation is 


3293 diſſolved 


Parents and 
children mu- 
tally liable. 


A man is not 
obliged to main» 
tain his daughter 
in law after her 


mether's deaths. 
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Son's wiſe, the 
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diſſolved, and be is not by any means obliged to provide 
for the daughter in law after her mother's death. Foley, 


N O. and Ft. Botolph's Aldgate. The ſingle 
queſtion. was, Whether the huſband ſhall be chargeav!e to 
maintain his wife's children by a former huſband? and it 
was reſolved. He was, during the wile's life, in her right; 
but: not after. Foley,. 42. b 
There was an order upon the mother, who was married 
to a ſecond huſband, to maintain her children which ſhe 
had by the former huſband :., But by the court, a feme co- 
vert cannot be charged, but they ought to have charged her 
huſband. Foley, 44- | 
But notwithſtanding the above, In the caſe of Tubb and 
others v. Harriſon and another. M. 31 G. 3. Which was 
an action on a covenant, in which the defendants who 
were father and ſon (alter: reciting that differences had 
ariſen between the ſon and his wife, and that they had 
agreed to live ſeparate) covenanted inter alia to pay all the 
debts contracted by her, which her huſband was by law liable 
to pay. One of the breaches aſſigned was, that they had re- 
fuſed to repay money laid out for board, lodging, and other 
necc{ſaries far her. infant ſon by a former huſband. The 
court were of opinion that the huſband is not liable to pay 
the expences of maintaining the wife's child by a former 
huſband, altho' the wife be then living, and ordered thoſe 
n the account to be diſallowed, Durnf. and £aft, 
4 V. 118. 5 3 

M. 7 G. 2. K. and Dempſon. It was moved to quaſh 
an order upon the father to pay a certain ſum. weekly to his 
ſon's wife, his ſon having run away from her as ſoon as 
he married her, and ſhe * had a child in the mean 
time, To this order two exceptions were taken: Firſt, 
that it appears the ſon's wife was an adultereſs ; and there- 
fore the , himſelf would not have been bound to. 

e 


maintain ber, much more the huſband's father could 
not. To this it was anſwered, and allowed by the couit, 
that whatever eſſect this act of the wife might have upon 
the huſband, it could not have any upon the pariſh. 
Secondly, It was objected, that the ſtatute extends only to 
natural relations, and for this purpoſe was cited the caſe of 
K. and Munden (hereafter following) ; and the court was 
of opinion that this objection was fatal, and that the aft 
doth not extend to relations in law. 2 Barnardi/t. 329. 

64. Note, Sir John Strange in his report of this caſe 


ys, that the order was for the father to maintain the 
right, *2 {on's 


* 
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ſon's wife, after” a divorce a menſa & thoro for adultery, 
Str. 955. 

Ce afather and grandmother] M. 7 C. K. and Reeve. 
The reputed grandfather or grandmother are not within the 
ſtatute; for a baſtard is filius populi. 2 Bulſt. 344- i 

H. 7 Cha. Geraru's caſe. If a man marries a grand- 
mother, and has an eſtate with her in marriage; for this 
eſtate he ſhall be charged to be contributory towards the 
relief and maintenance of the grandchild, within the mean- 
ing of the ſtatute : but otherwiſe it ſhall be, if he has not 
any eſtate or advancement by his marriage with her. By 
Whitlocke and Croke ]+.—But by Croke J. He ſhall be charg- 


ed with keeping the grandchild during the life of the grand- 


mother his wite ; and if ſhe dies, he ſhall not be charged 
after her death. 2 Bu. 346. ; 

But by Halt Ch. J. If the wife dies, he muſt maintain 
the grandchildren, though the relation be determined. 
And he ſaid, that in Gerard's caſe, who married the grand- 
mother of a poor perſon, though ſhe died, and ſo the re- 
lation was determined, yet the ſtatute was to be conſtrued 
by equity, and that he was a grandfather within the ſtatute. 
Comb. 321. 405. 

But in the caſe of 2 Bulſtr. 346. it does not appear 
that the grandmother was dead; nor is there any reſo- 
Jution, the judges differing in their opinions. 16 Viner, 


417. | | 

| the whole, the diſtinftion ſeems to be this: If a 
mother or grandmother marries again; and was before 
ſuch ſecond marriage of ſufficient Siliry to keep the child, 
the huſband ſhall be charged to maintain it; for this be- 
ing a debt of her's when ſingle, ſhall like others extend 
to 2 the huſband; but at her death, the relation be- 
"gs olved, the huſband is under no farther obligation, 
I 


lacht. 448. 


And though the father be living, yet if he be unable, 
the grandfather being of ability, may be compelled to 
keep the grandchild, and alſo to pay ſo much money as 
the juſtices ſhall think reaſonable for the time paſt. M. 6 
Ann. Q. and Jeyce. 16 Viner, 423. 


Aud children]. T. 5 G. KX. and Munden. Order recit- 
ing that Munden had a good fortune with his wife, and 
that her mother was poor, therefore he is ordered to pro- 
vide for her. By Pratt Ch. J. The caſes which have hi- 
therto been, were either where the judges were divided, or 

3E 4 the 
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ther. 


A ſon in law is 
not obliged to 
maintain his 
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Grandchildren. 
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the matter came not directly in queſtion, or was only a 
caſe at the judge's chamber. It never came judicially be- 
fore the whole court till now. And as it is res integra, on 
conſideration we are all of opinion, that the ſon in law is 
not bound, either within the words or intent of the ſtatute, 


which provides only for natural parents. By the law of 
nature, a man was bound to take care of his own father 


and mother. But there being no temporal obligation to 
inforce that law of nature, it was found neceſſary to eſla- 
bliſh it by act of parliament, and that can be extended no 
farther than the law of nature went before, and the law 
of nature doth not reach to this caſe. And the order muſt 
be quaſhed. /r. 190. Sag > 48 

In the caſe of Mallon and Spark, E. 7 N. Holt Ch. ]. 
ſaid, That the word children in the ſtatute extends to grand- 
children; becauſe there is the ſame natural affection. Caſes 


FS. 210. | SB 

But no caſe hath occurred, wherein the ſame hath been 
judicially determined. And perhaps there, may be ſome 
doubt as to this point. Natural affection deſcends more 
ſtrongly than it aſcends. And it is obſervable, that 
whereas the ſtatute of the 39 Elix. c. 3. did only ena}, 
that . parents and children ſhould mutually maintain each 
other, this ſtatute of the 13 Eliz. enlarging this branch, 
extend it to grandfathers and grandmothers, but doth not 


| ſpecify grand-children ; by which it may ſeem, that (he par- 


The order muſt 
ſet forth, that 
the perſon is 
poor, &c. and 
not able to 
work. 


2 


liament did not intend that the obligation ſhould extend 
to them. 


Of every poor, old, blind, lame, and impotent perſon, or 
other por perſon not able to work] M. 13 W. St. Andrews 
Underſhaft and Jacob Mendez de Breta. The defendant be- 
ing a jew, had an only daughter, who was converted from 
IL. and embraced chriſtianity. Whereupon the de- 
fendant turned her out of doors, and refuſed to allow her 
any maintenance. On complaint to the ſeſſions, they re- 
citing that ſhe was the daughter of the defendant, and 
that he was a man able to maintain her, made an order 
that the defendant (being very rich) ſhould allow her 2058. 
a month. But becauſe they did not alledge that ſhe was 
poor, or likely to become chargeable; the order was quaſh- 


ed. L. Rayn. 699. | 
G. KX. and Gulley. It was moved to quaſh an 


order of ſeſſions. The order ſet out, that one Mary Gul- 


ley was in a poor deſtitute condition, and that her father 
was able to maintain her, and therefore they make an ps 
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upon him to allow her 28. 6d. a week till further order. 
Objected, It did not a that ſhe was lame, blind, 
or unable to work; ſo that though ſhe was in a deſtitute 
condition, it might he becauſe ſhe would not work: And 
upon this exception the court quaſhed the order of ſeſſions. 
Foley, 47. 

Being of a ſufficient ability] H. 12 An. 2. and Halifax. Muſt be of fu. 
Order eo Aber in law to pay fo „ a week <4 ys 
daughter in law, was quaſhed, becauſe it was not ſaid that 
he was of a ſufficient ability. Caſes of S. 52. 


In that manner, and according to that rate, as by the juſtices Indefinite order 

F that county where Je PR perſons dwell, in their [eſſions id $996. 

ſhall be aſſeſſed] E. 5 An. Fenkins's caſe. An order of ſeſ- 

fions was made, that the defendant ſhall pay 2s. a week 

towards the ſupport of his father, till that court ſhould or- 

der the contrary, Which was held good; becauſe it was 

indefinite, and no ſet time limited: and if an eſtate hap- 

pened to fall to him, they might apply to the juſtices ; 

otherwiſe, if a time was limited. 2 Salt. 534. 


By the juſtices of that county where ſuch ſufficient perſons The order muſt 
duel] 5— 4 the child 'S in 2 —— 2 — mag 
ſex, and be maintained by the pariſh there, and the grand- county where 
father live in the county of Suffe/k, the juſtices of Middle- — 
ſex can make no order therein, but the juſtices of the ' 


county of Suffolk muſt make order. 2 Bult. 340. 
In their ſeſſions ſball be fed] T. 9 An. O. and Janes. Pauper not tobe 
e 


There was an order for the grandmother to take care of ent (otuch fu 
her grandchildren, and by the order they ſend the grand- ***** Prion. 
children to the grandmother. By the whole court : 
cannot ſend the grandchildren to the grandmother ; but the 
Juſtices ought to have made a rate upon the grandmother 
of ſo much a week. Foley, 41. 

And it is ſaid, that in the order of ſeſſions it ought to ap- pauper muſt be 
pear, that the party to be relieved is become chargeable to chargeable, 
the pariſh ; for unleſs he be fo, the pariſh has no ground 
of complaint. 16 Finer, 424. K. and Tripping. 


On pain of 20s. 4 month to be levied by difireſs] Penalty of 206. 
7. 32 C 33 G. 2. K. and Robinſon. The defendant was mond. 
nd:Qied for reſuſing to obey an order of ſeſſions, for main- 
taining his two infant grandchildren. It was moved in 
arreſt of judgment ; and urged, that this is a new offence : 
and where a ſtatute creates à ne offence, and gives a par- 
ticular penalty, and a ſpecific method of recovering the 
lame, that courſe _ to be purſued, and the party ſhall 

not 


fence, by 
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not be puniſhed by indiftment. By. L. Mansfeld Ch, |, 

The rule is certain, that where a ſtatute creates a new of. 
mage and making unlawful any thing which 

was lawful before, and appoints a 22 remedy againf 

ſuch new offence, by a particular ſanction and particular 

method of r that method muſt be purſued, and 


no other: But where the offence was antecedently puniſh. 


able by a common law proceeding, and a ſtatute preſcribes 


Parents running 
away . 


a particular remedy by a ſummary proceeding , there, ei. 
ther method may be purſued, and the proſecutor is at li. 
oy to proceed either at common, law, or in the method 
preſcribed by the flatute, becauſe there the ſanction is cu- 
mulative, and doth not exclude the common law puniſh. 
ment. In the preſent caſe, a remedy-exiſted before the {la 
tute of the 43 El. For diſobedience to an order of ſeſſions 
is an offence indiftable at common law. So that here are 
two remedies; one, to proceed by way of indictment for 
diſobeying; the order, where the weekly payment is neg. 
lected or refuled to be made; the other tb diſtrain for the 
20's, penalty after neglect of payment for a month. The 
former method has taken in the preſent caſe: And 
there is no doubt but that an indiftment will he for diſ- 
obeying an order of ſeſſions. And the court were unani- 
moully of opinion, that the judgment ought not to be ar- 
reſted. Burr. Mansf. 799. | | 

Whereas ſometimes men run away, leaving their wines 
and children, and ſometimes women run away, leaving their 
children upon the charge of the pariſh, although ſuch perſon 
have ſome eflates which would cafe the pariſh of their charge 
in whole or in part; It ſhall be lawful for the churchwarans 
or overſeers, where any ſuch wife, child, or children ſtall be 
fo left, on application to, and by warrant or order of two juf- 
tices, to take and ſeize ſo much of the goods and chattels, and 
receive ſo much of the annual rents and profit of the lands and 
tenements of ſuch huſband, father, or mother, as ſuch tw» 10 
tices ſhall order and direct towards the diſcharge of the parib 
or place wy wife, child, or children are left, for li 
bringing up and providing for ſuch wife, child, or children; 
which warrant — * om. 2p at the _ quarter 
ſeſſiont, it ſhall be lawful for the juſtices there, ta make an e. 
2 for the — or overſeers to 4705 of 2 goods 
or chattels by ſale or otherwiſe, or 1 muc them for the 
purpoſes aforeſaid, as the court ſhall think fit, and to recerve the 
rents and profits, er ſo much of them as ſhall be ordered 9 
the ſaid ſeſſions, of his or her lands and tenements for the pur- 


peſes ** 5 G. c. 8. ſ. 1. * 


| Poor. (Rate.) 

And the ſaid churchwardens and over ſeers ſhall be account- 
able to the juſtices at the quarter ſeſſions for all ſuch money as 
they ſhall fo receive. 1. 2. "ys 

And further to compel huſbands and parents to maintain 
their own families, the law hath alſo provided, that all 

ſons who run away and leave their wives or children, 
whereby they become chargeable to any pariſh or place, ſhall be 
deemed rogues and vagabonds ; and puniſhed as ſuch by the 
vaprant abt of the 17 G. 2. c. 5. | 

And by the ſame aft, All perſons who 7hreaten to run 
away and leave their wives or children to the pariſh, ſhall 
be deemed idle and diſorderly perſons ; and ſhall, on con- 
viſtion before one juſtice, by confeſſion, or oath of one 


witneſs, be committed to the houſe of correction, there to 


be kept to bard labour for anytime not exceeding one month. 
And whereas ſeveral perſons by their wilful default and 
2 permit their wives and children io become charge- 
ble to their pariſh ; It is enacted, that if it ſhall be made 
appear to two juſtices, that any ſuch perſon doth not uſe 

r means to get employment; or if he is able to work, 

by his negle of work, or by ſpending his money in ale- 
houſes or places of bad repute, or in any other improper 
manner, and doth not apply a proper proportion of the 
money he earns towards the maintenance of his wife and 
family, by which they, or any of them become chargeable 
to their pariſh; he ſhall be deemed” an idle and diſor- 


Form of an order to ſeize the goods, and receive 
the rents of the lands, of parents or huſbands 
having run away. 


| To the churchwardens and overſeers of 
Weſtmorland. the e the pariſh of in 
| the ſaid county. | 
WHEREAS it appears unto us whoſe names are here- 
unto ſet and ſeals affixed, two of his majeſly's juſtices 
of the peact for the ſaid county, as well upon the complaint and 
plication of the churchwardens and overſeers of the poor 
F the par — 12 in the county aforeſaid, as 
'* due proof upon oath before" us made, that A. O. late of 
e Pariſh f aforeſaid, in the county aforeſaid, yes- 
nat, bath gone away from his place of abade at in 


— 


— 
Q Ve * 


le] The manner of which puniſhment, ſee title — 
1 
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Parents running 
away, deemed 
rogues and va- 
gabonds. 


yz 


Threatening to 
run away : 


Or neglecting to 
work and 

vide for their fa. 
milies, deemed 
idle and diſor- 
derly perſons, 


n and puniſhed accordingly. 32 G. 3. c. 45. 
8. (a) 


- 


ET Se 


— 
- 


=; __— - 
—— 


. — er 
4 2 n 


a — — ä ſ'— 
bo JI — 3 64 — 
— — p ” 
— 22 5 — 4d * * == 7 w * -_ . 2 
— ” Fe ” _— s "za % * 5 EL . youu . 


4 
# 


4 
7 
* 
1 
1 
MF 
1 
13 
rr 
4 


$12 


teſt 
of the pariſh 


the pariſh "—_— into ſome other county or place, and hath 
lefi — his wife, and -—— their children, pon the charge 


TAX the place of their loft lyd 


hat the faid A. O. hath ſome «ftate wherty 
to eaſe the ſaid pariſh of their ſaid churge, in whole or in part; 
Me do hereby authorize and command you the aid churchwar. 
dens and overfeers of the poor of the pariſh of —— afire 


ſaid, ts take and ſeize = and and and 


to receive the annual rents and profits 'ﬆf the lands and tenemen; 
of him the faid A. O. at Su. for and toward, 
the diſcharge of the ſaid pariſh, for the' providing for and 
bringing up of his faid wife and children : And with this war. 


rant you are to appear at 'the next quarter ſeſſions of the pen 


Poor to bem: in- 
tamed within 
their own pa- 
tithes. 


to be holden for the ſaid county, and certify then and there 
what you ſhall have done in the execution hereof. Given under 
eur hands and ſeals, at in the ſaid county, he 
day of —— in the year ———, 


FOR the further maintenance of the poor, there are 
many fines and forſeitures payable to their uſe; as for 
ſwearing, drunkenneſs, deſtroying tbe game, and in mam 
other ipſtances, which are to be found under their proper 


es. 
And alſo parts of waſtes, woods, and paſtures may be 
incloſed for the growth and preſervation of timber and un- 
derwood for their relief; as is ſer forth under the title 


Wood, | 


V. Of the relief and ordering of the poor. 


By the ſeveral ſtatutes all along, the poor were to reſort 
or be ſent to their own pariſhes to be relieved ; and in the 
caſe of Chpton and Raviftock, E. 11 Ann. it was adjudged 
as follows: There was an order reciting, Whereas Jo" 


Sannder/ſon and his wife are laſt ſettled in Chpton ; thele ar 


| to order you the churchwardens of Clypton, to repair tothe 


pariſh of Raviſloct, and to xelieve them, being ſo fick thi 
they cannot be removed. By the court: The juſlies 
have no authority to ſend for officers out of another par 
but the pariſh where the poor reſide are bound to mar 
tain them as long as they continue with them. Cſs 
7 S. 49. But in the caſe of Darlington and Heming'% 

1 C. 3. (a) where two baſtard children, ſettled at Du. 
lington, reſided with their mother as nurſe children in the 


— 


{a):tnte, 1 V. title Baſtarbs; and 3 V. title Poor, Settlen® 
by birth. * 


Poor. (Rclief.) 
pariſh of Hlamlington where the morher was ſettled, it was 
determined that the pariſh where the children's ſettlement 
was, ſhould maintain thoſe children in that other pariſh. 

By the 43 El. c. 2. The churchwardens and overſeers, —— to de 
with the conſent of bevo fuſtices 99850 ſhall take order from GO 
time to time, for — to work the children of all ſuch whoſe 
parents ſhall not by the ſaid churchwardens and averſeers, or 
the greater part of them, be thought able to keep and maintain 
their children; and for ſetting to work all ſuch perſons, mar- 
ried or unmarried, having. no means to maintain them, 27 

no ordinary and daily trade ; and for the neceſſary reli 
*L lame, impotent, old, blind, and — — being 
poor, and not able to uur. ſ. 1. 

And the ſaid juſtices, or one of them, ſhall ſend to the houſe 
of correction, or common gaol, ſuch as shall not employ theme 
ſelves to work, being appointed thereunto as aforeſaid ſ. 4. 


Poor, and not able to work] M. 3 G. K. and the inhabit- 
ants of Highworth. There was an order to pay 3s. 
weekly to a poor perſon, by the pariſh of Highwerth, fo 
long as he ſhall continue poor. It was objected, that by 
the ſtatute it ouglit to appear that they are poor and im- 
potent, Parker Ch. J. 1 favour thefe orders as much as 
[ can, becauſe nobody takes care to draw them up for the 
poor, But it muſt be quaſhed. Sr. 10. ED. 

On the authority of this caſe, E. 3 G. K. and Stoke 
1005 an order was quaſhed for the ſame fault. So E. 
4G. 


4 = and Tipper, an order to maintain a daughter in 
W. id. ; 


For the nec reli E.1G. MK. and Colbitch. An Seffions have no 
order of ito 4 n the overſeers of this pa- — 
riſh, that they ſhould pay a ſurgen his bill for curing cer- de Paid. 
tan poor under their care. The court ſaid, that the ſeſ- 
ons have no power to make ſuch orders; and ſo quaſhed 
t 1 Barnardift. 46. © be 

M. 6 G. 2. X. and Wdftertm. An order was made 
dy two juſtices upon the officers of the pariſh of Moodſſer- 
ten for paying 5 |. upon account of a poor inhabitant of 
that pariſh when he was in goal, and likewiſe for paying a 
ſurgeon's bill that was due upon his account; which order 
was confirmed at the ſeſſions. It was moved to quaſh 
thele orders. And upon ſhewing cauſe it was urged, that 
we juſtices have only power to order pariſh officers to re- 

N inhabitant where it is fit he ought to be re- 

_ But in the preſent caſe the —_ have ac- 

ually given the party relief. They employed a ſurgeon, 

nd a nrſe, to take care of him. The ſurgeon and nurſe 
; have 
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contract ſor the 
maintenance 
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ment of the 
poor. 


Poor. (Relief. ) 


have a proper remedy by way of action againſt the office 
and the juſtices have no pretence to interfere in this mat. 
ter. And the court were of opinion that theſe orden 
ſhould be quaſhed. 2 Barnardift. 207. 247. 

By the 3 C. 4. The churchwardens and overſeers may, h 
the conſent of two juſtices (i Q.] within their reſpective linit, 
wherern ſhall be more juſtices than one; and there uo mir: 
hall be than one, with the aſſent of that one juſtice, ſet up and 
ue any trade, myſtery, or occupation, only for the ſetting an 
work and better relief of the poor. 1. 22. 

The churchwardens and overſeers, or the greater part of 
them, by the leave of the lord. of the manor, whereof any waſie 
or common within the pariſh is parcel, and on agreement with 
him made in writing, under his hand and ſeal ; or otherwiſe, 
according o any order to be ſet down by the juſtices in ſeſſms, 
by like leave and agreement of the lord in writing under his hand 
and ſeal, may build in fit and convenient places of habitatim in 
ſuch waſle or common, at the charge of the pariſh, or ather- 
wiſe of the hundred or county as aforeſaid, to be rated and ga- 
thered in manner before expreſſed, convement houſes of dwelling 
for the ſaid impotent poor. 43 El. c. 2. ſ. 5. 

It ſhall be lawful for the churchwardens and overſeer, in 
any pariſh, townſhip, or place, with the conſent of the major 
part of the pariſhioners or inhabitants, in veſlry, or «ther 
pariſh or * meeting for that purpoſe aſſembled, or of ſo 
many of them as ſhall be 17 aſſembled, upon uſual notice theref 


| firſt given, to purchaſe or hire any houſe or houſes, in the ſane 


A majority will 
bind the reſt, 


pariſh, townſhip, or place, and to contract with any fenen er 
perſons for the lodging, keeping, maintaining, and empliying 
any or all ſuch poor in their reſpectiue pariſhes, townſhips, r 
places, as ſhall defire to recerve _ or collection, and there ts 
keep. maintain, and employ all ſuch poor perſons, and take tht 
benefit "oY the work, labour, and ſervice of any ſuch poor per- 
ſons, who ſhall be kept or maintamed in any ſuch houſe or houſes 
for the better maintenance and relief of ſuch poor perſons, why 
ſhall be there kept or maintained. And. if any poor perſ: on ſhall 
refuſe to be lodged, kept, or maintained, in ſuch houſe or houſes 
he ſhall be put out of the pariſh book, and ſhall nat be tntitled 
to receive relief from the churchwardens and overſeers. 9 6. 


e. 7. 4. 


The churchwardens and overſeers] In the caſe of K. v. 
Berſton, E. 30 G. 3. On a rule to ſhew cauſe why ? 
mandamus ſhould not iſſue againſt one of the overſeers 
the poor of the pariſh of Drayton in Hales, for refuling to 


pay his proportion of pariſh money in his hands - 2 


Poor. (Relief.) 
who had contradted to maintain the r; the 
queſtion was, Whether it was neceſſary that all the church- 
wardens and overſeers ſhould concur in making the con- 
traſt, or a majority of them would bind the reſt? It appear- 
ed that the churchwardens and overſeers, with the conſent 
of the major part of the pariſhioners or inhabitants in vel- 
try aſſembled, in purſuance of publick notice for that pur- 
pole given, had contracted for the keeping, maintaining, 
and employing the poor with one Atherton, but that three 
churchwardens and two overſeers only agreed to the con- 
traſt, and one overſeer refuſed to join. But the ' court 
ordered the rule to be made abſolute to compel that over- 
ſeer to pay his proportion to Atherton, Durnf. and Eaft, 
V. 592. 
1 G. 3. K. and Carliſle. The defendant was in- 
dicted for diſobey ing an order of ſeſſions. The caſe was, 
Jane Cart the pauper, having been delivered of two baſ- 
tard children, was taken into the poor houſe of the * 
nin of St. Mary's in Carlifle, which had been there e 
bliſhed according to the 9 G. c. 7. ,There ſhe and her 
children were maintained for a year and an half. Then 
the pariſh officers agreed to allow her one. ſhilling a week, 
towards the maintenance of herſelf and children. After 
{ix months they refuſed to continue the payment, but 
offered to take her and her children again into the poor 
houſe, She prayed them to take one child, and ſaid ſhe 
would take care of the other. That being refuſed, ſhe 
offered to take ſixpence a week. But the pariſh officers 
perſiſted in giving her no relief, unleſs ſhe would come 
again into the poor houſe. Whereupon ſhe applied to 
the general quarter ſeſſions for the county of Cumberland ; 
who made an order on the churchwardens and overſeers to 
pay her one ſhilling a week, towards the maintenance of 
herſelf and her two baſtard children, until further order. 
She ſerved the defendant, being one of the overſeers, with 
the order, and demanded payment, which be refuſed, but. 
at the ſame time offered (as he had done ſeveral times before 
the obtaining the ſaid order) to take her and her children 
nto the poor houſe. The queſtion reſerved at the aſſizes 
for the opinion of the judges was, Whether under theſe 
carcumftances the defendant was by law impowered to re- 
fule payment of ſuch weekly allowance ? And the caſe 
bein laid before the judges, they were all of opinion, upon 
conlidering the words of the ſtatute, that under the circum- 
ances of this caſe, the defendant was by law impowered 
o refuſe payment of ſuch weekly allowance, 2s 
| . IT 
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poor houſe. had been eſtabliſhed; and the ſeveral perſons, 


paid. Afterwards, at a 2 * quarter ſeſſions of the 


immediately paid to her: And it is alſo ordered, that the 


ſendants. Burr. Mansf. 2677. Cal. Caf. 72. 


E 4 \ . a 1 
Poor. (Relief. ) 

M. 11 G. 3. KX. againſt Winſhip and Grunwell, ober- 
ſeers of the poor of the townſhip of Corbridge, in the 
county of Northumberland. In the ſaid townſhip a repulat 


who received allowances from the ſaid townſhip, had one 
month's notice given them to repair to the ſaid poor houle, 
to be maintained and provided for therein ; and that from 
the expiration of the id month, the allowance to the ſaid 
ſeveral perſons from the ſaid townſhip ſhould be no longer 


peace holden in and for the faid county, an. order wa 
made in the words following ; that is to fay, Margart 
Richlieu having an allowance of 2s. a weck payable to her 
out of the townl(hip of Cororidge, of which the ſum of 
GI. 48. is now in arrear, it is ordered, that the ſame be 


faid allowance of 2s. a week be continued to be paid by the 
faid townſhip of Corbridge to the ſaid Margaret Richlieu; the 
ſaid townſhip appearing, and not ſhewing ſufficient cauſe 
to the contrary. The overſcers refuſed to pay the ſame, 
inſiſting that ſhe' ſhould go into the poor houſe. Upon 
which they were indifted. And a. verdict was given again 
the defendants the overſeers, ſubjed to the opinion of the 
court of king's bench. Upon hearing the cauſe, the cout 
thought the ral queſtion to. be of vaſt conſequence to 
the ly ſtem of the poor laws: And L. Mansfield expreſſed 
an Approbation of workhouſes. But they gave no opinion 
upon the merits ; holding the ſeſſions order to be bad and 
illegal upon the face of it: The ſeſſions cannot make ſuch 
an original order. And judgment was entered for the de- 


H. 20 G. 3. X. and North Shields. By order of a jul- 
tice, the pariſh officers of the townſhip of North Shrel 
were diretted to pay to Anne Irwin of that townſhip, wile 
of Thimas Irwin, the ſum of 28. 6d. weekly, until ſuch 
time as they ſhould be otherwiſe ordered, for the ſupport of 
her three children by her ſaid huſband ; one aged fix yeath 
one three, and one fourteen months. The pariſh officer 
appealed to the quarter ſeſſions, where the order was con- 
firmed, and a ſpecial caſe ſtated to the following effett 
There was, at the time of making the order, within the 
townſhip, a poor houſe, eſtabliſhed according to the ſtalut 
9 G. c. 7. into which the pariſh officers were willing © 
receive the pauper, with her three children, and offered ſo 
to do; but ſhe refuſed to go with her ſaid three children, 
who were of the ages mentioned in the order. . 
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another child of eight years of age, for whom ſhe did 
ſeek relief; neither did ſhe ſeek relief for herſelf, nor was 
there any order for her. Her huſband was a mariner, and 
riſoner in France, and his ſaid wife not able to provide 
for the ſaid three children. The caſe concluded, that theſe 
children, being nurſe children, the .opinion of the court 
was, that they ought not to be ſeparated from their mother ; 
and that the mother, not ſeeking relief herſelf, was not 
compellable to go into the workhouſe.— Upon a certiorari, 
and a rule to ſhew cauſe why both the orders ſhould not be 
quaſhed, it was argued, in ſupport of the rule for quaſh- 
ing them, that the ſtatute of 9 C. c. 7. /. 4. was to 
ſecure to pariſhes a benefit from the labour of perſons aſk- 
ing relief. If parents receive aſſiſtance for the mainte- 
nance of their children, hat in truth is a relief to them. 
The caſe therefore ſtates improperly, that the wife had not 
aſked relief for herſelf ; ſhe did virtually, by aſking it for 
her children, whom . ſhe, if able, was bound to maintain. 
And the caſe of X. and, Carliſie was relied on as in point. 
On the other fide, it was contended, that as the mother had 
not aſked relief for herſelf, and the order was only for the 
ſupport of her children, ſhe was willing to let them go into 
the workhouſe ; and although nurſe children cannot be ſe- 
parated by any compulſory order from their mother, ſhe 
may by her conſent permit the ſeparation if ſhe thinks it 
for their advantage. In the caſe of K. and Carlifle, the re- 
lief aſked, and granted by the order, was partly perſonal, 
and therefore it was diſtinguiſhable from this caſe, and 
within the ſtatute. — —L. Mansfield was not preſent during 
this part of the argument. Willes J. ſaid this was a hu- 
mane order, and he wiſhed to ſupport it. He did not 
think the words of the aft in the way, and inclined to 
adopt the diſtinction made by the counſel between this 
caſe and that of K. and Carle Aſbhurft J. thought the 
act extends to the preſent caſe : That maintenance or the 
children was relief to the mother.” There might be preat 
convenience if the court. were to adopt the other con- 
ſruftion, One object of the ſtatute was to encourage in- 
duſtry, by holding out the diſgrace of going into a work- 
houſe; and if parents could obtain a maintenance for their 
children without being compellable to go to the work- 
houſe, idleneſs would be thereby promoted among artificers 
and manufacturers. Buller J. on the comrary, thought 
the diſtinction between this cale and that of K. and Carliſie 
to be clear, The act was meant iu eaſe of pariſhes, but 
the effeQ would be quite the reverſe, if, when one of a. 
Vor. III. d 3 F numerous 
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numerous family wants relief, the whole muſt go to the 
pariſh workhouſe ; and, on the other hand, that the pa- 
riſh is not entitled to the labour of a whole family, becauſe 
one of them might want relief.—The caſe ſtood over for 
further argument, JFles J. expreſſing a wiſh that it might 
be compromiſed. And now he delivered the judgment of 
the court: We think jt unneceſſary to give an opinion on 
the queſtion which has been argued in this caſe, becaule ! 


and my two brothers are ſatisfied that no appeal lies from 


Obſervations on 
the above caſts, 


an order of maintenance. The ſtatute 3 V. c. 11. 6 11, 
gives a concurrent juriſdiction, in the making orders for the 
relief of the poor, in or out of ſeſſions, and doth not autho. 
1ize an appeal. The act of 9 GC. c. 7. made no alter 
tion in this reſpect. The reaſon for not giving an appeal 
is, that the pauper might ſtarve while the cauſe was in 
ſuſpenſe. We have 2 to ſeveral gentlemen very 
converſant in ſeſſions law, and none of them ever heard of 
ſuch an appeal.—And the order of ſeſſions was quaſhed 
(becauſe they had no juriſdiftion), and the original order 
affirmed. Douglas 316. Cal. Caf. 68. 

* this Mr. Douglas obſerves, that the words of the 
3 M. c. 11. are, by authority under the hand of one 
« juſtice reſiding within the pariſh, or (if none be there 
« dwelling) in the parts near or next adjoining, or by cr. 
« der of * Juflices in ſeſſions.” This, he ſays, ſhould ſeem, 
muſt mean by order of the court of quarter ſeſſions, not of 
juſtices, as individu⸗ls, when they happen to meet at the 
quarter ſeſſions. Therefore he makes a query concerning 
the caſe of X. againſt Finſhip and Grumwell, where the 
court is ſtated to have held, that the ſeſſions could not 
make an original order of maintenance. Unto which it 
may be added, with reſpect to this laſt caſe of North Shizli, 
that the great fundamental ſtatute of 43 El. c. 2. /. b. 
enafis, that, „ if any perſon ſhall find himſelf aggrieved 
« by any thing done by the churchwardens and overleers 
or by the juſtices, in relation to the relief of the poor, 
« he may appeal to the general quarter ſeſſions, whole 
« order therem ſhall be final.” Which, by the rule that 
acts in pari materia are to be taken together, and conlider- 
ed as one entire act, may ſeem to include this caſe con- 
cerning the order of maintenance. The Curliſie caſe above 
mentioned was upon an original order at ſeſſions, in which 
the juriſdiftion was not objected to, but the cauſe ws 
determined on the real merits. The caſe of X. again 
IVinſhip and Grunwell alſo was upon an original order 0 
ſeſlions, which order the report ſays was quaſhed, * 
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the court was of opinion that the ſeſſions had no power to 
make ſuch order. This preſent caſe of North Shields was 
on appeal againſt an order of a juſtice out of ſeſſions, and 
in this caſe of appeal likewiſe the court was of opinion that 
the ſeſſions had no juriſdiction. From which two laſt caſes 
it ſeems to follow, that an order of maintenance by a pri- 
vate juſtice out of ſeſſions is abſolutely concluſive ; which 
impoits a power in this reſpect not uſual in other like 
_ ; eſpecially as ſuch juſtice is required by the ſtatute 
to be an inhabitant of the pariſh if any ſuch be there re- 
ſiding, and conſequently in all probability eſſentially in- 
tereſted in the poor rate. As to the matter of practice, it 
is certain, that nothing is more common at the ſeſſions, 
than applications for the maintenance of poor perſons, as 
well by original motion, as by way of appeal from the or- 
ders of private juſtices. In ſome places this makes up al- 
moſt half the buſineſs of the ſeſſions, even to a degree of 
ridicule among the unthinking part of mankind; as if 
magiſtrates could be better pars, — than in relieving the 
2 of the diſtreſſed. The reaſon that has been ſome- 
times all againſt removing the poor rate into the 
courts at Meſiminſſer, leſt the poor might ſtarve before the 
cauſe ſhould be determined, doth not hold with regard to 
appeals againſt orders of maintenance. The juſtices or- 
der takes effect immediately, and continues in pres till al- 
tered by other legal authority. The uſual way is, for the 
juſtices to order the overſeer to pay to the pauper ſo 
much weekly or otherwiſe, until he ſhall be otherwiſe ordered 
according to law to forbear the ſaid allowance, or, more ge- 
nerally, till further order. And this, if not acquieſced in, 
brings on an appeal to the ſeſſions ; where the court en- 
ages mitigates, or takes off the charge, as they ſhall ſee 


cauſe, 

An finally, in the caſe of K. v. James Haigh and an- No more of a fa- - 
other. E. 30 G. 3. The defendants (the 'churchwardens iy than thote 
and overſeers of Shelf in the Weſt Riding of York} were lief, are obliged 
indicted for diſobeying an order of a juſtice for the payment _ 2 
of a weekly ſum to Mary Gray for the maintenance of her 
baſtard child, —At the trial before Buller J. at the York 
aſſizes, it appeared that the mother applied for relief for 
hes child only ; and the queſtion was, Whether the defend- 
ants were bound to obey the order, as the mother of the 
child refuſed od into the workhouſe? A verdict was 
taken for the proſecutor, ſubject however to be ſet aſide, 

. to have a verdict of acquittal entered, in caſe the court 
ould be of opinion that under theſe circumſtances the de- 
3 F 2 fendants 
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fendants were not bound to obey the order. ind, and 
J. P. Heywood, for the Fu K. v. relied on the opinions 


of Willes J. and Buller J. in K. v. North Shields above, a; 
deciſive.— Chambre and Wickham, for the defendants, 
mentioned the caſe of X. v. Carliſle, where all the judges 
were of opinion that the mother's refuſal to go into the 
workhouſe juſtified the pariſh officers in refuſing payment 


of the ſum ordered; and even if this queſtion had not been 


determined, the inconveniences attending a contrary de- 
ciſion ought to be conſidered ; for in ſuch a caſe the parents 
themſelves would be idle; while the children were main- 
tained at the expence of the pariſh, It was the object of 
the legiſlature throughout the whole ſyſtem of the poor 
laws to give authority to the pariſh officers over the whole 
of a family, when any of them are unable to ſupport them. 
ſelves ; and under the words © poor perſons” are compre- 
hended all the conſtituent and dependent parts of the family, 
For when relicf is admin to a child it is in eſſect 
given to the parent. In X. v. St. Mary N port, where 2 
queſtion aroſe whether the whole of a certificated family 
might be removed when one of them aſked relief, L. In- 
yon ſaid that the word “ family“ was explained in another 
clauſe of the ſame aft to comprehend « ths wife and chil- 
« gren of ſuch perſon cohabiting in the ſame houſe,” —— 

Kenyon Ch. J. The only queſtion is, For whom was the 
relief aſked? For fuch perſon only is, according to the 
terms of this act, to be ſent to the workhouſe. It is ſlated 
that the child only wanted relief; the application was in- 
deed made by the mother, but it was not on her own account, 
but for her child only, who was of too tender an age to 
apply herſelf. This is therefore very diſtinguiſhable from 
the caſe of K. v. Carliſle, where the relief was aſked both 
for the parent and the child. It would be extremely bard, 
and contrary to the ſpirit and words of this aft, if, when 
all the children of a family (except one) were capable of 
ſupporting themſelves, and that one were unable, either 


' from the want of reaſon, or of the uſe of its limbs, to 


maintain itſelf, and were under the neceſſity of receiving 
relief, the whole family were to be ſent to the workhoule. 
Such a law would not only be repugnant to all ideas of mercy 
and humanity, but would alſo be prejudicial to the inteſe 


of the pariſh, who would in ſome meaſure be deprived a 


the benefit of the labour of ſuch of the family as were abe 
to work ; for they could earn much more out of the work- 
houſe than in it. By the court: Judgment for the pro- 
ſecutor. Durnf. and Eafl. 3 V. 637. Bu 
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But by 36 G. F c. 23. it ſhall be lawful for the over- 
ſeers of any pariſh or place, with the approbation of a ma- 
jority of the pariſhioners in veſtry or other ufual place of 
meeting aſſembled ; or with the approbatian in writing of 
one juſtice uſually acting in and for the diſtrift; to give 
relief to any induſtrious poor perſon at his own home, under 
certain circumſtances of temporary illneſs or diſtreſs, and in 
certain caſes reſpetling ſuch poor perſon or his family, or 
reſpeting the ion, health, or condition of any poor- 
| houſe erected in purſuance of the above act of 9 G. c. 7. 

although ſuch poor perſon ſhall refuſe to go into ſuch poor- 
houſe ; any thing in the ſaid aft to the contrary notwith- 
ſtanding. /. 1. 

| e uſually ating in the diftrit where ſuch 
houſe is ſituate, may order relief to any induſtrious poor 
perſon, and he ſhall be entitled to aſk and receive ſuch re- 
lief at his own home, notwithſtanding any contract for 
maintaining the poor in ſuch poor-houſe as aforeſaid ; and 
the churchwardens and overſeers are to obey and perform 
ſuch order for relief given by ſuch juſtice as aforeſaid, 
Provided that the cauſe of ordering ſuch relief be aſſigned 
and written on each order. Fg 2, 3. 

Provided always, that no ſuch order ſhall be given, or 
remain in force for more than one month from the date 
thereof. / 3. 

Provided nevertheleſs, that two juſtices may make any 
further order for the like purpoſe, for any time not exceeding 
one month from the date thereof, and ſo on from time to 
time as the ocaſion ſhall require, oath being firſt made as 
to the need and cauſe of ſuch relief, and thereon ſummon- 
ing the overſeer or overſeers to ſhew cauſe why ſuch poor 
| perſon ſhould not be relieved; in like manner as where 

there ſhall not be any ſuch poor-houſe as aforeſaid. id. 

Provided alſo, that nothing herein ſhall extend to places 
where houſes of induſtry have been or ſhall be provided 
under the authority of 22 G. 3. c. 85. (4) or of any ſpecial 
att for any pariſh or place now in force; but in every ſuch 
caſe, ſuch poor perſons ſhall be relieved in the ſame man- 
ner as before the paſſing of this act. /. 4. 

By 30G, 3. c. 49. Any juſtice of the peace, (or phyſi- 
cian, ſurgeon, apothecary, or officiating clergyman of the 
parilh or place, authorized by a warrant from one juſtice,) 
may in the day-time viſit any pariſh work-houſe, or houſe 


— 


"> 


(e) dee this act, oft, head Pooz, in incorporated diſtricts. 
33 kept 
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kept or provided for the maintenance of the poor of any 
pariſh or os within the county or divifion wherein ſuch 
Juſtice ſhall reſide, and examine into the condition of the 
poor people therein, and the condition of ſuch houſe ; and 
if any cauſe of complaint ſhall be found, ſuch juſtice, or 
rſon authorized as aforeſaid, may certify the ſtate and con- 
ition of ſuch houſe, and of the poor therein, 'and of their 
food, cloathing, and bedding, to the next ſeſſions for the 
county. or diviſion where ch houſe is ſituate, under bis 
hand and ſeal; and ſuch juſtice, or other perſon authorized 
as aforeſaid, ſhall cauſe the overſeers of the poor, or maſter 
or governor of ſuch houſe, to be ſummoned to appear at 
ſuch ſeſſions to anſwer ſuch complaint, who, on hearing the 
parties, may make ſuch orders and regulations for the re- 
moving ſuch cauſe of complaint as to thern ſhall ſeem meet, 
and all the parties ſhall abide by the ſame. ſ. t. 
Provided, that in caſe ſuch juſtice, or perſon authorized 
as aforeſaid, ſhall, upon ſuch viſitation, find any of the poor 
afflicted with any contagious or infectious diſeaſe or in 
want of immediate medical or other aſſiſtance, or of ſuf- 
ficient and proper food, or requiring ſeparation or removal 
from the _— poor in the ſaid houſe, then, if ſuch viſita- 
tion be made by a juſtice, he ſhall apply to another juſtice 
of ſuch county or diviſion, and certify to him the ſtate and 
condition of the poor in ſuch houſe ; or if ſuch viſitation 
is made by ſuch other perſons authorized as aforeſaid, they 
ſhall apply to two juſtices of ſuch county or diviſion, who 
may wake ſuch order therein under their hands and ſeals 
| as they ſhall think proper, until the next ſeſſions, at which 
| ſeſſions they are to certify the ſame under their hands and 
il ſeals, who are to make ſuch order for the further relief of 
the poor in ſuch houſe as to them ſhall ſeem meet. And 
the charges of relieving ſuch poor {hall be paid out of the 
r rate of ſuch place, in ſuch manner as'ſuch ſeſſions 
Fall digt. . | PC 
Provided, that the _ — not extend 7 workbouſes 
regulated by any ſpecial act of parliament. ''/. 3. | 
On an order for ＋. 26 &'s "x V. John Fearnley This was a demur- 
CSS "ove 0 Ub indiftment found againſt Fearnley, who was 
due the #4 overſeer of the poor of the townſhip of Checkheaton, for 
vying of the . diſobeying an order of two juſtices, for the payment of 15. 
MIN" 6d. a week to Sarah Firth for the maintenance of herſelf 
and her baſtard child. One objection was; there was 4 
miſtake in the caption of the ſeſſions where the indictmem 
was found, the word Fuly being inſerted inſtead of Ofteber, 
which the court adjudged to be fatal, It was allo mo 
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that as the money was ordered to be paid weekly, the de · 
fendant could not be guilty of any diſobedience before 
the expiration of the firſt week. But the court were of 
opinion, that the ſum which was ordered to be paid weekly, 
was due at the beginning of the week. Caf. by Durnf. and 
afl, 216. 2 

9 any pariſh or townſhip ſhall be tos ſmall Ie pur- 
chaſe or hire ſuch houſe or houſes, 1t ſhall be lawful for two 
or more ſuch pariſhes, tnwnſhips, or places, with the conſent of 
the major part of the pariſhioners or inhabitants of. their re- 
ſpeftive pariſhes, tawnſhips, or places, in veſiry or other pariſh 
or publick meeting for that purpoſe aſſembled, or of ſo many «of 
them as ſhall be. ſo aſſembled, upon uſual notice thereof fit 
given, and with the approbation of any juſtice of the peace 
dwelling in or near any ſuch pariſh, townſhip, or place, ſigni- 
fied under his hand and ſeal, to unite in purchaſing, hiring, 
or taking ſuch houſe, for the lodging, keeping, and maintaining 
of the poor of the 5 dar pariſhes, — or places ſo unit- 
ing, and there to keep, maintain, aud employ the poor of the re- 
ſpeftive pariſhes, townſhips, or places fo uniting, and to take 
and have the benefit of the work, labour, or ſervice of any poor 
there kept and mgintained, for the better maintenance and re- 
lief of the poor there kept, maintained, and employed ; and if 
any poor in the reſpective pariſhes, townſhips, or places ſo unit- 
ing, ſhall refuſe to be lodged, kept, and maintained in the houſe 
hired or taken for ſuch uniting pariſhes, townſhips, or places, 
he 177 be put out of the collection book, and not intitled to 4ſt 
relief : | | 

And it ſhall be lawful for the churchwardens and overſeers 
of any*pariſh, tetunſbip, or place, with the conſent of the 
major part of the pa- iſboners or inhabitants of the ſaid pariſh, 
{nonſhip, or place, where ſuch hauſe or houſes ſhall be pur- 
chaſed or hired oo the purpoſes aforeſaid, in veſtry or other 
pariſh er publick mecting for that purpoſe aſſembled, or , ſo 
many of them as ſhall be ſo Ong upon uſual notice thereof 
firſt given, to contra with the churchwardens and over/eers 
ef any other pariſh, townſhip, ar place, for the lodging, main- 
fanng, or employing of any poor perſon or perſons of ſuch other 
paryh, trwnſhip, or place, as to them ſhall ſeem meet; and if 
any poor perſon of ſuch other pariſh, townſhip, or place, ſhall 
refuſe to be ladged, maintained, and employed in ſuch * or 
houſes, he ſhall be put out of the collectian book, and net be in- 
titled to have _— Provided, that no paar perſon, his ap- 
Prentice, or child, ſhall acquire a ſettlement in the pariſh, 
tan, or place, ta which he ſhall be removed by virtue of this 
at; but bis and their ſettlement ſhall be and rema in ſuch 
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* town, or place, as it was before removal. G. c. 7. 


4. | 
T. 22 G. 3. K. v. 88. Peter and St. Paul in Bath. Ii. 
liam Hill was removed from Lyncombe and Widcombe to 
St. Peter and St. Paul. The ſeſſions confirmed the order, 
and ſtated the following cale : That the pariſhioners of 
St. Peter and St. Paul in conjunction with the pariſhioners 
of St. James in Bath, purchaſed a piece of ground in the 
pariſh of Lyncombe and HYidcombe, and built thereon a houſe 
for the reception and maintenance of their poor. And the 
ſaid MWilliam Hill together with the reſt of the paupers be- 
longing to the ſaid pariſh of S/. Peter and St. Paul removed 
ro the ſaid houſe, where they have been maintained ever 
ſince, without any charge to the ſaid pariſh of Lyncombe and 
Fideombe. The ſaid Hill and all the other paupers carried 
with them regular certificates, which were delivered to the 
pariſh officers of Lyncombe and Widcombe. Notwithſtanding 
which the pauper was removed from Lyncombe and Mid. 
combe, though he had not been chargeable to that pariſh, — 
The ſeſſions confirmed the order, being of opinion, that the 
pauper was not an object of the certificate act, and conſe. 
quently not protected by it. Howorth and others ſhewed 
cauſe in ſupport of theſe orders. L. Mansfield (without 
hearing the other fide) ſaid, To be ſure it was a radical 
defect in the ſyſtem of the poor laws, more eſpecially in a 
commercial and manufacturing country, that the poor 
ſhould be all confined to their ere pariſhes. Poſleſſed 
of induſtry, vigour, and ſkill, a man who could not find 
work at home, was prohibited from ſeeking it abroad. The 
legiſlature endeavoured to cure this evil by introducing cet- 
tificates, under which the pauper is at liberty to go and re- 
ſide wherever he pleaſes. And the true principle is, to ex- 
tend this protection to the utmoſt latitude. There ſhould 
be no clog, no reſtraint. But then the act did not compel 
the granting of them. The want of workhouſes was how- 
ever ſoon felt as an inconvenience ; they were, not long 
after, introduced by the legiſlature ; and if well regulated, 
a moſt deſirable mode of relief they are; they ſupply com. 
fort and accommodation for thoſe who cannot work, an 
employment for thoſe who can. In many inſtances which 
have chanced to fall within my knowledge, particularly on 
the Midland circuit, they have reduced the annual amount 
of the poor rates one half. But this benefit could not 
within itſelf be received by every ſeparate diflrict ; of 
where pariſhes were ſmall, the expence of the neceſſary 
buildings was too heavy for them, Tius obſtacle 1 
| oreice 


— 
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foreſeen by the * e and provided againſt according- 
ly. Though ſingle pariſhes could only contract for th 
buildings within their own limits, yet, where two unite, 
no reſlrictions were impoſed, the power is general. It is 
obvious, that the workhoule of a ſingle pariſh muſt be 
moſt conveniently ſituated in that pariſh. \ 7 a ſimilar 
principle, where many pariſhes were jointly concerned, the 
legiſlature did not require that the building ſhould be raiſed 
in either of the confederate pariſhes ; becauſe in ſuch caſe, 
a ſpot might be found in ſome other pariſh more centrical 
and better accommodated to their general convenience, than 
any part of their united diſtrict. The act therefore autho- 
rizes the purchaſe any where; and when once the joint 
urchaſe is made, wherever it be, it becomes a part of the 
ocal ſyſtem of each contracting pariſh; and it the poor 
will not go there, they are not entitled to relief. The 
ſame narrow ſpirit that has impeded the progreſs of this be- 
neficial plan, now ſtarts up again to limit this power, and 
almoſt to overthrow the act itſelf ; which was calculated 
ultimately to reduce . as well as promote induſtry 
and encourage manulactures, by employing all the poor 
under the eye of one maſter. But the objection is not 
warranted by the certificate act. Whatever might be the 
leading motive in paſſing that act, that ſtatute authorizes 
the whole body of the poor, of whatever denomination and 
with whatever object, to leave their own and remove into 
any other pariſh, provided they can obtain the protection of 
a certificate, Contrary to the ſpirit and policy of the act, 
and not obliged by the letter, the court will not make an 
exception of a caſe, which the aft itſelf has not excepted. 
The true policy is certainly to enlarge and not to narrow 
the diſtrict within which the poor are to be maintained. 
As to the objection of its being an injury to property, the 
mtroduftion of a numerous inhabitancy, by increaſing the 
conſumption of proviſions, muſt unayoidably add to the 
value of that land, the produce of which is by ſuch a de- 
mand conſumed, As to the poſſibility of a few illegiti- 
mate children acquiring by birth a ſettlement in the pariſh 
within which the workhouſe ſtands, it is impoſſible to fore- 
ſee every incanvenience ; and all that can be ſaid is, that 
de minimis non curat lex. Buller J. As to the laſt dif- 
ficulty raiſed, I doubt whether the poor houſe ſo occupied, 
and become in this manner the perpetual property of the 
united pariſhes, is not to this purpoſe rather to be conſi- 
dered as part of thoſe-pariſhes to which it ſo belongs, "_ 
0 
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of the pariſh in which it is locally ſituated; upon the ſame 
principle as that of many reſolutions in the caſe of ſuch 


children born in gaols. —#Filles and 45hhurft J:. concur. 
ring, both orders quaſhed. Cal. Caf. 213. 


Perſons relieved re wall be provided and kept in every parish, a bk 
T — * wherein the names of all perfons who receive collection shall be 


regiſtered, with the day and year when they were firſt admitted 

to have relief, and the occaſion which brought them under that 

neceſſity, and yearly in Faſter week, or as often as hall be 

thought convenient, the parishioners all meet in the vel or 

other aſual place of meeting in the parish, before whom the bu 

shall be produced, and os = es receiving collection to be called 
e 


over, and the reaſons of their taking relief examined, and a new 


| 

| 

| lift made and entered of fuch 77 as they shalt think fit and 

| allow to receive collection. ; c. 11. . 11. 

| — y$ a And us other perſon shall be allowed to receive collefim at 

| — juf: the charge of the parish, but by authority under the hand if 

| Uces. one juſtice refding within ſuch parish, or (if none be ther: 
dwelling ) in the parts near or next adjoining, vr by order if 
the juſtices in ſiſſions, except in caſes of peſiilential diſeaſes, 
plague, or 3 for fuch families only as shall be therewith 
infected. 3 W. c. 11. f. 11. 

And no juſtice shall order relief to any poor per on, until cath 

be made before him of ſame matter, which he hall judge to be a 


rea/onable 575 aving ſuch relief; and that the ſame per- 


| fon had by himſelf, or ſome other, applied for relief to the pu- 
rishioners al ſome veſtry or other publick meeting, or to two if 
the overſeers, and was by them refuſed to be relieved ; and until 
fuch 22 hath ſummoned two of the oerſeers to shew cauſe 
why ſuch relief thould nat be given, and the perſon 4 ſan 
_ hath been heard or made default to appegr. 9 G. c. 7. 

» I. 

And the perſon whom ſuch juftice shall think fit to order ie 
| Je relieved, thall be entered in ſuch book, as one of theſe wha ti 
[| ta receive collection, as long as the cauſe for ſuch relief conti- 
(| nues, and no longer. And no officer shall (except upon ſudden 

| and emergent occaſions) bring to the account of the paris, any 
if money he shall give to any peer perſon of the ſame parish wh? 
W! .* is not regiſtered in ſuch book, as a perſon intitled 19 recent 
| collection, on pain of 5 1. by diſtreſs, by warrant of tws juſtices, 
| who Shall have 44 into and found him guilty of fick 
| | Hence; which ſaid ſum shall be applied to the uſe of the pur 


— - S 
— — Q— —_— 


| by direction of the juſtices. 9 G. c. 7. 1. 2. | 
Perfons retieved Moreover, Every ſuch perſon as shull be upon the called, 

| io bs badged. 4 receive relief of any parish or place, and the * — 

| 4 . 3 | . 0 1 | 
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children of any ſuch perſon cohabiting in the ſame houſe (ſuch 
chill fat as shall be by the oo uſe fuck 
ters permitted to live at home, in order to attend an impotent 
and helpleſs parent ) shall upon the —— the right fleeve of 
the uppermoſt garment, in an open and viſible manner, quear a 
large Roman P, together with the firſt letter of the name of the 
parich or place, whereof ſuch poor perſon is an inhabitant, cut 
either in red or blue cloth, as by the churchwardens and overſeers 
shall be directed: And if any ſuch poor perſon shall neglect or 
refuſe to wear any ſuch badge or mark, it ſhall be lawful for 
one juſtice to puniſh ſuch offender, either by ordering his allow- 
ance to be abridged, ſuſpended, or withdrawn, or otherwiſe by 
committing him to the houſe of correction, to be whipt and kept 
to hard labour, not exceeding 21 days: And if any church- 
warden or overſeer ſhall relieve any ſuch poor perſon, not urar- 
ing ſuch badge, and be thereof convicted on oath of one witneſs 
before one juſtice, he ſhall forfeit 20 5. refs hatf ta the in. 
former and half to the por. 8 & 9 W. c. 30. 1.2. 1 
By the 24 G. 2. c. 43. No ſpirituous liquors ſhall be fold — 
or uſed in any workhouſe, or houſe of entertamment for pariſh uſed in work. 
poor ; as is ſet forth more at pes Ay in the article relating to 
ſpicituous liquors, under the tit Exciſe. * a 
THE above-mentioned ſtatute of the 9 G. c. 7. 

hath been very beneficial in practice; but the matter 
ſcemeth at length to have been carried too far ; the over- 
ſeers in many places having found out a method of con- 
tracting with ſome obnoxious perſon, of ſavage diſpoſition, 
for the maintenance of the poor: Not with any intention 
of the poor being better provided for, but to hang over 
them in terrorem, if they will not be ſatisfied with the pit- 
tance which the overſeers think fit to allow them. And 
one ſuch taſkmaſter oftentimes undertakes for the poor of 
ſeveral pariſhes or townſhips. But the juſtices have power, 
by withholding their aſſent, to prevent any bad uſe being 
made of this kind of traffick, x.. TA it 


Oath of a poor perſon wanting maintenance. 


A P. 7 in the pariſh Fd in the county of 

— maketh oath, that he is very poor and impotent, 
and not able to provide for himſelf and his family, and that- on 
. be did apply for relief to the pariſhioners of the 
Jaid pariſh at a veſtry (or other publick) meeting, Lor, to oo” 
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meeting, [or, to A. 
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of the overſeers of the poor of the faid pariſh] and wa: 

them refuſed to be relieved. pan] N 7 
P. 


Taken and made before me one of his 
majefly*s juſtices of the peace for the 
faid county, the —— day 


—_— 9 os * 


Warrant thereupon to ſummon the overſeers. | 
To the conſlables of 


8 in the pariſh 
Weſtmorland. of — in the ſaid county, and to 
| | every of them. 


WW HEREAS A. P. of your pariſh hath this day made 
eath before me one of his majeſly's juftices of the 
peace in and for the ſaid county, that he the ſaid A. P. is dn 
poor and impotent, and not to provide for himſelf and hi: 
family ; and that he the ſaid A. P. did on laft apph 
10 the pariſhioners of your ſaid pariſh at a veſtry (or other 
publick) — [ors ta A. B. and C. D. two of the ober- 
rs of the poor of the ſuid pariſh] and was by them refuſed ln 
opt for : Thee — IIS require — in his 1 na- 
Jefly's name, to fummon two of the overſeers of the poor of the 
ford pariſh, to appear before me on next at the houſe of 
— 2 in the ſaid county, at the hour of 
m the forenoon of the ſame to ſhew cauſe why relief ſbouli 
not be given to the ſaid A. P. And be you then there with 
this precept, to certify what you ſhall have done in the execution 
hereof. Given under my Land and ſeal the — day J 
in the JEATF wn 


Order for maintenance. 


Weſtmorland. WY HEREAS A. P. of —— in ttt 

pariſh of in the ſaid county 
hath made oath before me one of his najo) 
Juſtices of the peace for the ſaid county, that he the ſaid A. P. 
is very poor and impotent, and not able to wort; and that he 


lde /aid A. P. did on = laſt apply for relief to the pa- 


c 
. of the ſaid pariſh of at a veftry (or, public) 
4 5. and C. D. two of 2 of the 
poor of the ſaid pariſb,] and was by them refuſed to be relieved : 
And whereas A. B. and C. D. averſcers of the poor of the 
ſaid pariſh, have been duly ſummened by me, to ſhew 7 
ä 5 
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relief ſhould net be given to the ſaid A. P. and have 
— 72 me in purſuance of ſuc ſummons, but — | 
made any ſufficient cauſe to appear as * or, but have 
made default to appear before me according to ſuch ſummons :] 
I do therefore hereby order the churchwardens and overſeers 
the poor of the ſaid pariſh, or ſome of them, to pay unto the ſaid 
A. P. the ſum of weekly and every week, for and de- 
wards his ſupport and maintenance, until ſuch tune as they 
ſpall be — ordered according to law to forbear the ſaid 
allnuance. Given under my hand and ſeal at in the 


ſaid county, the day of in the year 


—, 


Contract for maintenance. 


AT a publick meeting of the inhabitants of the pariſh of 
in the county of for that purpoſe aſſem- 
bled upon uſual notice thereof firſt given; it is contrafted by 
and with the conſent of the major part 4 the ſaid inhabitants 
ſo aſſembled as aforeſaid, between A. B. and C. D. church- 
wardens, and E. F. and G. H.. overſeers of the poor of the 
ſaid pariſh, of the one part, and A. M. of in the 
ſaid pariſb, yeaman, of the other part : That he the ſaid A. M. 
ſhall and will, during the ſpace of one whale year, to commence 
from next enſuing, at his 9wn proper coſis and charges, 
in the houſe in which he now dwelleth, find, provide, and 
allow unto all ſuch poor people, as ſhall be lawfully intitled ts 
relief and — es the ſaid parifh, and ſhall be brought 
unto him by the churchwardens or overſeers of the poor afore- 
ſaid, or any of them, or by their or any of their ſucteſſors for 
the time being, Ken ladging, meat, drink, clothing, em- 
ployment, and other things neceſſary for their keeping and main- 
tenance : And that in conſideration thereof the ſaid chur chwar- 
dens and overſeers of the poor, and their ſucceſſors reſpeftively, 
Hall pay or cauſe to be paid to the ſaid A. M. the ſum of 
in equal proportions. ——T he ſaid A. M. to have moreover and 
take unto himſelf the benefit of 1 poor people's work, la- 
brur, and ſervice during the ſaid term. In witneſs _— 
the parties to theſe preſents have hereunto ſet their hands, ! 


—— A 0 - 


It may perhaps be requiſite to inſert a clauſe more par- 

ticularly with reſpect to the article of clathing; ſetting forth 
in what condition they ſhall go, and in what condition be 
delivered back again. 


As alſo, if they ſhall die; who ſhall be at the expence of 


burying them, and the like. | 2 
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As alſo, if they ſhall be refractory or ungovernable; 
who ſhall be at the charge of ſending them to the houſe 
of correction, or otherwiſe reducing them to good beha- 
viour. 

And other clauſes as there may be occaſion. 

If two pariſhes or townſhips ſhall join in ſuch contradt- 
ing, it will be neceſſary to inſert in the contract, the con- 
ſent of a juſtice of the peace; as thus, 
by and with the conſent of the major part of the ſaid 
inhabitants ſo aſſembled as aforeſaid reſpefiively, and alſo ly 
and with the conſent of J. P. eſquire, one of his majeſty juſ- 
tices of the peace for the ſaid county, dwelling in the ſaid pa. 
riſh of — near to the ſaid pariſhes or townſhips f 


And the aſſent of the ſaid juſtice may be indorſed there. 
on, as follows : TT. 

1 eſquire, one of his majeſly's juflicts of the peace 
for the 8 oned A Me 64 — Aale Fay 
within mentioned pariſh of Cor, near to the within 
mentioned parishes or townships of | do conſent unto, ul. 
tow, and approve of the within written contract. Given wider 
my hand and ſeal the ——— day of 


VI. Of the overſeers account. 


By the 43 El. c. 2. The churchwardens and overſeer 
Shall within four days after the end of their year, and other 
overſeers nominated, make and yield up to tws juſtices (1 Q,) 
@ true and perfect account of all ſums by them received, or rated 
and afſeſſed and nos received, and alſe of ſuch flock as hall be 
in their hands, or in the hands of any of the poor to wirk, 
and of all ather things concerning their office ; and ſuch ſuns 
of money as shall be in their hands, shall pay and deliver over to 
their ſucceſſors + And the ſubſequent churchwardens or overſeer, 

warrant from two ſuch juſtices, may levy by ao and 
ale of the fenders goods, the ſaid ſums or flock which hall 
be behind on any account to be made; and in defect of ſuch dj- 
treſs, two ſuch juſtices may commit him to the common gail, 
there to remain without bail or mainprize, until payment of the 
ſaid fum and flock : And alſo any ſuch two juſlices may con. 
mit to the ſaid priſon every one of the ſaid churchwardens and 
overſeers, which ſhall refuſe to account, there. to remain, wilh- 


out bail or mainpri ze, until he have made a true . 
| | ; ati 
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uisfied and paid ſo much as upon the ſaid account ſhall be re- 
Kallen 2. E. ſ. 2. 4. / 

And by the 17 G. 4. Co 38. It is enafted as follows: 
The churchwardens and overſeers ſhall yearly, within four- 
teen days after other overſeers shall be appointed, deliver in to 
the ſucceeding overſeers a juſt account in writing, fer rly en- 
tred in a book to be kept for that purpoſe, and ſigned by them, 
of all ſums by them received, or rated and not received; and 
alſo of all materials that shall be in their hands, or in the 
hands of any of the poor to be wrought, and of all money 
paid by "ue churchwardens and overſcers ſo accounting, and 
of all other things concerning their office ; and shall alſo pay 
and deliver over all ſums of money and «ther things, which shall 
be in their hands, to the ſucceeding overſeers ; which account 
thall be verified by oath before one juſtice, wha shall ſign and 


atteſt the taking of the ſame, at the foat of the account, without 


fee ; and the ſaid books shall be preſerved by the churchwar- 
dens and overſeers in ſome public or other place within the pa- 
rich or — and they shall permit any perſon Jy 
ſed, or liable to be aſſeſſed, to inſpeft the ſame at all ſeaſonable 
times, paying 6d. for ſuch inſpeftion ; and shall upon demand 
give copies at the rate of 6d. for every three hundred words, 
and ſo in proportion. And if they hall refuſe or neglect to 
male and yield up ſuch account verified as 2 within 
ſuch time, or shall refuſe or neglect to pay over the money and 
other things in their hands ; any two juſtices may commit them 
to the common gael, till they shall have given ſuch account, or 
shall have paid and yielded up ſuch money and other things in 
their hands as aforeſaid. 1. 1, 2. 


Churchwardens) M. 15 C. 2. X. and Pecke. The 
churchwarden was committed for refuſing to account for 
all monies received and diſburſed by him, and of all ſach 
things as concerned his office. But upon an habeas corpus 
he was diſcharged ; for if he be committed as overſeer, it 
muſt be ſo expreſſed in the mi/timus, although to be 
overſeer be annexed to the office of churchwarden, for 
the juſtices bave no power over him as churchwarden. 
1 Ach. 574. 


Shall account] K. v. Goadebeap, H. 35 C. 3. T. With- 
all appealed to the Cambridgeſhire ſeſſions againſt the de- 
fendant's accounts as overlcer of the pariſh of St. Michael 
in Long flanton; the ſeſſions amended the account, and 
ſtated the following caſe. At Eaſier 1788, Goodcheap was 


appointed an overſeer, and at Edſer 17 89, 90, and 91, he 


Was again appointed one of the overſeers of the pariſh - 
| : C 


Churchwarden 
may be puniſhed 
as an gvericer, 


Overſeers maſt 
account yearly, 
although they 
be appointed for 


ſeveral years 


. lucceſſively. 


if 
1 
fi 
| 
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Sr. Michael in Long flanton, and continued in the office 
thoſe four ſucceſſive years. At Zafter 1792, V. Ehud 
and V. Stanley were appointed overſeers, and Stanley be- 
coming infolvent about three weeks after his appointment, 
Goodcheap was again appointed in his room for the remain. 
der of the year, ending at Zafter 1793. Stanley while he 
was overſcer neither paid any money, nor made any rate, 
During the four firſt years ending at Eaſſer 1792, Goal. 


cheap did not make out any account as overſeer, or at any 


time after the expiration of any of thoſe years, purfuant to 
the ſtatute. At the expiration of the laſt year, ending at 


| Eafter 1193, he made out one general account as over. 
ſeer for the four ſucceſſive years ending at — 1702, 


and for that part of the year in which he ſerved the office 
ending at Eaſter 1793; which account was allowed by 
two juſtices, and upon that allowance there appeared a 
balance of gl. 18. od. due to Goodcheap. An appeal was 
lodged at the next ſeſſions, being at Midſummer 1793, 
and was adjourned till Mic haelmas — During the 
four firſt years Goodcheap expended 2321. os. 9 d. for the 
uſe of the poor, namely, the firſt year 84 l. 18s, 111d.; 
the ſecond year 481. 198. 1£6d.; the third year 641. 135. 
4d. ; and the fourth year 231. 9s. 41d.; and was not re- 
imburſed the ſame or any part thereof. Four rates were 
made previous to Zafier 1792, three of which were quaſh- 
ed, and one confirmed upon appeals, but that was omitted 


to be collected by Goadcheap on account of the rate being 
Informal. After he was appointed an overſeer in the place 


of Stanley, two rates were made and collected by him, 
(viz.) one at Bs. and the other at 58. in the pound, out of 
which he reimburſed himſelf the money he expended for the 
four years ending at Eaſter 1792, and the remainder of the 
year ending at Eaſter 1793, by charging the ſame in the 
account appealed to. The appellant only became an occu- 
pier in St. Michael in Long flanton in June 1792, and paid 
the rate of 58. in the pound, and was not aſſeſſed to ihe 


rate of 8s. If Goodcheap is entitled to reimburſe himſelf 
the ſums expended in the four years ending at £afer 


179%) there is due to him 51. 28. 114d. : it not, there 
will be a balance due from him, after allowing him the ex- 
of the year ending at Eafter 1793, of 2191. os. 4d. 


ces 
The ſeſſions determined, that he could not legally inſert in 


his account the expences of the four years ending at Hafi 
1792, but only the expences of the time when he was in 

ce in the year ending at Eaſter 1793, and ordered the 
account to be amended accordingly. —L. Kenyon - + 
| 19 
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When the caſe was firſt b-ought. before the court, we 
thought it too clear for diſcuſſion, and wiſhed that the pa- 
nh would agree to ſettle the account, as it would other- 
wiſe bear hard upon the defendant. For as to the queſtion 
of law, it is impoſſible to raiſe a doubt about it; the over - 
ſeers ought not to include in their accounts charges for ſe- 
veral years, but all the items of the accounts ſhould be con- 
fined to that year when the accounts are directed by the 
aft to be paſſed ; otherwiſe, as the inhabitants of a pariſh 
are a flutuating body, the preſent inhabitants would be bur- 
dened with the expences of their predeceſſors. And as to 
the appellant not being permitted to object to the firſt rate; 
the objection is not to the rates but to the account in which 
the rates are contained. Order of ſeſſions confirmed. 
Durnf. and Eaft, 6 V. 159. 


Such money as ſhall be in their hands, ſhall pay and deliver B. lance muſt be 
over to their Keen M. 8 G. 2. X. and the juſtices of paid over. 
Semerſetſbire.” Mandamus to the juſtices, to grant a war- 
rant for levying 3ol. 178. 11 d., being the balance of the 
laſt overſeers account in their hands. They return, that 
true it is there was ſuch a balance, but that the veſtry 
had ordered them to retain it, and employ an attorney to 
ſue for ſome charity money, and get it laid out for the be- 
nefit of the poor; that one Dung was ſo employed, and 
the balance exhauſted in fees, and that the overſeers had 
engaged to pay Young; and for that cauſe they had refuſed 
to grant the warrant. But by the court: There muſt go 
a peremptory mandamus ; for the ſtatute ſays, the balance 
ſhall be paid over to the new overſeers, under a penalty; 
and it is not in the power of the veſtry to diſpenſe with the 
ſtatute. Str. 992. | 

T. 26 G. 3. K. and Eggington. The defendant had re- Overſeer be- 
ceived as overſeer of the poor 4 l. previous to his becoming vonias a banks 
a bankrupt, which was on the 5th December 1785 1 but 
is accounts were not made out till the Eafter following z 
and he had afterwards been committed to gaol by two jul- 
uces for not paying over the 41. as the balance of his ac- 
count, Eyſtine moved for a rule to ſhew cauſe why he 
ſhould not diſcharged, on the ground that this ſum was 
debt exiſling previous to the bankruptcy, and might have been 
proved under the commiſliog, and the-defendant had ſince 
obtained his certificate. And he inſiſted, that when the 
accounts were. delivered in, it appeared that. this ſum was 
received antecedent to the bankruptcy, and might have Ky 
__ aſcertained by any -pariſhioner, ſo as to have enabled | 
_ to prove it under the. commiſſion, ——L. Mansfield : 

8 was depoſited in the defendant's hands for the 
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ufe of the pariſh, which they had no right to call for till z 

fortnight aſter Eafter 1786 ; therefore till that time he was 

entitled to retain it. But this debt only ariſes upon the de. 

fendant's converſion of it to his own uſe, which is not till 

after the bankruptcy. Therefore the defendant is not en- 

titled to be diſcharged. —— Buller J. This motion can 

only be ſuſtained on the ground that the pariſhioners had 

cauſe of action againſt the defendant before his bank- 

ruptey; but at that time they could not have ſued him for 

this debt: And even if this ſum had been kept by itſelf, 

_ the bankrupt's aſſignees could not have touched it: The 

defendant was a mere truſtee for the pariſh, and I cannot 

think that his bankruptcy diſcharged him'from his office of 

overſeer. —Rule diſcharged Ca/. by Durnf. and Bf, 369. 

Two juſtices E. 31 G. 3. XK. v. Sir J. Carter and others. Onan ap- 

eahwent of peal egainſt the allowance of the accounts of Mr. Read, an 

» the balance overſeer of Fareham, Southampton, the ſeſſions diſallowed 

| ater appeal. ſeveral items in the account, amounting in the whole to 

421. 78. 1d. ; but the order of ſeſſions did not proceed to 

direct Mr. Kead to pay that ſum over to the ſucceeding 

overſeers. On Mr. Read”s ſubſequent refuſal to pay over 

this ſum, an application was made to two of the defend- 

ants, as magiſtrates, deſiring them to enforce payment uns 

der the 43 El. c. 2. ſ. 2, 4. and 17 G. 2. c. 38. / 3. 

but thoſe gentlemen, conceiving they had no authority to 

att, declined to interfere ; whereupon a rule was obtained 

requiring them to ſhew cauſe why a mendemus ſhould not 

iſſue, to compel them, or any two of them, to receive and 

proceed on the complaint againſt Mr. Read, for refuling to 

pay over the balance in bis bands,—Burrough now ſhewed 

cauſe ; contending that the magiſtrates had no juriſdiction, 

as this cafe had been befare the ſeſſions, who had made 3 

judicial order upon the ſubject. The 43 El. c. 2. %. 24: 

* direfis the-overſeers to pay over the balance in th. ir hands br 

to their ſucceſſors in 4 days z and in default thereof enable 

two magiſtrates to levy the ſum due by diſtreſs and fale of 

the offender's/goads, or to commit him to priſon. The 7 

| G. 2. c. 38.4. 3- only enlarges the time of paying the 

U | | balance to 14 days ; giving ihe juſlices the ſame power 0 

| | eommitthe defaulters to. priſon, and omitting the levying 

| the balance by diſtreſs and ſale. And under both _ 
an appeal to the ſeſſiuns is given againſt the allowance 

the accounts. But the power of the magiſtrates 1s con. 


— — __— — — 
_— - — — 
— ————— _—O_—_ 


+: fined te caſes where there is no-appeal. Here the proſe 4 
. + - + utor..choſe. to appeal to the ſeſſions; and — 


| | mould purſue that remedy by ſeſſions proceſs. - And Wh 
wagilitates, atling out of ſeſhons, have no power __ 
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ther of theſe ſtatutes to compel the payment of the balance 
of this account. L. Kenyon Ch. J. (topping Portal on the 
other fide) ſaid, It feerns to me that theſe juſtices have ju- 
niſdiction in this caſe. The effect of the appeal was the 
aſcertaining the quantum of the arrears; and then the ſta- 
tute attaches, and enables the magiſtrates out of ſeſſions to 
enforce the payment of the balance (a). — Groſe J. Theſe 
are as much arrears now as they were before the appeal ; 
only the quantum is aſcertained. Rule abſolute. Durnf. 
and Ea, 4 V. 246. Si dhe 

Until he have made à true account] T. 2. The mayar Commitment 


and churchwardens of Northampton. The mayor committed - TING 8 
the churchwardens, as overſeers of the poor, for refuſing to 
account: and the warrant of commitment concluded, until 
they be duly diſcharged according to law. The court held 
the commitment void; becauſe the warrant ought to con- 
clude, there to remain until they ſhall account, as the ſtatute 
doth appoint. And the difference is, where a man is com- 
mitted as a criminal, and where only for contumacy : for 
in the firſt caſe, the commitment muſt be until diſcharged 
according to law; but in the latter, until he comply and 
E the thing required: for in that caſe, he ſhall not 
ie till a ſeſſions, * Thall be diſcharged upon performance 
of his duty. Carth. 152. | 4 
Which account ſhall be verified by oath Before one juſtice] H. Juſtice teſuſing 
19 G. 2. K. and the juſtices of Middleſex. A mandamus —— 
was moved for, to be directed to the juſtices to ſwear Mil. acco.nt. 
ham Carr, late overſeer of the poor of the pariſhes of 
St, Andrew and Sg. George the Martyr, to the truth of his 
account, upon an affidavit made by Carr that he had deli- 
vered in an account to the juſtices, and was ready to ſwear 
to the truth thereof, but that they had refuſed to ſwear 
him. On behalf of the juſtices, it was objected, that tlie 
account conſiſted of grols ſums, and that the juſtices aſked 
bim ſome queſtions touching the particulars, which he re- 
tuſed to anſwer, and therefore they refuſed to ſwear him 
to his account. By the court: A mandamus is a matter of 
courſe, and we cannot refuſe to grant it. If the juſtices 
have any legal objettion, they may return it upon the, 
mandamus, .1 Wilſon, 125. f 
And if any perſon thinks himſelf aggrieved by the ac- 
count, he may have his remedy by appeal. | 


And the ſaid books ſhall be preſerved by the charchwardens Books to be G- 
and weer] T. 24 C 25 G. 2. K. and Clapham. A man- livered to the 


ne w ove: ſevrs. 


ä 


(% Mbburftand Buller. J.. abfent. 
| 3G 2 | dam 


Overfeers re- 
moving or dy- 


Appealagainſt' 
tlie account. 


Balar ce to be 
levied by dil- 
treis. 


to be taken away by the flatute here next following; but 
the ſame being only in the affirmative, it ſeemeth that they 


; reaſomable notice, appeal to the next ſeffions ; but if 3 


_ party, as in caſes of ſettlement by the 8 & 9 W. 17 6. 
c. 38. f. , 
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damus was granted to oblige the old overſeer to deliver 
over the books of the poor rates to the new overſeer ; for, 
by the court: They are public books and ought to be deli. 
vered over by one overſeer to another, that all the ya. 
riſhioners may have acceſs to them, and the overſcer and 
churchwarden for the time being onght to have the cuſlody 
thereof. 1 Hilfon 305. 

Au if any overfeer ſhall remove, he ſhall, before his remau, 
deliver over, to ſame churchwarden or other overſeer, hit cc. 
counts verified as aforeſaid, with all aſſeſſments, books, papers 
money, and other things concerning his office ; and if any avr- 

cer ſhall die, his executors or adminiſtrators ſhall, within 40 
days after his deceaſe, deliver ever all things concerning his of- 
fice to ſome churchwarden or other overſeer, and ſhall pay out of 
the aſſets all mency remaining due, which he received by virtu of 
his office, before any of his other debts are paid. 17 G. 1. 
e. 3% 5:3... - | 

y the 43 El. c. 2. if any perſon ſhall find himſelf og- 
grieved by any act done by the ſaid overſcers or juſtices, he may 
appeal to the general quarter ſaſſiens, wheſe order there hal 
bind all parties. 


And this power of appealing generally, doth not ſeem 


may both ſtand together, and that the appeal may be upon 
either of the ſtatutes. | 
And upon this flatute of the 43 El. the appeal is ndt 
limited to the next ſeflions, but may be at any time aſter. 
The other ſtatute above-mentioned, with regard to th 
matter, is as follows : If any perſon ſhalt have any mater 
objection to ſuch account or any part thereof, he may, gig 


nolice be not given, then they ſhall adjourn the appeal li the 
next ſeſſions after ; and the court may award cofis to either 


＋. | . 
50 that here is a power to award cofts, if the appeal 3 
to the next ſeffions ; but if the appeal is upon the 43 El. 
and not to the next ſeſſions, there is no power in {ic 
caſe to award cofts, 4 
And by the ſaid ſtatute of the 17 C. 2. . 38. In 
corporations or ſranchifes, which have not four puff1ces, perjen 
oggrieved may appeal, if they think fit, de the next cu 
loner f. 5. 5 
" M. 4 Ann. I and Hedges. On appeal upon the Þ 
two juſtices, the ſeflions ordered the overlecr to 175 


14 > +- +4 


: Poor, (Account.) 


much over, which they adjudged to be in his hands ; and 
for not doing this, they committed him. But by'the court : 
They ſhould have levied the arrears by diſtreſs and ſale, 
and in default of diſtreſs have committed him; for the 
ſeſſions ' muſt execute their judgment, in the ſame manner 
as the two juſtices muſt do. 3 Saſk. 533. 

7. 7G. K. and Bartlett. An order made at the ſeſ- 
ſions relating to accounts of overſeers, was moved to be 
qualked, becauſe it did not appear that the accounts had 
been before. the juſtices out of ſeſſions, and they cannot 
come per ſaltum to the ſeſſions. On the other ſide it was 
faid, that it appeared there was an allowance, for the ap- 
peal.is {aid to be againſt the diſburſements and "the allow- 
ance thereof, which the court will preſume was regular. 
But by the court : It doth not follow, that this was an 
allowance by two juſtices, for the pariſh might do it ; and 
therefore, for want of juriſdiction, this order muſt be 
quaſhed. Str. 983. 0 


Allowance of the account. 


firſt ſigned and verified on oath by A. B. 
end C. D. churchwardens, and E. F. and G. H. overſeers 


of the poor ) by me one of his majeſiy's juſtices of the peace in 
end for the ſaid 3 day of / "Y E. 
VIL Penalty of overſeers for the neglect of their 
3655 | duty. 

In general overſeers being negligent in their office, ſhall 
forfeit for every default, 20 8. io the poor, to be levied by 


Juſtices ( I D.) by diſtreſs ; or in default thereof, any two 
ſuch jultices may commit the offender to the common gaol, 
there to remain, without bail or mainprize, till the ſaid 
forfeiture ſhall be paid. 43 85. £4 7 2. 11. 

And by the 17 G. 2. c. 38. Any pariſh officer neg- 
lecting to obey any directions of that act, being convicted 
thereof on oath before two juſtices, in two calendar 
months aſter the offence committed, ſhall forfeit not ex- 
ceeding 5 l. nor leſs than 40 8. to the poor, by diſtreſs. /. 14. 

Y 33 C. 3. c. 55. it is provided, that two juſlices at 
wal ſpecial or petty ſeſſions, upon complaint upon oath 
ot any neglett of duty, or diſobedience of any lawſul war- 
* order of any juſtice, by any overſeer of the poor or 
a hems officer, (ſuch perſon having been duly ſum- 

d tO appear to anſwer ſuch charge, may impoſe, upon 
conviction, any reaſonable fine not exceeding 40s. upon 

uc 
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ſuch overſeer or other pariſh officer, as 2 puniſhment for 


ſuch. diſobedience or negle& of duty, and if not paid, 
by their warrant levy the ſame by diſtreſs and ſale of the 


goods of ſuch offender, rendering to him the overplus (if 


any) after deducting ſuch fine and the charges of ſuch dif. 
treſs and ſale ; to be applied to the poor of the pariſh or 


Place where ſuch offender ſhall reſide, at the diſcretion of 
ſuch juſtices: and for want of ſuch diſtreſs, ſuch offender 
ſhall be committed to the houſe of correction for any time 


not anceniing ten days. / I. 
If any perſon ſhall think himſelf aggrieved, he may appeal 


to the next ſeſſions, upon giving ten days notice thereof. id, 


And no perſon acting under any ſuch warrant of diſtreſs 
ſhall be deemed a treſpaſſer ab inzio, by reaſon of any 
irregularity in, ſuch warrant or proceedings thereupon |. 2, 

And in all actions to be brought in the courts at 
We/tminfter, or at the aſſizes, for the recovery of any ſum 
miſpent or taken to their own uſe, by the churchwardeny 
or overleers, the evidence of the pariſhioners, other than 


ſuch as receive alms, ſhall be admitted. 3 M. c. 11. /. 12, 


VIII. Indemnity of overſeers in performance of 


| their duty. 

By the 7 FJ. c. 5. If any action ſhall be brought 
againſt any juflice of the peace or conſtable (and by 21 J. 
c. 7. againſt any churchwarden or overſeer of the poor, or 
other perſon who in their aid or by their commandment 


ſhall do any thing concerning their offices), he may plead 


Double coſts, 


Treble damages 
and cofts, 


No action to he 
brousnt until a 
copy of the war- 
rant hati: been 
demanded and 
reluled, | 


the general iſſue, and give the ſpecial matter in evidence; 
and if a verdict ſhall paſs for him, or the plaintiff ſhall be 
nonſuit or ſuffer diſcontinuance, he ſhall have double coſts. 
And ſuch action ſhall be laid in the county where the taft 
was committed, and not elſewhere. 

By the 43 El. c. 2. Perſons ſued for any thing done 


on that act, may plead the general iſſue, and give the ſpe- 
* cial ma'ter in evidence; and if a verdic} be 


ound for the 


defendant, or the ꝓlaintiff be nonſuit, the defendant ſhall 
bave treble damages withoſts, to be aſſeſſed by the jury 
in caſe of the iſſue tried, or by a writ to inquire of tht 
damages in cafe the plaintiff is nonſuit. /. 19. 

And by the 24 2 2. . 4. . action ſhall be 
brought againſt any conſlable, headboragh, or other officer, 
or any perſon acting by his order, and in his aid, for any 
thing done in obedience to the warrant of a juſtice of the 
peace, until demand hath been made, or left at the ulua 


place of his abode, by the party, or by his attorneys 


Wiiling, 
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writing, fi by the party demanding the ſame of the 

os Ne- of ſuch warrant, and the ſame hath been 
refuſed or negleRed-for fix days after ſuch demand; and if 
after compliance therewith, any ſuch - ation ſhall be 
brought, without. making the juſtice who ſigned ſuch 
warrant deferidant,, on producing and proving ſuch war- 
rant at the trial, the jury ſhall give their verdict for the 
defendant, notwithſtanding any defect of juriſdiftion in 
the juſtice. And if ſuch action be brought jointly againſt 
the juſtice and ſuch conſtable, headborough, or other 
officer, or perſon acting in his aid as aforeſaid; then on 
proof of ſuch warrant, the jury ſhall find for the defendant. 
And if the verdi& ſhall be given againſt the juſtice, the 
pl-intiff ſhall recover his coſts againſt him, to be taxed in 
ſuch manner by the proper officer, as to include ſuch coſts 
2s the plaititiff is liable to pay to ſuch defendant for whom 
ſuch verdict Mall be found as aforeſaid. 

E. 13 G. 3. atkſon's caſe. An aftion of treſpaſs was 
brought by the plaintiff againſt the overſeers of the poor 
for taking his gelding. They alledged, that by virtue of 
their office, and in purſuance of a juſtice's order, they 
levied ſatisfactiom for a poor rate, which was the treſp 
' complained of. It was objefted on the trial, that by the 
ſlatute of 24 G. 2. c. 44. demand ſhould have been made 
of the peruſal and copy of the juſtice's warrant, and fix 
days neglect or refuſal. And the judge who tried the cauſe 
being of the ſame opinion, the plaintiff was nonſuited. 
It was moved for a rule to ſhew cauſe why the nonſuit 
ſhould not be ſet aſide. Againſt the rule it was argued, 
that this act of 24 G. 2. was a remedial act, and to be 
conſtrued fo as to ſuppreſs the miſchief, and advance the 
, remedy. That the miſchief was, that juſtices of the peace 
were often inſnared by ſurprize on ſome little inadvertency 
into which they had fallen ; that the remedy was, giving 
them a power to reftify that inaccuracy or miſtake; ſo as 
neither the perſon aſſected by it might ſuffer, nor the juſ- 
tice be vexatiouſly haraſſed. That in order to this, notice 
is required by the ſtatute, to give the party a power of 
tendering amends, bringing money into court, or plead- 
ing as he ſhall be adviſed. That con/ables and Heal. 
brroughs are likewiſe by the ſaid act of 24 G. 2. not to be 
proceeded againſt, without demand and perufal of the 
warrant. That churchwardens and overſecrs of the poor are 
within the ſame reaſon, and therefore within the remedy. 
That, after conſtables and headboroughs are added, other 
Mert. By L. Mansfield and the court : They are clearly 
within the act of 24 G. 2. The juſtices warrant is the 
* | 3G 4 authority 
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authority under which they ad. To extend the benefit of 


the ſtatute of 1 was the intent of the ſtatute of 24 G. 2. 


and all officers acting under a juſtice's warrant are included 
in it. Loft. 249. e 


Same account of the aft of 22 G. z. c. 83. for tho 


maintenance of the peor by incorporated ſecictics. 


(GENERALLY, nothing in this act ſhall extend to any 
pariſh, townſhip, or place which ſhall not agree to 

adopt the proviſions herein contained, 
tn order to which agreement, whenever two parts in 
three in number and value of the owners or occupiers, ac- 
cording to their poor rate, within any pariſh, townſhip, or 
place, (hall at a public n, ſignify their approbation of 
the proviſions herein contained, and ſhall at ſuch meeting 
nominate to the juſlices three perſons qualified for guar- 
dians, and three others for governors of the poor houſe, 
and fix ſalaries to be paid to ſuch guardian and governor 
refpettively, and ſhall procure the conſent of two juſtices 
within that diviſion to ſuch agreement and falaries ; they 
ſhall from that time be entitled to the benefits of this abt. /.3, 
And by the 33 G. 3. c. 35. Whenever two third parts 
in number and value as required by the ſaid act of ſuch 
qualified perſons only as have actually attended or may 
hereafter actually attend at ſuch public meeting held in 
purſuance of the directions of the ſaid act, have there fig- 
nified, or may hereafter there ſignify, their approbation of 
the proviſions in the ſaid aft contained, and their deſire 


to adopt them, ſuch approbation and deſire ſo ſignified, 


or to be hereafter ſo ſignified as aforeſaid, have been 
aud ſhall be a ſufficient compliance with the ſaid aft. / 1. 
And whenever two third parts in number and value, 
of perſons ſo qualified, and actually attending at ſuch 
public meeting, ſhall nominate and recommend to the 
conſideration of the juſlices of the county, &c. where ſuch 
meeting ſhall be holden, three able and diſcreet perſons 
ualified far guardians of the poor for ſuch pariſh, town- 
ſhip, or place, and ſhall fix the ſalary to be paid to ſuch 
guarghan according to the faid aft, and ſhall alſo at the 
ſaid public meeting, by writing under their hands, fignily 
their opinion to the faid juſtices, that on account of the 
extent and population of ſuch pariſh, &c. more than one 
ardian of the poor js neceſſary, and ſhall expreſs their 
eſire that two of the three perſous ſo nominated and le- 
commended may be appointed guardians of the poor for 


ſuch pariſh, &c. ſuch juſtices as are already 9 


Poor, in incorporated diſtriccs. 841 
by the ſaid act to appoint one guardian for ſuch pariſh, 
&c. may appoint two guardians accordingly. - /. 2. | 
In like manner, two or more pariſhes, townſhips, or Two or more 
places, may unite for the purpoſes aforeſaid. Provided, [eg 
that no pariſh, townſhip, or place, diſtant more than ten 
miles from ſuch poor houſe, ſhall be permitted to unite 
with the pariſhes or places which ſhall eſtabliſh ſuch poor 
houſe. 22 G. . c. 83. / 4, 5 4 
And all caſual poor within, and entitled to relief from Cafual pr 
any one of ſuch pariſhes, townſhips, or places as have — * 
been, or may hereafter be, united together ſor the pur- joint expenets. 
poſes of the 22 G. 3. c. 83. ſhall be retieved by all the hs: 
ſaid pariſhes, &c. conjointly, and in the ſame reſpective 
proportion as they are directed to contribute for the gene- 
ral purpoſes. of the ſaid aft, according to its proviſions 
and regulations. 33 C. 3. c. 35+ J 3. 
Which notice for ſuch meetings, and for every other Meetings to be 
publick meeting under this act, ſhall be given in the church ___ 
three Sundays before ; and none ſhall vote at ſuch meeting, . 
unleſs he be owner or occupier of lands aſſeſſed to the poor 
rate after the rate of 5 l. per annum at the leaſt; nor ſhall: 
any perſon vote as occupier unleſs he ſhall be aſſeſſed to 
ſuch poor rate. 22 G. 3. c. 83. / 6. #3 TORS 
And where guardians are appointed, neither church- Power of the 
warden nor overſeer ſhall intermeddle in the care and ma- 
nagement of the poor ; but the guardian ſhall be inveſted 
with all powers given by any act of parliament to the over- 
ſcers of the poor, and in all 3 except in regard to 
making and collecting the rates, ſhall be an overſeer; but 
the churchwardens and overſeers ſhall continue to be liable 
to collect the poor rate, and ſhall pay the ſame to the guar- 
dian; or if two pariſhes or places be united, they — gut 
2 23 . reſpectively to the treaſurer of luch united 
iſtrict. /. 7, 8. | WR 
And all notices or applications directed by any act of 
parliament to be given or made to the overſcers, ſhall be 
given and made to the guardians; but if any orders of res 
oval or notices ſhall happen to be given to the church- 
warden or overſeer, the ſame (hall be valid, and the church- 
warden or overſeer ſhall deliver the ſame to the guardian. /. j. 
Provided, that nothing herein ſhall extend to alter or 
alfect the ſettlement of any perſon ; or to give to any ille- 
gitimate child born in a poot houſe or workhouſe eſtablith- 
ed under the authority of this act, a ſettlement in the pa- 
nh or place where ſuch houſe ſhall be (but ſuch child ſhall 
be conſidered as ſettled in the pariſh or place to which the 
Mother belongs) of to alter the regulations eſtabliſhed by 
| any 


842 


Jong to ca- 
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| in any part of this kingdom. 
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any ad of parliament for any particular houſe of induſtry 

In hke manner à vifitor all be appointed, who may 
appoirit a deputy. The faid viſitor or deputy to ſuperin- 
tend every ſuch howſe, to ſettle all doubts concerning the 
perſons who are to be ſent thither, to inforce the rules and 
regulations for the better accommodation and relief of the 
poor, and to ſettle accounts between guardians and trea- 
ſarer. And for an inducement for undertaking the office, 
the viſitor. or deputy ſhall be freed from the office of con- 
ſtable, and all parochial offices, and from fervin | 
ries, whilſt he —— in ſuch office. 7 10, 180 

And the guardians ſhall recommend to the juſtices a trea- 
ſurer, who ſhall appoint him accordingly ; which treaſurer 
ſhall account before the guardians at every meeting, and 
ſhall once a year make out an account of the expences at- 
tending the poor houſe, and of the number of poor perſons, 
diſtinguiſhing their age and ſex, and how they have been 


_ etyployed, and how much money hath been earned by the 


labour of the poor in the year preceding, to be laid before 
the vifitor, and if by him approved, ſhall be tranſmitted to 
the clerk of the peace, and by him laid before the ſeſſions 
and ſuch treaſurer ſhalt be allowed an annual ſalary not ex- 
ceeding 101. as the viſitor ſhall appoint. /. 12. 

The juſtices ſhall atſo appoint a governor of each poor 
Houſe 3 who may, upon proof of miſbehaviour or incapa- 


city, be removed by the viſitor or guardians. /. 9. 


The offices of. guardian, governor, viſitor, and trea- 


Forer, ſhall determine in Eaffter week yearly, on the day on 


which the public meeting for the purpoſes of this act ſhall 
be held. / 14. 
In the intermediate time, if any vacancy ſhall happen in 
any of the ſaid offices, by death, reſignation, or removal; 
meetings ſhall be called as ſoon as conveniently may be, and 
the vacancies filled up in the manner before · mentioned. iz 
The guardians ſhall provide houſes, with proper build- 


ings and accommodations, either by erefling new ones on 


land to be purchaſed or rented by them, altering old ones 
or hiring buildings ſor the purpoſe; and fit them up wit 
the advice of -the viſitor, at the proportionable expence of 
the ſeveral places reſpectively. 2 


Provided, that the poor houſe {hall be fituate within the 


reſpeQive pariſh or townſhip, or if ſeveral be united, then 
within one of the pariſhes or townſhips ſo united ; and not 
elſewhere, without the conſent of three parts in four in 
number arid value as aforeſaid. /. 18. 


. : . h ſons 
* guardians, with the approbation of t P.. 1 


qua ec 
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lißed as aforeſaid, may ſell any houſe erected or pur- 
chaſed for the poor of ſuch place, and alſo by order of a 
juſtice, may remove the perſon. or perſons who ſhall inha- 
bi the ſame, or any other houſe provided at the expence of, 
ſuch pariſh or place, if they ſhall refuſe to quit after 14 
days notice. / 43. | | 

The houſes to be hired fhall be taken for not more than 
21 years nor leſs than three; and thall be free from all 
parochial and iamentary taxes, except ſuch as they 
were liable to at the time of taking thereof. /. 19. 

The viſnors and guardians ſhall be a body corporate, 
and enabled to take by purchaſe or teaſe any lands not ex- 
ceeding in any city or town one acre, and in the open 


country twenty acres, for the fite of a houſe and for lands- 


to be occupied for the purpoſes of this act. / 21. 

Perſons incapacitated, as infants, femes coyert, and the 
like, ſhall have power to fell or leaſe, not exceeding the 
quantities aforeſaid. /. 22, 23. 

The guardians may incloſe from any waſte or com- 
mon, with conſent of the lord of the manor, and the ma- 
jor part in value of the perſons having right of common 
thereon, any quantity not exceeding ten acres, for building 
— or 2 the ſame for the benefit of fuch poor 

ule. /. 27. * 

The Sed and guardian, where the expences or their 
proportion thereof reſpectively ſhall amount to 100 l. or 
upwards, may borrow the ſame at intereſt, and ſecure the 


fame by a charge upon the poor rate, in ſums not exceed- 


ing 50 J. each, for the greater eaſe in diſcharging the 
fame. And the guardians and their ſucceſſors ſhall keep 
down the mee; and when the principal ſbal] be called 
for, they may borrow it from ſome other perſon by aſſign- 
ment of the ſecurity. /. 20. 

Every perſon ſent to the poor houſe ſhall deliver to the 
governor an order for his admiſſion ſigned by one of the 
guardians, . 28. 5 
But no perſon ſhall be ſent to ſuch poor houſe, except 
ſuch as are become indigent by old age, ſickneſs, or in- 


firmities, and are unable to acquire a maintenance by their 


labour, and except fuch orphan children as -ſhall be ſent 
thither by order of the guardian with the approbation of the 
viſitor, and except ſuch children as ſhall neceſſarily go with 
their mothers thither for ſuſtenance. J. 29. IF 
All infant children of tender years, and who from ac- 
eident or misfortune ſhall become chargeable to the pa- 
riſh oi place where they belong, may be either ſent to ſuch 
poor houſe, or be placed by the guardian with the approba- 
ol tion 
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place to which they ſhall beſong, according. to the lens 
olf ſuch poor child ſo ſent io ſuch bouſe, or any other fe. 


nothing bern ſhall give auy power to ſeparate any child 
under t 


without their conſent. /, 30. | 
Perſons able tio 


may agree for the labour of ſuch pau perſon at any em- 
ca 


= 


ant have adopted the proviſions of this act, ſo much of 


the labour of the poor by contract ſhall be repealed. J 1: 


__agreements with any perſon for the diet or cloathing of 
uch poor perſons who ſhall be ſent to the houſes provided 


| . 
1 1 « 


tien of the viſitor with ſome teputable perſon at ſuch weekly 
#Nowance.as ſhall be agreed upon, until ſuch child ſhall be 
af age to go to ſervice. or bound apprentice; and the viſitor 
ſhall ſee that they be ſo placed out, at the expence of the 


now in being: Provided, that if the parenis or relations 

ſponſihle F. ſhall deſire to receive and provide for ſuch 
r child, the guardian may diſmiſs him from the 

ouſe and; deliver bim to ſuch perſon: Provided alſo, that 


cape of ſeven years from his parent or parents 


idle or diſorderly perſons, who are able, but not 
willing, to work and maintain themſelves and families, 
ſhall be proſecuted by the guardians, and puniſhed as idle 
and diſorcerly perſons are directed to be by the vagrant 20 
of 17 C. 2. And if any guardian ſhall neglect to make 
complaint thereof againſt ſuch perſon to ſome neighbour- 
ing, juſlice within ten days after it ſhall come to his know- 
ledge, he {hall forfeit a ſum not excecding 5 1, nor leſs than 
20. half thereof to be paid to the informer. / 31, 

; Where there thall be any poor perſon able aud willing 
to work, but who cannot get employment, the guardian 
ptoymeat Tuited to his ſtrength and capacity, and maintain 
equate ſuch employment ſhall be procured, and during 
the time of ſuch, work, and to receive the money earned, 
and apply it in ſuch maintenance, and make up the def - 
ciency ; and if ſuch poor perſon. ſhall refuſe to work, or 
run away from ſuch employment, the guardian ſhall com- 
py to a juſtice, who ſhall on conviction commit the of- 
ender to the houſe of correction to be kept to hard labour 
not exceeding three months, nor leſs than one. / 32. 
From the timę that any pariſh, townſhip, or place 


the act 9 G. c. 7. as reſpects the maintaining or biring out 


Provided, that the viſitors and guardians may make 


by this act, and for their work and labour; ſo that fuch 
agreement be made for not longer than 12 months, and fo 
as the ſame be under the controul of the viſitor, vardian, 
and governor ;. with power to two juſlices to diſſolve t 
gontradl, /. 2. es. | 

On complaint upon oath to a juſtice, on behalf of wu. 


n 
— 


ku, 
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or perſon belonging to any pariſh or place, that the 
— 3 hath refu 84 0 ſuch <A ping Tr —— relief, che 
juſtice (on enquiry into the circumſtances upon oath) may 
order ſome weekly or other relief, or direct ſuch guardian 
to ſend bim to the poor hoaſe, if he ſhall appear to be a fit 
obje, to be kept and provided for there; which order 
ſhall be complied with by the guardian within two days 
after he ſhall receive the ſame, on pain of 51. of which 
ſam ſo much ſhall be paid to ſuch poor perſon as the juſtice 
ſhall direct, the remainder to be applied as the other pe- 
nalties bythis 6b, ,. . 


Or if it ſhall. appear that ſich perſon is able and willing 


to work, but wants employment, the juſtice may order the 
1 to procure him maintenance and employment in 


845 


manner herein before directed: Or if ſuch perſon ſhall 


appear to be an idle or diſorderly perſon, and bas not uſed 
proper means to get employment; or that he is an idle or 
diſorderly perſon, able to work, but by his negle@ of 
work, or for want of ſeeking employment, or by ſpending 


the money he earns in alehouſes or places of bad repute, 


doth not maintain his wife or children; the juſtice may 
commit him to the houſe of correction for any time not ex- 
ceeding three months, nor leſs than one. / 35. 


Provided, that in places where a viſitor is appointed, 


application ſhall be firſt made to the 2 ;z and if ne 
e 


refuſes redreſs, then application ſhall be made to the vi- 
ſitor; and if he refuſes, then application ſhall be made to 
a juſtice. /. 36. | ü rt 

The poor perſons ſent to every ſach houſe ſhall be 
maintained at the general expence of the pariſhes or places 
ſo uniting. . | 38 


And the treaſurer, with the aſſiſtance of the governor, 


ſhall provide all neceſſaries for maintenance of ſuch poor, 
and keep an account thereof. id. RE 2603 K 

The guardian of the poor for any pariſh or ace 
ſhall provide, at the expence of ſuch pariſh or place, 
ſuitable cloathing for the perſons ſent by him to fuch paor 
houſe; which if he ſhall negle& to do, the governor or 
one of the puardians of ſuch houfe ſhall complain to a 
neighbouring juſtice, who ſhall ſummon the perſon cm- 
plained of, and direct him to provide ſuch cloathing ; and 
If he ſhall make default in providing the ſame within ten 
days after ſuch direction, the juſtice ſhall order the gover- 
nor of ſuch poor houſe to provide the ſame, and levy the 
price thereof, together with coſts and charges, by diſtreſs 


Maintenance, 


and ſale of the goods of ſuch guardian ſo making default. /.33. - | 
' "Every perſon. receiving weekly relief ſhall wear the Badge. . 


— — 


. , 


Monthly meet- 


months nor leſs than two. ſ. 40. 


the ſame, he ſhall forfeit not exceeding 20 l. nor leſs than 


Occahonal 


or place where ſuch poor perſon ſhall be {cttled, if that cas 


falling — 
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badge directed by the 8 & 9 M. unleſs direfted otherwiſe by 
3 juſtice . on proof of very decent and orderly behaviour. /. 35, 
And there ſhall be a meeting of the guardians at 
the poqr houſe, on the firſt Monday in every month, to (ate 
and examine the accounts of the preceding month. /. 24. 
At which meeting the treaſurer {halt produce his ac. 
counts, and the money due to him {hall be ſettled and ad- 
juſted in proportion to the ſums paid by the reſpeRive pa- 
zithes or places at a medium of three years, next before 
ſuch agreement in writing. A d the overſeers, on pain of 
51. ſhall attend and give an account what has been the ex- 
e at a medium for three years. /. 24, 25. 

Aud if the guardian ſhall not dttend the monthly meet- 
ing, or ſend ſome perſon to attend and make payments for 
him F by ſome accident he cannot attend himſelf); he 
ſhall forfeit not exceeding- 51. nor leſs than 40s. 6 26, 

The juſtices may hold ſpecial ſeſſions for the pur- 
poles of this aft ; on giving proper notices to the ſeveral 
juſtices, peace officers, and guardians. f. 16. - 

"If any poor perſon ſent to ſuch houſe ſhall embezil 
or wilfully waſte any of the goods or materials, he (hall be 
committed to the houſe of correction not exceeding fix 


If any viſitor,” guardian, or governor ſhall fell or 
furniſh any materials, goods, cloaths, victuals, or provi- 
Bons; or do any work in his trade for the uſe of any 
work houſe, poor houſe, or poor-perſons, within any place 
for which he ſhall be appointed to act; or be concerned in 
trade or intereſt with any perſon: who ſhall fell or furniſh 


I. / 42. 7 
? 1 poor perſon ſhall be retarded on his paſſage 
through any pariſh or place in which he has no legal fet> 
tlement, by reaſon of any accident, ſickneſs, or bodily in- 
firmity, without means of ſubſiſtence, the guardian near the 
place where ſuch diſtrefſed object ſhall be, ſhall provide for 
him lodging and ſuitable nouriſhment and aſſiſlance (and 
alſo cloathing if neceſſary), until he can be removed with 
ſafety; and when he ſhall be fit to be removed ſhall carry 
him to ſome neighbouring juſtices, who ſhall examine hm 
on oath touching the place of his ſettlement, and make an 
order for bis removal thither if they think fit. And the 
pariſh afficer who ſhall fo provide for ſuch poor perfon ſhall 
make a charge of the expences; which, on being allowed 
by the juſtices, ſhall be paid by the guardian of the pariſh 


he dilcgyered, and be within the county: Or wort 
Hh | | 
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ſon ſhall die before he can be ſo examined,” or ſhall be 
found dead in any pariſh or place to which he did not. be- 
long, the guardian of that place ſhall cauſe him to be buried 
in the pat iſh or place where he ſo died, or was found dead, 
and make à charge of the expences thereof; which, being 
allowed by a juſtice, ſhall be paid by the guardian of the 
place where lach perſon ſhall appear to have been ſettled, it 
it be within the county; but if the ſettlement cannut be diſ- 
covered, or ſhall not be within that county, the ſame {hall 
be paid by the treaſurer out of the county rate. /. 38. 


hereas it frequently happens, that poor children, Inticing poor | 


ant women, or perſons ed with ſickneſs or ſome P*{2ns to re- 

bh y infirmity, are — or conveyed by pariſh officers, 4 
or other perſons, from one parith or place to another, with- 
out any legal order of removal, in order to eaſe the one 
pariſh or place, and to burden the other with ſuch poor 
perſons; if any guardian or other perſon {hall fo antice, 
convey, or temove, or cauſe or procure to be fo inticed, 
conveyed, or removed, any ſuch poor perſon from one 
pariſh or place to another, which ſhall adopt the proviſions 
of this aft, without an order of removal from two juſ- 

tices, he ſhall forfeit not exceeding 201. nor leſs than 51.41. 
All penalties inflifted by this act ſhall be recovered 
before one juſtice. of the juriſdiction where the offender 
dwells, by diſtreſs: for wart of- ſufficient diſtreſs, the 
offender to be committed to the houſe of correction not 
exceeding ſix months, nor leſs than one. Which ſaid 
penalties, not herein otherwiſe direfted, {hal} be paid to the 
treaſurer towards defraying the expences of the houſe. / 45- 

Perſans aggrieved may appeal to the next ſeffions, Appeal. 
giving eight days not ce, and giving ſecurity by recogni- 
zance to pay the coſts. if the matter ſhall be determined 
againſt the appellant. /. 46. | Sy ny 

Finally, There are rules, orders, and regulations ſpe- Special rules 
cified in the act to be obſerved at every ſuch poor houſe; 6 
with ſuch. additions, as ſhall be made by the juſtices at a 
ſpecial ſeſſions ; provided, that ſuch. additions be not con- 
tradictory to theſe ſame rules and orders, and that the ſame 
be not repealed at the quarter ſeſſions: And the governors 
ſhall cauſe the ſame rules to be printed in plain legible 
New ar and fixed up in fome conſpicuous part of ſuch 

. [28 | a 4 

' There. are alſo in the aft ſpecial precedents of forms of 
22 ſome of the molt material inſtances; which: 

ules and torms being ſomewhat long, and not capable of 
being abridged, it is thought proper tor theſe and other mi- 
nute particular to teſex to the att itſcl i. ä 
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acts have been made for the better relief of the poor in parti- 
cular incorporated diſtrifts; and certain perſons are therein 

pointed to aſſeſs the poors rates in ſuch places, but the mo- 
ney ſo to be raiſed is frequently limited not to exceed a cer- 
tain ſum in one year; and — reaſon of the late in- 
creaſe of the price of corn and other neceſſary articles of 
liſe, the amount of the aſſeſſments ſo limited are inſufficient, 
and the expences of maintaining the poor ſince 1 Jan. 
I795, has exceeded the whole amount of the rates which 
could be raiſed in the preſent year, whereby debts have 
been incurred, - ſo that it is become neceſſary that the ſums 


do be aſſeſſed ſhould be enlarged; it is enafted, that it ſhall 


To be recovered 


double the ſums 


be law ſul for the directors and acting guardians, within 
fuch diſtrift, or any other perſon by whatſoever name called, 
to whom power is given of appointing the ſums to be aſ- 
ſeſſed,. at any annual, quarterly, or other general meeting, 
whenever the average price of wheat, at the corn market 
in Mark Lane, for the quarter immediately preceding ſuch 
meeting, thall have exceeded the average price of wheat at 
the ſame market during thoſe years from which the average 
amount of the poors rates was taken upon the paſſing of 
the ſeveral incorporating acts reſpeQively, to aſſeſs the (e- 
veral pariſhes or places which now are, or uſually have been 
charged to the poors rates therein, in ſuch reſpettive ſums 
of money as the ſaid direQors, or other perſons as aforeſaid 
ſhall think neceſſary for the ſupport of the poor for the 
current quarter, and for paying the ned of money 
borrowed and due by virtue of the ſaid acts reſpettively, 
and of any debts which may have been incurred ſince 1ſt 
Fan. 1795, notwithſtanding ſuch ſums ſo to be aſſeſſed ſhall 
exceed the amount of the aſſeſſments limited by ſuch re- 
ſpetlive atis in any one year. of: 1. N 
Provided always, that the aſſeſſments to be made by vir- 
* tue of this aft, ſhall be aſſeſſed, made, collected, and paid, 


prong as; and after 1ſt Fan. 1798, the ſums to be al- 
ſeſſed 

double the ſum at — raiſed 
rating a® now exiſting. id. 
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